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>!J  PREFACE 


It  is  now  nearly  twenty  years  since  the  first 
edition  of  Hasten  on  Company  Law  w^as  published. 
During  that  period  decisions  on  company  law,  both 
in  our  own  courts  and .  in  England,  have  been  very 
numerous,  and  extensive  changes  in  the  statute  law 
have  been  enacted.  The  result  is  that,  while  founded 
to  some  extent  on  the  first  edition,  this  is  practically 
a  new  book,  rather  than  a  second  edition. 

The  large  number  of  statutes,  Dominion  and 
Provincial,  relating  to  companies  present  a  consider- 
able obstacle  to  the  satisfactory  treatment  of  company 
law  in  Canada.  Varying  legislation  has  been  enacted 
by  each  of  the  Provinces  and  by  the  Dominion.  Tlie 
many  points  of  difference  between  these  acts,  often 
merely  verbal  and  requiring  no  comment  or  discussion, 
render  it  inconvenient  and  unsatisfactory,  in  the  opin- 
ion of  the  authors,  to  adopt  the  plan  of  a  general  trea 
tise  on  Canadian  company  law  drawing  attention 
in  detail  to  all  the  variations  among  the  acts  of  the 
Dominion  and  the  Provinces. 

Consequently  the  same  plan  has  been  adopted  as  in 
the  former  edition,  viz.,  to  prepare  a  practical  handbook 
noting  the  cases  under  the  appropriate  sections  of  the 
Companies  Act,  but  in  the  present  edition  the  Dominion 
Act  instead  of  the  Ontario  Act  has  been  made  the  basis 
for  the  notes.  The  Dominion  Act  has  been  selected, 
not  only  because  of  its  intrinsic  importance,  but  also 
because  a  very  large  proportion  of  the  commercial 
corporations  in  Canada  are  organized  under  that  act, 
or  undor  acts  of  a  similar  chnrnftor  such  as  tlic  ( )iif ario 
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or  other  K'ttt'rs  palciil  ;k*1s.  For  the  coiivoiiieiicc  of 
C)iilario  practitioners,  the  Ontario  Act  has  also  been 
annotatiHl  with  cross  references  to  the  corresponding 
sections  of  the  Dominion  Act,  and  with  special  notes 
where  these  have  been  thought  necessary. 

The  Authors  have  endeavored  to  refer  to  all  Cana- 
dian cases  which  may  still  be  law,  and,  also  where  the 
ini})ortance  of  the  topic  justified  it,  to  amplify  their 
notes  into  a  general  discussion  of  the  subject  so  as  to 
present  a  working  basis  for  the  consideration  of  the 
practitioner,  no  matter  wliat  act  he  is  working  under. 
At  the  same  time,  it  has  been  sought  to  make  the  treat- 
ment practical  and  to  avoid  discussions  of  a  merely 
theoretical  character. 

The  book  is  largely  the  work  of  Mr.  Fraser,  though 
some  of  the  notes  have  been  w^ritten,  and  all  have  been 
perused  and  revised,  by  Mr.  Justice  Masten.  The 
Authors  hope  that  the  edition  may  prove  a  real  assist- 
ance to  the  profession. 

June  2,  1920. 
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THE  DOilLXION  COMPANIES  ACT 


E.  S.  C.  (1906),  Chapter  79  and  Amending  Acts. 
An  Act  Respecting  Companies. 

SHOET   TITLE. 

1.  This  Act  may  be  cited  as  the  Companies  Act.  Short  title. 

The  principal  Acts  of  the  Dominion  of  Canada  re- 
lating generally  to  companies  and  company  law  are, — 

1.  The  Companies  Act,  E.  S.  C.  (1906),  c.  79,  as 
amended  by  7-8  Ed.  VII.  c.  16;  4-5  Geo.  V.  c.  23  (The 
Companies  Act  Amendment  Act,  1914) ;  7-8  Geo.  V.  c. 
25  (The  Companies  Act  Amendment  Act,  1917) ;  and 
8-9  Geo.  V.  cc.  13  and  14. 

2.  The  Winding-up  Act,  E.  S.  C.  (1906)  c.  144. 
Amended  6-7  Ed.  VII.  (1907)  c.  51;  7-8  Ed.  VII. 

cc.  10,  74,  75;  9-10  Ed.  VII.  c.  62;  (1912)  c.  24;  (1915) 
c.  21;  (1916)  c.  5. 

Separate  legislation  has  been  enacted  by  the  Parlia- 
ment of  Canada  in  regard  to  railways,  banks,  insur- 
ance, loan  and  trust  companies,  as  follows : — 

Banks.— E.  S.  C.  (1906)  c.  29.  Amended  (1908)  c.  7; 
(1911)  c.  4;  (1912)  c.  5;  (1913)  c.  9  c.;  (1914)  2nd  sess. 
c.  3;  (1915)  c.  1;  (1916)  c.  10. 

Eailways.— (1919)  c.  68. 

Insurance  companies.— E.  S.  C.  (1906)  c.  34;  (1908) 
c.  69;  (1910)  c.  32c;  (1915)  c.  5;  (1916)  c.  8;  (1917)  c. 
29c;  (1919)  c.  57. 

Loan  companies. —  (1914)  c.  40. 

Trust  companies. —  (1914)  c.  55. 

These  and  other  companies  respecting  which  special 
legislation  has  been  passed,  are  governed  primarily  by 
their  special  Act  of  Incorporation,  and,  secondly,  by 
the  general  statutes  above  mentioned  when  not  incon- 
sistent witli  tlio  terms  of  the  special  Act. 

D.C.A. — 1 


DOMINION    CO  Al  PA  NIKS   ACT. 

Sect.  1.  Dominion  companies  may  be  incorporated  in  two 

ways,— 

1.  By  Letters  Patent,  in  which  case  they  are  gov- 
erned by  Part  I.  of  this  Act. 

2.  By  special  Act  of  Incorporation,  in  which  case 
they  are  governed  by  such  special  Act  supplemented 
(where  not  inconsistent)  by  Part  II.  of  this  Act. 

Since  June  12th,  1914,  loan  companies  can  not  be 
incorporated  by  letters  patent  under  Part  III.  of  the 
Companies  Act:  Loan  Companies  Act,  1914,  4-5  Geo.  V. 
c.  40,  s.  4 ;  and  from  the  same  date  the  incorporation  of 
a  trust  company  by  letters  patent  under  Part  I.  of  the 
Companies  Act  is  forbidden:  Trust  Companies  Act, 
1914,  4-5  Geo.  V.  c.  55,  s.  4.  The  last  mentioned  Act 
further  provides  (s.  3,  s.-s.  2)  that  the  provisions  of 
Part  II.  of  the  Companies  Act  shall  not  apply  to  any 
trust  company  which  may  be  thereafter  incorporated 
by  Act  of  the  Parliament  of  Canada. 


PAET  I. 


New  com- 
panies. 
Old  com- 
panies. 


JOINT  STOCK   COMPANIES. 

Application  of  Part. 

2.  This  Part  applies  to, — 

(a)   all  companies  incorporated  under  it ; 

(6)  all  companies  incorporated  under  the  Companies  Act, 
chapter  one  hundred  and  nineteen  of  Tiie  Revised  Stat- 
utes of  Canada,  or  to  which  that  Act  applied  before  the 
fifteenth  day  of  May,  one  thousand  nine  hundred  and  two, 
excepting  loan  companies.     2  E.  VII.,  c.  15,  s.  3. 

(c)  all  companies  incorporated  under  The  Companies  Act, 
1920.     (7-8  Ed.  VII.,  1908,  c.  16,  s.  1). 

Except  as  provided  in  Parts  IV.  and  V.,  this  Act 
does  not  relate  to  Foreign  Corporations,  Provincial- 
Companies,  Banks,  Railway  or  Insurance  Companies. 

Part  II.  applies  to  companies  incorporated  by  spe- 
cial Act,  except  trust  companies  incorporated  after 
June  12th,  1914. 

Part  III.  applies  to  loan  companies.  By  4-5  Geo.  V. 
c.  40,  s.  4,  it  is  enacted  that  'No  letters  patent  incor- 
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porating  a  loan  company  shall  after  the  passing  of  this     Sect.  2. 
Act  be  issued  under  the  provisions  of  Part  III.  of  the 
Companies  Act,  chapter  79,  the  Revised  Statutes  of 
Canada,  1906.' 

Interpretation. 

3.  In  this  Part,  and  in  all  letters  patent  and  supplementary  Definitions 
letters  patent  issued   under  it,   unless   the   context   otherwise 
requires, — 

'(a)   '  the  company  '  or  *^  a  company  '  means  any  company  to  '  Company." 

which  this  Part  applies ; 
(&)   'the  undertaking'  means  the  business  of  every  kind  '  Undcr- 
which  the  company  is  authorized  to  carry  on ;  taking. 

(c)  'real  estate'  or  'land'  includes  messuages,  lands,  tene-  'Real  es- 
ments,  and  hereditaments  of  any  tenure,  and  all  immov-  ^'^^^■' 
able  property  of  any  kind ; 

(d)  'shareholder'  means  every  subscriber  to  or  holder  of  '  Sliare- 
stock  in  the  company,  and  includes  the  personal  repre-    ^ 
sentatives  of  the  shareholder ; 

(e)  'manager'  includes  the  cashier  and  his  secretary;  'Manager.' 
(/)   '  court '    means    in    Ontario,    the    Svipreme    Court    of '  Court.' 

Ontario;  in  Quebec,  the  Superior  Court  in  and  for  that 
province;  in  Nova  Scotia,  New  Brunswick,  British 
Columbia  and  Ptinofe  Edward  Island,  the  Supreme 
Court  in  and  for  each  of  those  provinces,  respectively ; 
in  Manitoba,  the  Court  of  King's  Bench  for  Manitoba; 
in  the  provinces  of  Saskatchewan  and  Alberta,  a  superior 
court;  and  in  the  Yukon  Territory,  the  Territorial 
Court  (7-8  Ceo.  v.  c.  25,  s.  2.) 

(g)    'judge'  means   in    the   said   re.spective   provinces   and 'Judge.' 
Territory  a  judge  of  the  said  courts  respectively.     2  E. 
VII.,  c.  15,  ss.  3,  53  and  79. 

(h)   'debenture'     iuHufles     bonds     and     debenture     stock.  ••  Debcn- 
(7-8  Geo.  V.  c.  25,  s.  2).  ^"'■«-" 

Supplementary  to  the  above  are  to  be  read  section  interpreta- 
30  and  sub-soction  (,^)  of  section  31  of  the  Interpreta-  ^'^°  ^*- 
tion  Act  (Canada),  R.  S.  C.  (1906)  c.  1,  which  are  as 
follows : — 

Section  30.  In  every  Act,  unless  the  contrary  inten- 
tion appears, — 

Words  making  any  association  or  number  of  per- 
sons a  corporation  or  body  politic  and  corporate  shall 
(a)  vest  in  such  corporation  power  to  sue  and  be  sued, 
contract  and  be  contracted  with  by  their  corporate 
name,  to  have  a  common  seal,  to  alter  or  change  the 
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Sect.  3.    same  at  their  i)leayiire,  to  have  perpetual  succession, 

to  acquire  aiul  liohl  personal  property  or  movables  for 

the  ])urposes  for  which  the  corporation  is  constituted, 
and  to  alienate  the  same  at  pleasure;  and,  (b)  vest  in  a 
majority  of  the  members  of  the  corporation  the  power 
to  bind  tlie  others  by  their  acts;  and,  (c)  exempt  indi- 
vidual members  of  the  corporation  from  personal  lia- 
bility for  its  debts  or  obligations  or  acts  if  they  do  not 
violate  the  provisions  of  the  Act  incorporating  them. 

2.  No  corporation  shall  be  deemed  to  be  authorized 
to  carry  on  the  business  of  banking  unless  such  power 
is  expressly  conferred  upon  it  by  the  Act  creating  such 
corporation. 

Section  31.  In  every  Act,  unless  a  contrary  inten- 
tion appears, — 

(g)  If  a  power  is  conferred  to  make  any  rules,  re- 
gulations or  by-laws,  the  power  shall  be  construed  as 
including  a  power,  exercisable  in  the  like  manner  and 
subject  to  the  like  consent  and  conditions,  if  any,  to 
rescind,  revoke,  amend  or  vary  the  rules,  regulations 
or  by-laws  and  make  others. 

In  addition  to  the  foregoing  definitions  set  forth  in 
the  Act  itself,  the  following  definitions,  explanations 
and  interpretations  of  words  and  phrases  may  use- 
fully be  considered : 

Articles  of  Association. 

In  England,  Articles  of  Association  are  similar  to 
by-laws  under  this  Act,  and  are  for  the  regulation  and 
management  of  the  corporation. 

Allotment. 

Interpretation  of — necessity  for.  See  Nelson  v.  Pel- 
latt  (1902),  4  O.L.  R.  481. 

After  Four  Days '  Notice. 

See  Re  Arnold  Chemical  Co.,  2  0.  L.  R.  671;  Re 
Farmers  Bank  (1910-11)  2  0.  W.  N.  623;  22  0.  L.  R. 
556. 

Bond. 

A  bond  of  a  corporation  is  an  instrument  executed 
under  the  seal  of  the  corporation  acknowledging  a  loan 
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and  agreeing  to  pay  the  same  upon  terms  set  forth  Sect.  3. 
therein.  A  coupon  bond  is  one  that  has  coupons  at-' 
tached  usually  in  the  form  of  promissory  notes  to  pay 
an  amount  of  money  equivalent  to  the  annual  or  semi- 
annual interest  on  the  bond.  A  registered  bond  is  one 
whose  negotiability  is  temporarily  withdra\vn  by  a 
writing  on  the  bond  that  it  belongs  to  a  specific  person 
and  by  a  registration  to  that  effect  at  an  office  specified 
by  the  company. 

Bond  Mortgage. 

A  mortgage  given  by  a  corporation  may  be  simi- 
lar to  the  ordinary  mortgage  given  by  an  individual. 
But  usually  a  corporate  mortgage  is  made  in  the 
form  of  a  mortgage  deed  of  trust.  Such  a  deed  of  trust 
is  a  mortgage  to  a  trustee  for  bondholders,  the  bonds 
being  secured  by  the  mortgage  deed  of  trust.  The 
trustee  may  be  an  individual,  but  generally  is  a  trust 
company. 

By-law. 

A  by-law  is  a  permanent  rule  of  action  in  accord- 
ance mth  which  the  corporate  affairs  are  to  be  con- 
ducted. A  by-law  differs  from  a  resolution  in  that  a 
resolution  applies  to  a  single  act  of  the  corporation, 
while  a  by-law  is  a  permanent  and  continuing  rule 
which  is  to  be  applied  on  all  future  occasions. 

Certificate  of  Stock. 

A  certificate  of  stock  is  from  one  point  of  view  a 
mere  muiiiinoiit  of  title  like  a  title  deed.  Tt  is  not  the 
stock  itself  but  evidence  of  the  ownership  of  the  stock; 
that  is  to  say,  it  is  a  written  acknowledgment  by  the 
corporation  of  the  interest  of  the  stockholder;  it  oper- 
ates to  transfer  nothing  from  the  corporation  to  the 
stockholder,  but  merely  affords  to  the  latter  evidence 
of  liis  rights:  Jliqqins  v.  Lansinqh,  154  111.  301  (1895)  ; 
Ilauicjjv.  nrumagim,  33  Cal.  394  (1867). 

Contributory. 

See  Ilr,  McDonald  and  The  Noxon  Bros.  Mfg.  Co.,  16 
0.  R.  368;  Re  Central  Bank  of  Canada,  Yorke's  Case, 
15  0.  Rs  625;  i^e  Monarch  Bank  (1914)  32  0.  L.  R.  207. 
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Sect.  3.     Capital  Stock. 

~"^  Authorized  capital  stock  or  authorized  share  capital 
is  the  sum  fixed  by  the  corporate  charter  as  the  amount 
of  share  capital  issuable  by  the  corporation  and  paid 
in  or  to  be  paid  in  by  the  stockholders  for  the  prosecu- 
tion of  the  business  of  the  corporation  upon  being  sub- 
scribed for  and  called  up :  Smith  v.  Goldsworthy,  4  Q. 

B.  430;  Bourne  v.  Freeth,  9  B.  &  C.  632;  Cooke  v.  Mar- 
shall, 191  Pa.  St.  315. 

Subscribed  capital  stock  or  subscribed  share  capital 
is  that  portion  of  the  authorized  capital  stock  which 
has  been  subscribed. 

Paid-up  capital  stock  is  that  portion  of  the  sub- 
scribed capital  stock  which  has  been  paid  in  to  the  com- 
pany by  the  holders  of  shares.  It  represents  the 
money  or  money's  worth  which  the  company  actually 
has  or  has  had. 

Corporator. 

A  corporator,  sometimes  called  an  incorporator,  is 
one  of  those  to  whom  a  charter  is  granted,  or  one  of 
tliose  who  file  a  petition  for  incorporation  under  a 
general  incorporating  statute :  Chase  v.  Lord,  77  N.  Y. 
1, 11  (1879)  ;  In  re  Lady  Bryan  Co.,  1  Sawy.  349  (1870). 

Corporation. 

A  Corporation  is  an  artificial  person,  a  mere  ab- 
straction of  law.  It  is  a  distinct  existence  and  entity — 
not  a  mere  aggregate  of  the  shareholders :  Re  Shef- 
field, (Cc.,  Society,  22  Q.  B.  D.  476;  FlitcrofVs  Case,  21 

C.  D.  535;  Dartmouth  College  v.' Woodward  (1819)  4 
Wheat.  518  at  636. 

A  Corporation  is  an  entity,  an  existence,  irrespec- 
tive of  the  persons  who  own  all  the  stock.  The  fact  that 
one  person  owns  the  stock  does  not  make  him  and  the 
corporation  one  and  the  same  person:  Salomon  v. 
Salomon  (1897)  A.  C.  22;  Rielle  v.  Reid  (1899)  26  A.  R. 
54;  Andreivs  Bros.  v.  Younyston,  86  Fed.  Rep.  585. 

Lindley  considers  companies  formed  under  the 
English  Companies  Acts  as  ''Partnerships  incorpor- 
ated by  registration:"  Lindley,  6tli  Edition,  page  8. 
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Having  regard  to  the  language  of  Section  5  of  this  Sect.  3. 
Act,  a  company  formed  thereunder  appears  to  be  a  cor- 
poration  proper  rather  than  an  incorporated  registered 
partnership.  The  recent  decisions  in  England  tend  in 
the  direction  of  making  the  Companies  Acts  a  code  by 
which  the  powers  of  the  company,  the  rights  of  credit- 
ors against  it,  and  the  mutual  rights  and  obligations 
of  the  shareholders  among  themselves  are  to  be  deter- 
mined rather  than  by  any  analogy  to  the  equitable 
principles  relating  to  partnerships. 

Classes  of  Corporations. 

When  divided  with  respect  to  the  members  of  cor- 
porations they  are  aggregate  and  sole.  As  regards 
their  functions  they  are  public  such  as  cities  and  towns ; 
quasi-public  such  as  railway  and  steamship  com- 
panies, telegraph  and  telephone  companies,  etc.;  and 
again,  private  corporations  are  divided  into  ecclesias- 
tical and  lay;  and  still  further,  lay  corporations  are 
divided  into  eleemosynary  or  charitable  and  civil. 

For  the  purposes  of  the  Act  companies  are  divided 
into  companies  with  shares  of  a  nominal  or  par  value 
and  those  with  shares  of  no  nominal  or  par  value  (ss. 
5  and  7B) ;  corporations  without  share  capital  (s.  7 A) ; 
and  private  companies  whose  letters  patent  restrict  the 
transferability  of  their  shares,  limit  the  number  of 
members  to  fifty  and  prohibit  any  offer  to  the  public 
of  their  sliares  or  debentures  (s.  43C  (3)). 

A  domestic  corporation  is  one  that  has  been  organ- 
ized under  the  laws  of  the  State  referred  to.  A  foreign 
corporation  is  one  that  has  beGn  organized  under  the 
laws  of  aiiotlier  State  or  of  a  foreign  government. 

Charter. 

A  Cliarter  is  the  instrument  which  creates  the  cor- 
poration. 

A  Charter  is  special  where  a  special  Act. of  the 
Legislature  creates  the  corporation.  A  Charter  is 
under  the  general  Act  when  it  consists  of  a  certificate 
of  incorporation  issued  in  accordance  with  a  general 
Act  of  Parliament  allowing  corporations  to  bo  formed 
in  that  manner.     A  company  incorporated  under  the 
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Sect.  3.  general  liiw  is  governed  not  only  by  its  Charter,  but  by 
its  by-laws  and  by  the  general  Statutes  of  the  State  by 
which  the  incorporation  is  granted:  See  People  v. 
Chicago  Gas  Co.,  130  111.  268. 

Divisible  Profits. 

Divisible  Profits — Divisible  Surplus :  Baur  v.  Aetna 
Life  Ins.  Co.,  20  0.  R.  6. 

Debenture. 

The  word  ''Debenture"  has  no  definite  legal  mean- 
ing except  that  it  always  means  a  debt.  It  may  be  ap- 
plied to  any  promise  or  security  of  the  company  to  pay 
money.  It  may  be  a  mere  promise  to  pay  or  a  covenant 
under  seal  to  pay  or  a  mortgage  or  charge  under  the 
seal  of  the  company.  The  term  as  used  in  the  Act 
includes  bonds  and  debenture  stock  (s.  3  (h)). 

FuUy  Paid  and  Non-assessable. 

See  Kettle  River  Mines  v.  Bleasdell,  7  B*.  C.  R.  507. 

Flotation. 

Flotation  of  a  property  means  a  sale  thereof  at  a 
profit  to  a  substantial  company. 

Founders'  Shares. 

Founders'  Shares  are  shares  which  take  the  profits 
after  certain  dividends  are  paid  on  the  other  shares. 
They  are  issued  to  the  founders  or  promoters  of  the 
enterprise.     They  are  unknown  in  Canada. 

Re  New  Transvaal  Co.  (1896)  2  Ch.  750. 

Incorporators. 

The  State  creates  the  corporation  upon  the  applica- 
tion of  individuals  who  are  called  incorporators.  The 
incorporators  then  organize  the  corporation.  After 
incorporation  is  completed  and  a  permanent  board  of 
directors  is  elected  the  functions  of  the  incorporators 
cease. 

In  Trust. 

See  Duggan  v.  London  and  Canadian  Loan  and 
Agencij  Co.,  19  0.  R.  272 ;  18  A.  R.  305 ;  20  S.  C.  R.  481 ; 
Hart  v.  Ont.  Express,  Kirk  S  Marling' s  Case,  24  0.  R. 
Z^O',  Raphael  v.  McFarlane,  18  S.  C.  R.  183. 
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Just  and  Equitable.                                                                Sect.  3. 
See  Re  Florida,  9  B.  C.  R.  108.  

Labourers. 

See  Welsh  v.  Ellis,  22  A.  R.  255. 

Memorandum  of  Association. 

The  memorandum  of  association  of  a  company  in- 
corporated with  memorandum  and  articles  of  asso- 
ciation is  similar  to  the  Canadian  Letters  Patent  or 
Charter  in  that  it  defines  the  scope,  objects  and  powers 
of  the  corporation. 

Officers  of  the  Corporation. 

Canada  Atlantic  Railway  Company  v.  Moxley,  15 
S.  C.  R.  145.  See  also  Poivell-Rees  v.  Anglo-Canadian 
(1912)  26  0.  L.  R.  490;  5  D.  L.  R.  818. 

Proposed  to  be  Incorporated. 

In  re  London  Speaker  Printing  Co.,  Pearce's  Case, 
16  A.  R.  508. 

Powers  Express  and  Implied. 

Express  poivers  are  those  which  are  expressly 
specified  in  the  charter  or  the  statute  under  which  the 
corporation  was  incorporated. 

Implied  powers  of  a  corporation  are  those  which 
naturally  arise  from  the  nature  of  the  business  or 
which  iiidcpendontly  of  express  enactment  are  ascribed 
to  it  by  law. 

Property. 

See  Re  Kingston  Arbitration  (1902)  3  0.  L.  R.  637. 

Proxy. 

Proxy  means  any  person  representing  an  absent 
shareholder  and  duly  authorized  in  accordance  with 
the  by-laws  to  act  for  him  at  a  meeting  of  shareholders. 
The  term  is  also  applied  to  the  docum(nii  aulhorizing 
the  person  representing  an  absent  sliareholder  so  to 
act. 

Share. 

"A  sliarc  of  stock  iiwiy  be  defined  as  a  ri,<;'lit  wliich 
its  owner  has  in  the  managenient,  profits  and  ultimate 
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Sect.  3.  assets  of  the  corporation.  By  the  Court  of  Appeals  in 
Now  York  it  is  said  that  'the  right  which  a  share- 
holder in  a  corporation  has,  by  reason  of  his  owner- 
ship of  shares,  is  a  right  to  participate  according  to  the 
amount  of  his  stock  in  the  surplus  profits  of  the  cor- 
poration on  a  division,  and  ultimately,  on  its  dissolu- 
tion, in  the  assets  remaining  after  the  payment  of  its 
debts'  '':  Plimpton  v.  Bi<idow,  93  N.Y.  592,  599  (1883) ; 
Cook  on  Corporations,  7th  ed.,  vol.  1,  para.  12. 

Scrip. 

In  England  scrip  is  a  Avritten  acknowledgment  by  a 
corporation  that  the  holder  will  be  entitled  to  certain 
shares  of  stock  and  a  certificate  therefor  when  the  un- 
paid instalments  on  such  shares  are  all  paid  in.  It  is 
a  negotiable  instrument:  Goodivin  v.  Roharts  (1876), 
1  App.  Cas.  476. 

Securities. 

The  word  ''  securities  "  means  bonds,  certificates  of 
stock  and  other  evidences  of  debt  or  of  property: 
TJiaijer  v.  Nathan,  17  Tex.  Cir.  App.  382  (1897). 

Servants. 

See  Welsh  v.  Ellis,  22  A.  E.  255. 

Shareholder. 

Re  Zoolorjical  and  Acclimatisation  Society  of  On- 
tario, 17  0.  R.  331. 

Hendrie  v.  Grand  Trunk  Ry.  2  0.  R.  441. 

Stock  Ledger. 

The  stock  ledger  contains  a  statement  of  how  much 
stock  the  past  and  present  stockholders  have  owned  or 
now  own:  Craig  v.  Hesperia,  113  Cal.  7  (1896). 

Transfer  Book. 

The  transfer  book  is  for  the  purpose  of  keeping  a 
record  of  transfers  of  stock.  The  entries  in  it  corres- 
pond to  the  transfers  on  the  back  of  the  cancelled  cer- 
tificates of  stock.  The  entries  in  the  transfer  book  are 
generally  made  by  a  clerk  as  attorney  in  fact  for  the 
transferor.  The  form  of  transfer  on  the  back  of  the 
certificate  contains  such  a  power  of  attorney. 
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Underwriting.  Sect.  3. 

Underwriting  means  an  agreement  before  the 
shares  are  brought  before  the  public  that  in  the  event 
of  the  public  not  taking  all  the  shares  or  the  number 
mentioned  in  the  agreement,  the  underwriter  will  take 
the  shares  Avhich  the  public  do  not  take:  Re  Licensed 
Victuallers'  Assoc.  (1889),  L.  R.  42  Ch.  D.  1. 

Preliminaries. 

4.  The  provisions  of  this  Part  relating  to  matters  prelim-  Are  direc- 
inary  to  the  issue  of  the  letters  patent  or  supplementary  letters  tory  only, 
patent  shall  be  deemed  directory  only,  and  no  letters  patent  or 
supplementary  letters  patent  issued  under  this  Part  shall  be 
held  void  or  voidable  on  account  of  any  irregularity  in  respect 
of  any  matter  preliminary  to  the  issue  of  the  letters  patent  or 
supplementary  letters  patent.    2  E.  YII.,  c.  15,  s.  4. 

Compare  the  Imperial  Companies  Act,  1908,  s.  17.  Pn.'Umin- 
The  Imperial  Act  is  stronger  in  its  terms  than  the  ^"^^' 
Canadian  Act    so    that   the    cases    decided  under  the 
former  are  to  be  applied  mth  caution  in  construing 
this  section. 

In  conjunction  with  this  section  there  is  to  be  read 
section  111  of  this  Act :  ''Except  in  any  proceeding  by 
scire  facias  or  otherwise  for  the  purpose  of  rescinding 
or  annulling  letters  patent  or  supplementary  letters 
patent  issued  under  this  Part,  such  letters  patent  or 
supplementary  letters  patent  or  any  exemplification  or 
co])y  tlx'i-eof,  shall  be  conclusive  jiroof  of  every  matter 
and  thing  therein  set  forth." 

Sections  4  and  111  establish  two  propositions : 

First:  The  validity  of  tlie  charier  of  a  company  in- 
corporated under  this  Act  cannot  under  any  circum- 
stances be  collaterally  attacked  or  questioned  in  any 
action  brought  by  or  against  the  company.  The  vali- 
dity of  the  charter  can  be  questioned  only  in  an  action 
directly  and  specially  brought  for  that  purpose. 

Second:  In  consequence  of  the  provisions  of  sec- 
tion 4  a  charter  granted  under  this  Act  cannot  be  ques- 
tioned even  in  an  action  specially  brought  for  that  pur- 
pose for  mere  irregularity  in  any  proceeding  ])r<'linii- 
nary  to  the  granting  of  the  charter. 
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Sect.  4.  ruder  llie  provisions  of  this  Act  it  is  submitted  that 

no  ])rivate  person  can  institute  a  suit  to  declare  a 
forfeiture  of  a  charter  but  that  any  such  action  must  be 
taken  in  the  name  of  the  Attorney-Oeneral  or  Minister 
of  Justice  upon  leave  obtained  for  tliat  purpose. 

Further,  in  consequence  of  the  provisions  of  Section 
111  above  quoted,  no  one  will  be  allowed  to  assert  that 
the  corporation  is  invalid  or  illegal  until  after  such  a 
result  has  been  decreed  by  a  Court  in  an  appropriate 
proceeding-  for  that  purpose. 

Apart  from  the  provisions  of  this  section  and  of 
section  111,  there  is  apparently  no  general  rule  of  law 
preventing  any  party  from  questioning  the  legal  exist- 
ence of  a  corporation  by  way  of  collateral  attack. 

See  Grant  on  Corporations  39. 

Where  a  company  was  incorporated  under  an  On- 
tario Act  cont(il)iiu(i  )io  provision  suirilar  to  the.  above, 
it  was  held  to  be  open  to  the  defendants  to  show  that 
the  corporate  character  had  never  been  obtained  in 
consequence  of  the  non-performance  of  conditions 
plainly  required  as  precedent  to  the  right  to  acquire 
corporate  status:  Hamilton  and  Flamhorougli  Road 
Co.  V.  Toivnsend  (1887)  13  A.  E.  534. 

This  holding  was  on  the  ground  that  certain  of  the 
petitioners  for  incorporation  were  infants;  but  under 
the  Imperial  Act  containing  provisions  similar  to  those 
of  this  Act  it  has  been  held  that  the  incorporation  was 
not  rendered  invalid  by  the  fact  that  one  of  the  sub- 
scribers was  an  infant :  Nassau  Pliosphates  Co.,  2  Ch. 
D.  610;  Laxon  S  Co.  (1892),  3  Ch.  555. 

Mere  irregularities  in  matters  of  machinery  are 
covered  by  this  section  and  in  regard  to  them  the 
certificate  is  absolutely  conclusive  and  cannot  be  at- 
tacked even  by  the  Crown.  As  examples  see  PeeVs 
Case,  L.  R.  2  Ch.  674;  Oakes  v.  Turquand,  1867,  L.  R. 
2  H.  L.  325;  Glover  v.  Giles,  18  Ch.  D.  173,  at  180. 

But  the  public  official,  whether  Registrar,  Secretary 
of  State  or  Provincial  Secretary  acting  under  the 
Companies  Act,  cannot  by  the  granting  of  letters  patent 
create  a  jurisdiction  in  himself  so  as  to  enable  a  com- 
pany to  which  the  Act  has  no  application  to  be  incor- 
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porated.  As  under  this  Act  it  is  a  condition  precedent  Sect.  4. 
that  the  company  shall  consist  of  five  members  as  in- 
corporators,  if  it  consists  of  only  three  or  four  the 
officers  cannot  by  issuing  the  charter  incorporate  the 
company:  Re  National  Debenture  and  Assets  Corpora- 
tion (1891),  2  Ch.  505;  see  also  observations  of  Lord 
I)avey  in  Salomon  v.  Salomon  (1897)  A.  C,  page  55. 

The  American  rule  is  similar  and  is  stated  in  Cook 
on  Corporations,  5th  ed.,  section  637,  as  follows: — ''If 
there  is  a  law  authorizing  incorporation  and  a  com- 
pany has  attempted  to  organize  under  it  and  has  acted 
as  a  corporation  it  is  a  de  facto  corporation  and  its 
de  jure  existence  can  be  questioned  only  by  the  State :" 
Independent  Order  v.  United  Order,  94  Wis.  234 
(1896) ;  Toledo  R.  R.  v.  Connecticut  Trust  Co.,  95  Fed. 
Eep.  497,  508  (1899).  See  also  Machen,  Sections  268- 
270. 

The  principal  grounds  upon  which  the  validity  of 
incorporation  has  been  questioned  are : — 

(a)  That  the  necessary  number  of  incorporators 
having  a  proper  status  within  the  terms  of  the  Act 
have  not  signed  the  petition  for  incorporation. 

(h)  That  the  purposes  for  which  the  corporation  is 
organized  are  wholly  outside  the  Act  under  which  in- 
corporation has  been  sought. 

(c)  Fraud  or  misrepresentation  in  the  application 
for  incorporation. 

(d)  Illegality  in  the  purpose  for  which  the  corpora- 
tion is  organized. 

(e)  Irregularity  in  respect  to  some  matter  or 
matters  preliminary  to  the  issue  of  the  letters  patent, 
such  as  insufficiency  or  absence  of  a  preliminary  notice 
prescribed  by  the  Act. 

Note  that  ground  (e)  is  eliminated  by  this  section. 

The  following  cases  afford  illustrations  of  the 
principles  on  which  letters  patent  have  been  set  aside : 
La  Ba)i([i(('  d'llocliclana  v.  Murray,  15  A.  C.  414;  Do- 
minion Salvage  and  \V recking  Co.  v.  Attorney-General 
of  Canada,  21  S.  C.  li.  72;  Hardy  v.  Pickerel  River  Co., 
29S.  C.  R.  211.    (Refused). 
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Sect.  4.  Whore  the  Oro\vii  is  given  statutory  authority  to 

rovoko  lottors  patent  the  bringing  of  an  action  by  the 
Attornej'-General  for  the  forfeiture  of  letters  patent 
does  not  clothe  the  Court  with  jurisdiction  to  restrain 
the  Crown  from  the  exercise  of  its  power  of  cancella- 
tion :  AttoDiey-General  v.  Toronto  Junction  Recreation 
Club,  8  0.  L.  E.  440. 

Section  26  of  the  Ontario  Judicature  Act  of  1897, 
conferred  upon  the  High  Court  of  Justice  for  Ontario 
''the  like  jurisdiction  and  powers  as  by  the  laws  of 
England  were  on  the  4tli  day  of  March,  1837,  possessed 
by  the  Court  of  Chancery  in  England,"  .  .  .  ss.  8, 
*'to  repeal  and  avoid  letters  patent  issued  erroneously, 
or  by  mistake,  or  improvidently  or  through  fraud." 

See  the  notes  in  Holmested  &  Langton's  Judicature 
Act,  4th  ed.,  page  18. 

Formation  of  New  Companies. 

Companies  '         5.   (1)   The   Secretary  of  State  of  Canada  may,  by  letters 
incorporated  patent  under  his  seal  of  office,  grant  a  charter  to  any  number 
for  certain    q^-  persons,  not  less  than  five,  who  apply  therefor,  constituting 
such  persons,  and  others  who  have  become  subscribers  to  the 
memorandum    of    agreement   hereinafter    mentioned    and    who 
thereafter  become  shareholders  in  the  company  thereby  created, 
a  body  corporate  and  politic,  for  any  of  the  purposes  or  objects 
to  which  the  legislative  authority  of  the  Parliament  of  Canada 
Exceptions,    extends,  except  the  construction  and  working  of  railways  or  of 
telegraph  or  telephone  lines,  the  business  of  insurance,  the  busi- 
ness of  a  trust  company,  the  business  of  a  loan  company  and  the 
Proviso.         business  of  banking  and  the  issue  of  paper  money:     Provided, 
however,  that  nothing  in  this  part  of  the  Act  shall  be  construed 
Inter-  ^q  prevent  companies  incorporated  thereunder  from  exchanging 

contracts.       reciprocal  contracts  of  indemnity  against  loss  by  fire  or  other- 
wise, under  the  plan  known  as  intor-insuranco.     7-8  Geo.  V.  c. 
25.  s.  3. 
No  power  to        2.  Nothing  in  this  Part  shall  be  construed  to  authorize  any 

issue  paper    company  to  issue  any  note  payable  to  the  bearer  thereof  or  any 
monev  or  i       •'  j  y    *}  ^ 

for  banking,  promissory  note  intended  to  be  circulated  as  money  or  as  the 
note  of  a  bank  or  to  engage  in  the  business  of  banking  or  insur- 
ance.   2  E.  VII.,  c.  15,  ss.  5  and  24. 

Note  regarding  the  power  to  incorporate  companies. 

Power  to  in-        The  power  to  incorporate  companies  is  derived  both 
corporate      ^yj  the  Dominion  Parliament  and  by  the  Provincial 
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Legislatures  from  the  British  North    America    Act.     Sect.  5. 
These  two  authorities  (Dominion  and  Provincial)  be- 
tween  them  possess  complete  power  to  incorporate  all 
companies;  but  grave  questions  arise  respecting  the 
distribution  of  that  powder  between  the  two  authorities. 

It  has  been  determined  with  regard  to  the  Legisla- 
tive powers  of  the  Dominion  to  incorporate  companies 
that  such  authority  belongs  to  it  by  virtue  of  its  general 
power  over  all  matters  not  coming  within  the  class  of 
subjects  assigned  exclusively  to  the  Legislatures  of  the 
provinces,  and  the  only  subject  on  this  head  assigned  to 
the  Provincial  Legislatures  being  the  incorporation  of 
companies  with  provincial  objects,  it  follows  that  the 
incorporation  of  companies  for  objects  other  than 
provincial  falls  within  the  general  powers  of  the  Parlia- 
ment of  Canada:  Citizens'  Insurance  Company  v. 
Parsons,  7  App.  Cas.  96 ;  Colonial  Building  and  Invest-  ^^^^■ 
ment  Association  v.  Attorney-General  of  Quebec,  9 
App.  Cas.  157 ;  Canadian  Pacific  Ry.  v.  Ottaiva  Fire 
Ins.  Co.  (1908),  39  S.  C.  R.  at  405. 

From  the  realm  of  power  to  incorporate  is  first 
carved  the  exclusive  power  of  the  Provincial  Legisla- 
tures to  incorporate  companies  with  provincial  objects 
and  the  residue  of  the  Legislative  power  to  incorporate 
them  remains  with  the  Dominion  Parliament.  Between 
the  two  they  exhaust  the  realm. 

The  extent  of  the  powers  of  companies  incorporated 
by  provincial  authority  was  elaborately  considered  in 
the  case  of  Canadian  Pacific  Railiray  Company  v. 
Ottaiva  Fire  Insurance  Co.  (1908),  39  S.  C.  R.  405.  The 
defendant  company  was  incorporated  under  the  Legis- 
lative authority  of  the  Province  of  Ontario  and  had 
assumed  to  insure  the  property  of  the  plaintiff  in  the 
State  of  Maine.  The  i)laintiff  among  other  claims 
sought  a  return  of  the  insurance  premiums  paid  by  it 
to  defendant  comi)any  on  the  ground  of  no  considera- 
tion, claiming  that  as  the  defendant  company  was  in- 
cor[)orated  by  provincial  legislation  if  was  inherently 
subject  to  a  constitutional  limitation  by  which  it  was 
prohibited  from  making  contracts  to  insure  property 
outside  of  the  province,  by  which  it  was  incorporated. 
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Sect.  5.  The  discussion  turned  principally  on  the  interpreta- 

'  tion  of  sub-section  11  of  section  92  of  the  British  North 
America  Act  which  reads  as  follows : 

''In  each  province  the  Legislature  may  exclusively 
make  laws  in  relation  to  matters  coming  within  the 
classes  of  subjects  next  hereinafter  enumerated,  that  is 
to  say: 

11.  The  incorporation  of  companies  with  provincial 
objects." 

The  Chief  Justice  in  his  dissenting  judgment  says : 

''The  jurisdiction  of  the  Legislature  by  whose 
authority  the  company  respondent  was  brought  into 
existence  is  limited  as  to  subjects  and  area.  The  sub- 
jects with  respect  to  which  it  can  legislate  are  enumer- 
ated in  Section  92  of  the  British  North  America  Act, 
1867,  and  the  area  of  its  legislative  jurisdiction  is  con- 
fined to  the  Province  of  Ontario,"  and  this  view  is 
also  taken  by  Mr.  Justice  Davies,  who  adds  as  a  rider : 

"It  by  no  means  follows  that  from  this,  however, 
that  everything  the  company  does  beyond  the  area  of 
the  province  within  which  it  is  limited  to  do  business,  in 
furtherance  of  or  ancillary  or  incidental  to  its  main 
objects  or  purposes,  is  necessarily  ultra  vires."  He 
adds  that  the  objects  and  purposes  of  the  company 
must  be  confined  to  the  province,  but  necessary,  sub- 
sidiary and  incidental  things  may  be  done  outside  of 
the  province  strictly  in  furtherance  of  those  objects. 

Mr.  Justice  Duff  holds  that  the  word  "objects"  in 
s.  92,  No.  11,  is  used  to  denote  the  purposes  for  wliich 
a  company  is  established  and  that  the  main  controversy 
turns  on  the  meaning  of  the  word  ' '  provincial. ' ' 

The  characteristic  "provincial"  which  is  to  mark 
the  objects  of  such  a  company  is  not  necessarily,  he 
thinks,  to  be  found  in  every  act  or  transaction  of  the 
company.  The  question  is,  would  the  business  of  a 
company  constituted  with  such  objects,  regarded  as  a 
whole,  fairly  come  within  the  description  "provincial." 
If  taken  as  a  whole,  a  given  undertaking  would  fall 
within  the  description  "provincial,"  he  does  not 
know  on  what  ground  one  could  challenge  the  com- 
petence of  the   Legislature   to  constitute   a   company 
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having  such  an  undertaking,  or  to  invest  its  creature     Sect.  5. 
with  such  capacities  and  faculties  as  it  should  see  fit, 
not  of  course  incompatible  vdth  the  character  of  its 
undertaking  as  a  provincial  undertaking. 

After  referring  to  the  two  decisions  of  the  Privy- 
Council  which  have  touched  upon  this  question  of  the 
respective  jurisdictions  of  the  Province  and  the  Do- 
minions, viz..  Citizens'  Insurance  Co.  v.  Parsons,  7 
App.  Cas.  96,  and  Colonial  Building  Association  v.  At- 
torney-General,  9  App.  Cas.  157,  he  says,  at  p.  466 : 

''It  is,  however,  important  not  to  attribute  to  the 
language  of  the  Judicial  Committee  a  meaning  more 
far  reaching  than  that  which  it  fairly  conveys.  And 
I  do  not  think  we  can  deduce  from  the  judgment  any 
broader  principle  than  this — that  a  company  autho- 
rized by  its  constitution  to  establish  itself  in  any  or  all 
of  the  provinces  of  the  Dominion  and  in  any  of  those 
provinces  to  carry  on  the  whole  of  its  business  or  as 
much  of  it  as  it  shall  see  fit,  is  not  a  company  of  the 
class  to  which  the  authority  of  the  Provincial  Legisla- 
tures, under  the  sub-section  referred  to,  (No.  11),  can 
be  held  to  extend.  The  company  whose  Act  of  incor- 
poration was  under  consideration,  was,  as  we  have 
seen,  endowed  with  just  such  powers,  and  it  was  with 
reference  to  those  powers  that  the  expressions  were 
used  which  I  have  quoted  from  the  judgment.  These 
expressions  must,  however,  be  read  and  construed  with 
reference  to  tliat  circumstance.  We  are  not  to  seize 
upon  the  statement  that  only  companies  incorporated 
by  the  Parliament  of  Canada  have  the  capacity  to 
carry  on  their  l)usiness  throughout  the  Dominion, 
detach  it  from  its  context,  from  the  subject  matter 
under  discussion,  and  imputing  to  it  the  broadest  sig- 
nification which  it  will  bear,  give  effect  to  it  in  that 
sense  as  expounding  "a  binding  rule  of  law." 

^Ir.  Justice  "MaclcTnian  and  Mr.  Justice  Idington 
concur  in  the  result  arrived  at  by  Mr.  Justice  Duff,  ex- 
pressing their  opinions  more  unreservedly. 

In  York  County  Loan  and  Savin(/s  Co.  (1908),  11 
0.  W.  R.  507,  the  claim  of  certain  Nova  Scotia  share- 
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Sect.  5.      lu>hU'rs    was    that    upon    tlu>    proper    coiisti-iidioii    of 

section  92  of  the  British  North  Amorica  Act,  No.  11, 

the  riiiht  of  tlie  York  County  Loan  and  Savings  Com- 
pany (being  a  company  incorporated  under  the  autho- 
rity of  the  Province  of  Ontario),  to  transact  its  func- 
tional business  was  territorially  limited  to  the  Prov- 
ince of  Ontario  and  that  the  acts  done  by  that  company 
in  the  Province  of  Nova  Scotia  were  ultra  vires  of  the 
charter  powers  of  the  company.  After  discussing  the 
earlier  cases,  the  learned  Referee,  Mr.  Kappele,  pro- 
ceeds at  p.  516: 

*  *  In  other  words,  while  a  company  incorporated  by 
the  province  to  carry  on  business,  the  subject  mat- 
ter of  which  is  within  the  jurisdiction  of  the  prov- 
ince, is  only  a  corporation  as  of  right  in  the  province 
itself,  as  a  matter  of  comity,  it  is  a  corporation  and  may 
do  business  wherever  it  is  received  by  any  other  prov- 
ince, state  or  country.  On  principle,  it  does  not  seem 
that,  taking  the  strictest  view  of  the  effect  of  the  find- 
ing of  the  Privy  Council  in  the  cases  so  much  discussed, 
there  is  anything  to  limit  the  rights  which  by  comity  a 
provincial  company  may  exercise.  The  province  in- 
corporates a  company  to  carry  on  a  certain  kind  of 
business.  It  cannot  by  express  grant  in  its  charter 
give  it  the  right  to  carry  on  that  business  anywhere 
outside  of  the  province,  but  it  can  clothe  it  with  all  the 
powers  of  a  legally  created  artificial  person,  which  by 
comity  but  not  by  right  may  do  business  wherever  the 
law  of  the  province,  state  or  country  into  which  it 
seeks  to  go  does  not  exclude  it." 

''I  am  also  of  the  opinion  that  the  province  has  an 
inherent  right  incidental  to  its  sovereignty,  as  con- 
ferred upon  it  by  Section  92  of  the  British  North  Am- 
erica Act,  to  incorporate  companies  with  the  powers 
and  within  the  limits  of  its  sovereignty.  The  incor- 
poration of  a  company  is,  after  all,  not  so  much  the 
exercise  of  a  power  as  the  right  of  a  sovereign  state  to 
create  instruments  in  the  shape  of  artificial  persons  to 
carry  on  such  commercial  operations  as  its  individuals 
and  citizens  have  a  right  to  carry  on.  What  its  citizens 
can  do,  and  over  which  the  province  has  control,  it  may 


POWER  TO  IXCORPORATE, 


19 


create  and  authorize  an  artificial  person  to  do,  and  the     Sect.  5. 
powers  of  that  artificial  person  are  not  territorially  ] 

limited  by  anything  contained  in  Section  92  of  the 
B.  N.  A.  Act  conferring  sovereign  rights  on  the  prov- 
ince. ' ' 

"In  this  view^  I  think  the  province  can  create  any 
company  for  commercial  or  business  purposes,  which 
are  all  in  principle  of  a  local  or  private  nature  and 
relate  to  property  and  civil  rights  in  the  province. 
What  this  artificial  person  when  created  by  the  prov- 
ince may  do  opens  up  other  considerations.  Such 
powers  as  it  is  given  as  are  within  the  exclusive  juris- 
diction of  the  jDrovince  it  can  clearly  exercise.  It  may 
for  other  reasons  and  other  purposes  in  its  operations 
become  subject  to  the  laws  of  the  Dominion,  but  it  even 
then  would  remain  a  provincial  company"     .     .     . 

''Every  company  has  the  right  which  its  charter 
gives  it  as  well  as  those  rights  which  comity  confers  and 
recognizes,  and  a  companj^  legally  incorporated  and 
not  limited  as  to  territory  by  its  own  charter  receives 
recognition  as  a  matter  of  comity  outside  of  its  sove- 
reign state."     .     .     . 

*'In  the  result  I  do  not  think  that  the  acts  of  any 
company  that  are  outside  of  the  territory  of  the  prov- 
ince creating  it,  and  which  would  otherwise  be  i)itra 
vires,  are  idtra  vires  unless  the  charter  of  the  company 
or  the  statute  under  wliich  the  company  may  be  in- 
corporated, ex])ressly  limits  its  operations  to  a  speci- 
fied territory." 

Citizens'  Insurance  Company  v.  Parsons  (1882),  7  App. 
Cas.  96. 

This  was  an  action  to  recover  against  fire  insurance 
companies  on  policies  covering  property  and  made  in 
Ontario.  By  an  Act  of  the  Province  of  Ontario  the 
contracts  of  all  fire  insurance  companies  respecting 
insurance  in  Ontario  were  made  subject  to  certain  con- 
ditions and  provisoes  set  forth  in  the  statute.  Tlie 
determination  of  tlie  rights  of  the  parties  depended 
on  the  validity  of  this  Provincial  Act  and  its  applica- 
bility to  a  Dominion  company. 
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Sect.  6.  "it  \vas  contoiided  in  the  case  of  the  Citizens'  Iii- 

•  su ranee  Company  of  Canada,  that  the  company  having 

been  originally  incorporated  by  the  Parliament  of  the 
late  Province  of  Canada,  and  having  had  its  incorpora- 
tion and  corporate  rights  confirmed  by  the  Dominion 
Parliament,  could  not  be  affected  by  an  Act  of  the  On- 
tario Legislature.  But  the  latter  Act  does  not  assume 
to  interfere  with  the  constitution  or  status  of  corpora- 
tions. It  deals  with  all  insurers  alike,  including  cor- 
porations and  companies,  whatever  may  be  tlieir 
origin,  whether  incorporated  by  British  authority  as  in 
the  case  of  the  Queen  Insurance  Company  or  by 
foreign  or  colonial  authority  and  without  touching 
their  status,  requires  that  if  they  choose  to  make  con- 
tracts of  insurance  in  Ontario  relating  to  property  in 
that  province,  such  contracts  shall  be  subject  to  certain 
conditions.  It  by  no  means  follows  that  because  the 
Dominion  Parliament  has  alone  the  right  to  create  a 
corporation  to  carry  on  business  throughout  the  Do- 
minion that  it  alone  has  a  right  to  regulate  its  con- 
tracts in  each  of  the  provinces.  The  authority  (to  in- 
corporate such  a  company)  would  belong  to  it  by  its 
general  power  over  all  matters  not  coming  within  the 
classes  assigned  exclusively  to  the  legislatures  of  the 
provinces,  and  the  only  subject  on  this' head  assigned 
to  the  provincial  legislature  being  'the  incorporation 
of  companies  with  provincial  objects,'  it  follows  that 
the  incorporation  of  companies  for  objects  other  than 
provincial  falls  within  the  general  powers  of  the  Par- 
liament of  Canada."     .     .     .     (at  pp.  113  and  114). 

''But  it  by  no  means  follows  (unless  indeed  the 
view  of  the  learned  judge  is  right  as  to  the  scope 
of  the  words 'the  regulation  of  trade  and  commerce') 
that  because  the  Dominion  Parliament  has  alone 
the  right  to  create  a  corporation  to  carry  on  busi- 
ness throughout  the  Dominion  that  it  alone  has  the 
right  to  regulate  its  contracts  in  each  of  the  provinces. 
Suppose  the  Dominion  Parliament  were  to  incorporate 
a  company,  with  power,  among  other  things,  to  pur- 
chase and  hold  lands  throughout  Canada  in  mortmain, 
it  could  scarcely  be  contended  if  such  a  company  were 
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to  carry  on  business  in  a  province  where  a  law  against  Sect,  5. 
holding  land  in  mortmain  prevailed  (each  province 
having  exclusive  legislative  power  over  'property  and 
civil  rights  in  the  province')  that  it  could  hold  land  in 
that  province  in  contravention  of  the  provincial  legis- 
lation; and,  if  a  company  were  incorporated  for  the 
sole  purpose  of  purchasing  and  holding  land  in  the 
Dominion,  it  might  happen  that  it  could  do  no  business 
in  any  part  of  it,  by  reason  of  all  the  provinces  having 
passed  Mortmain  Acts,  though  the  corporation  would 
still  exist  and  preserve  its  status  as  a  corporate  body" 
(at  p.  117). 

The  principle  of  this  case  appears  to  be  that  while 
a  Provincial  Legislature  has  no  power  to  interfere 
with  the  constitution  or  status  of  a  dominion  corpora- 
tion it  may  validly  regulate  the  contracts  of  such  cor- 
poration made  within  its  jurisdiction  in  relation  to 
property  and  civil  rights. 

Dobie  v.  Temporalities  Board  (1882) ,  7  App.  Cas.  136. 

Held,  that  22  Vict.  c.  66  (of  the  Parliament  of  Can- 
ada), which  created  a  corporation,  having  its  cov])orate 
existence  and  rights  in  the  Province  of  Ontario  and 
Quebec,  could  not  be  repealed  or  modified  by  the  Legis- 
lature of  either  province  or  by  the  conjoint  operation 
of  both,  but  only  by  the  Parliament  of  the  Dominion. 

Held,  further,  that  the  Quebec  Act,  38  Vict.  c.  64, 
which  assumed  to  repeal  and  amend  the  said  22  Vict.  c. 
66,  and  (1)  to  destroy  a  corporation  created  by  the 
Canadian  Parliament  and  substitute  a  new  one;  (2)  to 
alter  materially  the  class  of  persons  interested  in  the 
corporate  funds,  and  not  merely  to  impose  conditions 
upon  the  transaction  of  business  by  the  corporation 
within  the  province,  was  invalid. 

**The  case  of  tlio  C'ilizrvs'  Jvsiiraurc  Cnwpmiii  of 
Canada  v.  Parsons  comes  nearest  in  its  circumstances 
to  the  present,  as  in  that  case  the  appellant  company 
was  incori)orated  by  and  dorived  all  its  statutory  rights 
and  privileges  from  an  Act  of  the  Province  of  Canada, 
whereas  the  Queen  Insurance  Company  was  incorpor- 
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Sect.  5.  ated  undor  the  provisions  of  the  British  Joint  Stock 
Companies  Act,  7  &  8  Vict.  c.  110.  In  both  cases  tlie 
validity  of  an  Act  of  the  Legiskiture  of  Ontario  was 
ini})('aehed  on  the  ground  that  its  provisions  were  ultra 
vires  of  a  provincial  legislature  and  were  not  binding 
unless  enacted  by  the  Parliament  of  Canada.  It  was 
contended  on  behalf  of  the  Citizen  Insurance  Com- 
pany that  the  statute  complained  of  was  invalid  in 
respect  that  it  virtually  repealed  certain  rights  and 
privileges  which  they  enjoyed  by  virtue  of  their  Act  of 
incorporation.  That  contention  was  rejected,  and  the 
decision  in  that  case  would  be  a  precedent  fatal  to  the 
contention  of  the  appellant  if  the  provisions  of  the 
Ontario  Act,  39  Vict.  c.  31,  and  the  Quebec  Act,  38 
Vict.  c.  64,  were  of  the  same  or  substantially  the  same 
character.  But  upon  an  examination  of  these  two 
statutes  it  becomes  at  once  apparent  that  there  is  a 
marked  difference  in  the  character  of  their  respective 
enactments.  The  Ontario  Act  merely  prescribed  that 
certain  conditions  should  attach  to  every  policy  entered 
into  or  in  force  for  insuring  property  situate  within 
the  province  against  the  risk  of  tire.  It  dealt  with  all 
corporations,  companies  and  individuals  alike  who 
miglit  choose  to  insure  property  in  Ontario — it  did  not 
interfere  with  their  constitution  or  status,  but  required 
that  cert^iin  reasonable  conditions  should  be  held  as 
inserted  in  every  contract  made  by  them.  The  Quebec 
Act,  38  Vict.  c.  64,  on  the  contrary  deals  with  a  single 
statutory  trust  and  interferes  directly  with  the  con- 
stitution and  privileges  of- a  corporation  created  by  an 
Act  of  the  province  of  Canada  and  having  its  corpor- 
ate existence  and  corporate  rights  in  the  province  of 
Ontario  as  well  as  in  the  province  of  Quebec.  The  pro- 
fessed object  of  the  Act  and  the  effect  of  its  provisions 
is  not  to  impose  conditions  on  the  dealings  of  the  cor- 
poration with  its  funds  within  the  province  of  Quebec, 
but  to  destroy,  in  the  first  place,  the  old  corporation 
and  create  a  new  one,  and,  in  the  second  place,  to  alter 
materially  the  class  of  persons  interested  in  the  funds 
of  the  corporation."     (At  pp.  148  and  149.) 
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The   Colonial  Building  and   Investment   Association     Sect.  5. 
V.   The  Attorney-General  of  Quebec    (1883-4), 
9  A.  C.  157. 

This  was  a  proceeding-  to  have  it  declared  that  the 
company  which  was  incorporated  by  an  Act  of  the  Par- 
liament of  Canada  had  been  illegally  incorporated  and 
should  be  dissolved,  because  the  statute  incorporating 
it  was  ultra  vires  of  the  Parliament  of  Canada.  In  the 
course  of  its  judgment  the  Court  says :  "It  is  asserted 
in  the  petition,  and  was  argued  in  the  Courts  below, 
and  at  this  bar,  that  inasmuch  as  the  association  had 
confined  its  operations  to  the  Province  of  Quebec,  and 
its  business  had  been  of  a  local  and  private  nature,  it 
followed  that  its  objects  were  local  and  provincial,  and 
consequently  that  its  incorporation  belonged  exclu- 
sively to  the  provincial  legislature.  But  surely  the  fact 
that  the  association  has  hitherto  thought  fit  to  confine 
the  exercise  of  its  powers  to  one  province  cannot  affect 
its  status  or  capacity  as  a  corporation,  if  the  Act  incor- 
porating the  association  was  originally  within  the  legis- 
lative power  of  the  Dominion  Parliament.  The  com- 
pany was  incorporated  with  powers  to  carry  on  its 
business  consisting  of  various  kinds  throughout  the 
Dominion.  The  Parliament  of  Canada  could  alone  con- 
stitute a  corporation  with  these  powers;  and  the  fact 
that  the  exercise  of  them  has  not  been  co-extensive  ^vith 
the  grant  cannot  operate  to  repeal  the  Act  of  incor- 
poration, nor  warrant  the  judgment  prayed  for,  viz., 
that  the  company  bo  declared  to  be  illegally  consti- 
tuted."    (At  p.  IGfj.) 

In  tlie  course  of  the  judgment  the  Court  affirms  the 
observations  made  in  Citizens'  Insurance  Company  v. 
Parsons  as  to  the  respective  powers  of  the  Dominion 
and  Provincial  Legislatures  in  regard  to  the  incorpora- 
tion of  companies,  and  adds  lliai  in  the  illustration  used 
in  the  case  of  Citizens'  Insurance  Company  v.  Parsons 
the  object  was  merely  to  point  out  that  a  corporation 
could  only  exercise  its  powers  subject  to  the  law  of  the 
province  whatever  it  might  be  in  this  respect. 

The  points  of  this  case  are  three : 
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Sect.  5.  (1)  Aninnaiice  of  Citizois'  hisxrarice  Company  v. 

""  '  Parsons  as  to  the  power  of  the  Dominion  to  create  a 

corporation  with  power  to  carry  on  business  through- 
out all  Canada. 

(2)  The  fact  that  such  a  corporation  confines  the 
exercise  of  its  powers  to  one  province  and  to  local  and 
provincial  objects  does  not  affect  its  status  as  a  cor- 
poration or  operate  to  render  its  original  incorporation 
illegal  as  being  ultra  vires  of  the  Parliament  of  Canada. 

(3)  In  Canadian  Pacific  Bailway  v.  Ottawa  Fire 
(1906-8),  39  S.  C.  R.  405,  Mr.  Justice  Duff,  after  discus- 
sing this  decision,  says :  ''I  do  not  think  we  can  deduce 
from  the  judgment  any  broader  principle  than  tliis — 
that  a  company  authorized  by  its  constitution  to  estal)- 
lish  itself  in  any  or  all  of  the  provinces  of  the  Domin- 
ion, and  in  any  of  those  provinces  to  carry  on  the  whole 
of  its  business  or  as  much  of  it  as  it  shall  see  fit,  is  not 
a  company  of  the  class  to  which  the  authority  of  the 
provincial  legislatures  under  the  sub-section  referred 
to,  (Xo.  11),  can  be  held  to  extend."     (At  p.  466). 

Corporation  of  the   City   of   Toronto   v.   Bell   Tele- 
phone Company  of  Canada  (1905),  A.  C.  52. 

The  Bell  Telephone  Company  claimed  the  right 
under  their  incorporating  Acts,  which  were  passed  by 
the  Dominion  Legislature,  to  enter  upon  the  streets  and 
highwaj^s  of  the  corporation  of  Toronto  and  to  con- 
struct conduits  or  cables  thereunder  or  to  erect  poles 
and  affix  wires  thereto  upon  or  along  such  streets  or 
highways  without  the  consent  of  the  city. 

The  judgment  is  delivered  by  Lord  Macnaghten: 
"  The  British  North  America  Act,  1867,  in  the  dis- 
tribution of  legislative  powers  between  the  Dominion 
Parliament  and  provincial  legislatures,  expressly 
excepts  from  the  class  of  'local  works  and  undertak- 
ings' assigned  to  provincial  legislatures  4ines  of  steam 
or  other  ships,  railways,  canals,  telephones,  and  other 
works  and  undertakings  co'nnecting  the  province  with 
any  other  or  others  of  the  provinces  or  extending  be- 
yond the  limits  of  the  province' :  sec.  92,  sub-sec.  10  (a). 
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Section  91  confers  on  the  Parliament  of  Canada  ex-  Sect.  5. 
elusive  legislative  authority  over  all  classes  of  subjects 
so  expressly  excepted.  It  can  hardly  be  disputed  that 
a  telephone  company,  the  objects  of  which  as  defined 
by  its  Act  of  incorporation  contemplate  extension  be- 
yond the  limits  of  one  province,  is  just  as  much  within 
the  express  exception  as  a  telegraph  company  with 
like  powers  of  extension.  It  would  seem  to  follow  that 
the  Bell  Telephone  Company  acquired  from  the  legis- 
lature of  Canada  all  that  was  necessary  to  enable  it  to 
carry  on  its  business,  in  every  province  of  the  Do- 
minion, and  that  no  provincial  legislature  was  or  is 
competent  to  interfere  with  its  operations,  as  autho- 
rized by  the  Parliament  of  Canada."  (At  pp.  56,  57.) 
The  Court  also  affirmed  the  view  expressed  in 
Colonial  Biiildmg  v.  Attorney-General  of  Quebec. 

John  Deere  Plow  Co.  v.  V/harton  (1914) ,  18  D.  L.  R. 
353;  (1915)  A.  C.  330;  84  L.  J.  P.  C.  64. 

'  *  The  power  of  legislating  with  reference  to  the  in- 
corporation of  companies  with  other  than  provincial 
objects  must  belong  exclusively  to  the  Dominion  Parlia- 
ment, for  the  matter  is  one  'not  coming  within  the 
classes  of  subjects'  'assigned  exclusively  to  the  legis- 
lature of  tlie  provinces,'  within  the  meaning  of  the 
initial  words  of  sec.  91,  and  may  be  properly  regarded 
as  a  matter  affecting  the  Dominion  generally  and 
covered  by  the  expression  'the  peace,  order  and  good 
government  of  Canada.'  " 

"Their  Lordships  find  themselves  in  agreement 
with  the  interpretation  put  by  the  Judicial  Committee 
in  Citizens'  Insurance  Co.  v.  Parsons,  7  A.  C.  at  ])p. 
112,  113,  on  head  2  of  sec.  91,  which  confers  exclusive 
power  on  the  Dominion  Parliament  to  make  laws 
regulating  trade.  This  head  nmst,  like  the  expression, 
*  property  and  civil  rights  in  the  province  '  in  sec.  92, 
receive  a  limited  interpretation.  But  they  think  that 
the  power  to  regulate  trade  and  conmierce  at  all  events 
enables  the  Parliament  of  Canada  to  prescribe  to  what 
extent  the  powers  of  companies  the  objects  of  which 
extend  to  the  entire  DomiDioii  should  bo  exercisable, 
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Sect.  6.    and  what  limitations  should  be  placed  on  such  powers. " 

(18  D.  L.  R.  359,  360). 

See  also  Attonicy-General  for  Ontario  v.  Attorney- 
General  for  Canada.  {The  Companies  Case)  (1916)  85 
L.  J.  P.  C.  127;  (1916)  1  A.  C.  598;  (1916)  26  D.  L.  R. 
293. 

Attorney-General  for  Canada  v.  Attorneys-General  for 
Alberta,  Manitoba,  etc.  (The  Insurance  Case) 
(1916)  85  L.  J.  P.  C.  124;  (1916)  1  A.  C.  588; 
(1916)  26  D.  L.  R.  288. 

''Where  a  company  is  incorporated  to  carry  on  the 
business  of  insurance  throughout  Canada,  and  desires 
to  possess  rights  and  powers  to  that  effect  operative 
apart  from  further  authority,  the  Dominion  Govern- 
ment can  incorporate  it  with  such  rights  and  powers, 
to  the  full  extent  explained  by  the  decision  in  the  case 
of  the  John  Deere  Ploiv  Co.,  18  D.  L.  R.  353,  (1915)  A. 
C.  330."    (26D.  L.R.  292). 

After  referring  to  and  epitomizing  the  more  im- 
portant cases  it  will  be  well  to  state  briefly  the  prin- 
ciples. 

Principles. 

Principles.  1.  The  Dominion  Parliament  possesses  the  exclu- 

sive jurisdiction  to  incorporate  companies  with  powers 
to  carry  on  business  throughout  the  Dominion.  Tlie 
incorporation  of  companies  with  objects  other  than 
provincial  falls  within  the  general  powers  of  the  Par- 
liament of  Canada,  that  is  to  say,  the  power  is  grounded 
upon  the  opening  initiatory  clause  of  section  91  of  the 
British  North  America  Act. 

2.  The  Dominion  Parliament  cannot  empower  com- 
panies incorporated  by  it  to  carry  on  business  in  any 
province  except  subject  to  and  consistently  with  the 
laws  of  that  province. 

3.  But  if  the  business  of  the  company  is  such  that 
power  to  make  laws  in  relation  to  it  belongs  exclusively 
to  the  Dominion  Parliament,  then  the  powers  and  au- 
thority conferred  on  the  company  by  the  Dominion  Par- 
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liament  cannot  be  lessened  by  provincial  authority  and     Sect.  5. 
are  superior  to  provincial  authority. 

4.  The  fact  that  the  company  incorporated  under 
an  act  of  the  Dominion  Parliament  Avith  power  to  carry 
on  its  business  throughout  the  Dominion  confines  the 
exercise  of  its  powers  to  one  province  cannot  affect  its 
status  or  capacity  as  a  corporation. 

5.  A  company  incorporated  under  Dominion  legisla- 
tion can  exercise  no  power  which  its  creator  could  not 
directly  exercise.  Its  acts  of  incorporation  may  con- 
fer corporate  capacity  merely  and  powers  in  relation 
to  matters  within  the  legislative  competence  of  the 
Federal  Parliament. 

6.  The  status  and  corporate  capacity  of  a  provincial 
company  are  determined  by  its  act  of  incorporation. 
Its  powers  must  come  from  that  legislature  which  has 
jurisdiction  over  the  subject  matter  of  such  powers. 
The  character  of  the  actual  powers  and  rights  whicli 
the  provincial  government  can  bestow  is  limited  to 
powers  and  rights  exercisable  within  the  province. 
But  a  company  incorporated  by  letters  patent  under 
the  Ontario  Act  has,  in  addition,  capacity  to  accept 
extra-provincial  powers  and  rights :  Bonanza  Creek, 
dc,  Co.  v.  The  King  (1916)  1  A.  C.  566.  As  to  com- 
panies incorporated  by  memorandum  and  articles,  see 
the  same  case  at  p.  584,  and  Weijhtini  Toiunsite  v.Hons- 
berf/er  (1918)  48  O.  L.  R.  451;"  (1919)  45  0.  L.  R.  176; 
Honshrrfjer  v.  Weyburn  Townsite  (1920)  50  D.  L.  R. 
147.  Provincial  companies  are  subject  to  the  Do- 
minion Winding-up  Act,  and  they  must  observe  the 
requirements  of  Federal  law  as  to  navigation  and  ship- 
ping: Qurdd//  B.  Boom  Co.  v.  Davidson,  10  S.  C.  R.  222. 

7.  In  the  absence  of  Federal  legislation,  they  are 
subject  to  provincial  law  regulating  the  trade  they 
carry  on. 

(>.  The  Govenior-iii-Council  may,  froiii  time  to  time,  dosionate  ggal. 
the  seal  of  ofTiee  to  be  used  by  the  Secretary  of  St^ite  as  tlie 
seal  luuler  wliich  letters  patent  may  be  j^raiited  under  this  Act. 
2  Va\.  Vn.  c.  15,  s.  5. 

7.  The  applicants  for  such  letters  j)atent,  who  must  be  of  the  Application, 
full  age  of  twenty-one  years,  shall  file  in  the  Department  of  the 
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Sect.  7. 


Name. 


I'urposes. 

Cliief  place 
of  business. 

<  'apitaL 
Shares. 
Applicant*. 


Stock    taken 
and  amount 
paid. 


Applicatiott 
without 
purpose   of 
icain. 


Name. 


I'urposes. 

CJiief  place 
of   business. 

.^.ppIicants. 


Memoran- 
dum of 
Agreement. 


Terms  of 
admission. 


Secretary  of  State  an   application  settint:^  fortli   the  following 
particulars: — 

(a)  The  proposed  corporate  name  of  the  company,  which 
shall  not  be  that  of  any  other  known  company,  incorpor- 
ated or  unincorporated,  or  any  name  liable  to  be  con- 
foimded  therewith,  or  otherwise,  on  public  grounds, 
objectionable; 
(h)   The  purposes  for  which   its   incorporation   is   sought; 

(c)  The  place  witliin  Canada  which  is  to  be  its  chief  place 
of  business ; 

(d)  The  proposed  amount  of  its  capital  stock; 

(e)  The  number  of  shares  and  the  amount  of  each  share; 
(/)  The  names  in  full  and  the  address  and  calling  of  each 

of  the  applicants,  with  special  mention  of  the  names  of 
not  more  than  fifteen  and  not  less  than  three  of  their 
number,  who  are  to  be  the  first  or  provisional  directors  of 
the  company; 
(g)  The  amount  of  stock  taken  by  each  applicant,  the 
amount,  if  any,  paid  in  upon  the  stock  of  each  applicant, 
and  the  manner  in  which  the  same  has  been  paid,  and  is 
hold  for  the  company.     2  E.  VII.,  c.  15,  s.  6. 

7a.  (1)  When  the  application  is  for  the  creation  of  a 
corporation  to  carry  on  in  more  than  one  province  of  Canada, 
without  pecuniary  gain,  objects  of  a  national,  patriotic,  relig- 
ious, philanthropic,  charitable,  scientific,  artistic,  social,  profes- 
sional, or  sporting  character,  or  the  like,  the  applicants  for  such 
letters  patent,  who  must  be  of  the  full  age  of  twenty-one  years, 
shall  file  in  the  Department  of  the  Secretary  of  State  an  applica- 
tion setting  forth : — 

(a)  The  proposed  corporate  name,  which  shall  not  be 
that  of  any  other  known  corporation,  association  or  body 
incorporated  or  unincorporated,  or  any  name  liable  to 
be  confounded  therewith,  or  otherwise,  on  public  grounds, 
objectionable; 

(b)  The  purposes  for  which  incorporation  is  sought; 

(c)  The  place  within  Canada  where  its  chief  office  is  to  be 
situated ; 

(d)  The  names  in  full  and  the  address  and  calling  of 
each  of  the  applicants  with  special  mention  of  the  names 
of  not  more  than  fifteen  and  not  less  than  three  of  their 
number,  who  are  to  be  the  first  or  provisional  directors 
or  trustees  of  the  corporation 

(2)  The  application  shall  be  accompanied  by  a  memoran- 
dum of  agreement,  in  duplicate,  which  shall  set  out  the  by-laws 
or  regulations  of  the  corporation  and  shall,  more  particularly, 
provide  by-laws  or  regulations  upon  the  following  matters: — 

(a)  Conditions  of  membership,  including  societies  or  com- 
panies becoming  members  of  the  corporation ; 
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{b)   Mode   of   holding   meetings,   rights   of    voting   and    of      Sect.  7. 
making,  repealing  or  amending  by-laws  or  regulations; 


(c)  Appointment   and   removal   of   the   directors,   trustees,  Meetings. 

committee  or  officers,  and  their  respective  powers  and  Directors, 

remuneration :  Cwmuittee, 

,  ,  ,  Officers. 

(d)  Provision  for   audit  of   accounts  and   appointment  of  Audit  of 
auditors;  accounts. 

(e)  Determination   Avhether    or    how    members   may    with-  Withdrawal 
draw  from  the  corporation ;  "^^  members. 

(/)   Provision  for  custody  of  seal  and  certifying  of  docu-  Seal, 
ments  issued  by  the  corporation 

(3)  Any  of  the  by-laws  or  regulations  the  applicants  de-  By-laws, 
sire  may  be  embodied  in  the  letters  patent  but  in   such  case 

shall  not  be  repealed  or  amended,  except  by  the  issue  of  sup- 
plementary letters  patent. 

(4)  By-laws   or    regulations    not   embodied    in    the    letters  Amendment 
patent   may   be   repealed   or   amended,   but   such   variation   or  of  by-laws, 
amendment  shall  not  be  in  force  or  acted  on  until  the  approval 

of  the  Secretary  of  State  of  Canada  has  been  obtained. 

(5)  Any    existing   corporation    created    ])y    or    under    any  Existing  cor- 
Act  of   the    Parliament   of    Canada   for    any    of    the   objects  porations. 
mentioned  in  subsection  (1)   of  this  section  may  apply  under 

this  section  for  the  issue  of  letters  patent  creating  it  a  corpor- 
ation under  those  provisions  of  Part  I  of  this  Act  which  apply 
to  corporations  created  under  this  section,  and  upon  the  issue 
of  such  letters  patent  the  said  provisions  shall  apply  to  the 
corporation  created  thereby. 

(G)    1.   TIk;    following    pi'ovisioiis    of    I'art    I.    of    this    Act  Application 
shall   not   apply   to   corporations   created   under   this    section,  i^^  ^-  S.,  c. 
namely,  sections  7,  7b,  8,  9,  26,  33,  38  to  43,  botli  inclusive,  *" 
43a  to  43d,  both  inclusive,  45  to  54,  both  inclusive,  54a  to  54f, 
both  inclusive,  55  to  68,  both  inclusive,  68a,  70  to  78,  both 
inclusive,  80  to  84,  both  inclusive,  86  to  88,  both  inclusive,  para- 
graphs (d)  and  (e)  of  section  89,  section  90,  94a  to  94c,  both 
inclusive,  101  to  104,  both  inclusive,  paragraphs  (j)  and  (Ic)  of 
subsection  2  of  section  105,  and  sections  114,  115. 

2.  The  others  .sections  of  I'art  \  of  this  Act  shall  apply  to 
corporations  created  under  this  section. 

(7)    In  applying  to  corporations  created  uikIim'  Hi  is  section  intorpreta- 
those  sections  of  Part  I  of  this  Act  which  apply  to  such  cor-  ii<>ii. 
porations : — 

(a)    the   word    "company"    .shall    be    deemed    to    mean    a  "  Company." 
corporation  so  created ; 

(6)  the  word  "shareholder"  shall  be  deemed   to  mean   a  "Sharp- 
member  of  such  a  corporation ;  lioldor. 

(c)   a  provision  that  the  votes  of  shareholders  representing  "  r'roportion 
a  specified  proportion  in  value  of  the  stock  of  a  company  ^"  V*]!"^  "^ 
shall   be  requisite  for  any  purpose  shall  be  deemed  to 


;]() 
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Sect.  7. 


iiicMii   lluit    (he  votes  of  a   like   })i'0[)oi-tioii   are   ie(iiiisiU' 
for  tliat  ]»iii'|)ose..   7-8  CJeo.  V.  c.  25,  s.  4. 


Issue  of 
shnres 
w  itliout 
uominal  or 
par  value. 


Statement  as 
to  preferred 
stock. 


Statement 
as  to  capital. 


7h  (1)  Upon  the  format  ion  or  reorijanization  of  any  com- 
pany, the  letters  patent  may  provide  for  the  issue  of  the  shares 
of  the  capital  stock  of  such  company  without  any  nominal  or 
par  value,  except  in  the  case  of  preferred  stock  having  a  prefer- 
ence as  to  principal ;  and, 

(a)  U  such  preferred  .stock  or  any  part  thereof  lias  a 
preference  as  to  principal,  the  letters  patent  shall  state 
the  amount  of  such  preferred  stock  having  such  prefer- 
ence, the  particular  character  of  such  preference,  and 
the  amount  of  each  share  thereof,  which  shall  be  five 
dollars  or  some  multiple  of  five  dollars,  but  not  more 
than  one  hundred  dollars;  and, 

(h)  The  letters  patent  shall  set  out  the  amount  of  capital 
with  which  the  company  will  carry  on  business,  which 
amount  shall  be  not  less  than  the  amount  of  preferred 
stock  (if  any)  authorized  to  be  issued  with  a  preference 
as  to  principal,  and  in  addition  thereto  a  sum  equivalent 
to  five  dollars  or  to  some  multiple  of  five  dollars  for 
every  share  authorized  to  be  issued  other  than  such 
preferred  stock ;  but  in  no  event  shall  the  amount  of  such 
capital  be  less  than  five  hundred  dollars. 

(2)  Such  statement  in  tlie  letters  patent  shall  he  in  li(>ii 
of  any  statements  prescribed  by  this  Act  as  to  the  amount  or  the 
maximum  amount  of  the  capital  stock  or  the  number  of  shares 
into  which  the  same  shall  be  divided,  or  the  amount  or  the  par 
value  of  such  shares. 

(3)  Each  share  of  the  capital  stock  without  nominal  or 
par  value  shall  be  equal  to  every  other  share  of  the  capital  stock, 
subject  to  the  preferences  given  to  the  preferred  shares,  if  any, 
authorized  to  be  issued.  Every  certificate  of  shares  without 
nominal  or  par  value  shall  have  plainly  written  or  printed  upon 
its  face  the  number  of  such  shares  which  it  represents  and  the 
number  of  such  shares  which  the  company  is  authorized  to  issue, 
and  no  such  certificate  shall  express  any  nominal  or  par  value 
of  such  shares.  The  certificates  of  preferred  shares  having  a 
preference  as  to  principal  shall  state  briefly  the  amount  which 
the  holder  of  any  of  such  preferred  shares  shall  be  entitled  to 
receive  on  account  of  principal  from  the  surplus  assets  of  the 
company  in  preference  to  the  holders  of  other  shares,  and  shall 
state  briefly  any  other  rights  or  preferences  given  to  the  holders 
of  such  shares. 

Shares  to  be  (1)  The  issue  and  allotment  of  shares  authorized  bv  this 
allott^  at  section,  other  than  shares  of  preferred  stock  having  a  preference 
by'  Board  or  ^^  ^^  principal,  may  be  made  for  such  consideration  as  may 
Letters  be  prescribed  in  the  letters  patent,  or  as  may  be  fixed  by  the 

board  of  directors  pursuant  to  authority  conferred  in  the  letters 


Equality 
shares. 


of 


Patent. 
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patent,  or  if  the  letters  patent  do  not  so  provide,  then  by  the     Sect.  7. 

consent  of  the  holders  of  two-thirds  of  each  class  of  shares  then 

outstanding  given  at  a  meeting  called  for  that  purpose  in  such 
manner  as  is  prescribed  by  the  by-laws.  Any  and  all  shares 
issued  as  permitted  by  this  section  shall  be  deemed  fully  paid 
and  non-assessable  and  the  holder  of  such  shares  shall  not  be 
liable  to  the  company  or  to  its  creditors  in  respect  thereof. 

(5)  A    company   to    which    this    section    applies    shall    not  Commcnce- 
begin    to    carry    on    business   nor    incur    any    debts    until    the  ™yg°jf^g,gg . 
amount  of  capital  stated  in  the  letters  patent  has  been  fully  paid  authorized 
m  money,  or  in  property  taken  at  its  actual  value.     In  case  the  'lebts. 
amount  of  capital  stated  in  the  letters  patent  is  increased  as 
provided   by   this   Act,    such   company   shall   not  increase    the 
amount  of  its    indebtedness  then  existing  until  it  has  received 

in  money  or  property  the  amount  of  such  increase  of  its  stated 
capital.  Any  of  the  directors  of  the  company  who  assent  to 
the  creation  of  any  debt  in  violation  of  this  section  shall  be 
liable  jointly  and  severally  for  such  debt;  but  no  action  shall 
be  brought  against  any  director  unless  within  one  year  after 
the  debt  has  been  incurred  the  creditor  has  served  upon  the 
director  written  notice  of  intention  to  liold  him  personally  liable 
for  such  debt. 

(6)  A  company  to  wliicli  this  section  applies  shall  not  be  Commenee- 
subject  to  section  26  of  this  Act  business. 

(7)  A    company   to    which    this-  section   applies    shall    not  Limitation 
declare  any  dividend  which  reduces  the  amount  of  its  capital  of  dividends, 
below  the  amount  stated  in  the  letters  patent  as  the  amount 

of  capital  with  which  the  company  will  carry  on  business.  In 
case  any  such  dividend  shall  be  declared  the  directors  in  whose 
administration  the  same  shall  have  been  declared,  except  those 
who  may  have  caused  their  dissent  therefrom  to  be  entered  upon 
the  minutes  of  such  directors  at  the  time,  or  who  were  not  pre- 
sent when  such  action  was  taken,  shall  be  liable  jointly  and 
severally  to  such  company  and  to  the  creditors  thereof  to  the 
full  amount  of  any  loss  sustained  by  such  company  or  by  its 
creditors  respectively  hv  reason  of  snch  dixideml.  7-8  ftoo.  V. 
c.  2.^).  s.  ^. 

8.  The  ai)plication  shall  be  in  accordance  with  form  A  in  the  Form  of  ap- 
schcdule  to  this  Act  and  may  ask  to  have  embodied  in  the  i»'>'"'*'""- 
letters  patent  then  applied  for,  any  provision  which  could  under 

this  Part  be  contained  in  any  by-law  of  the  Company  or  of  the 
directors  approved  by  a  vote  of  shareholders,  which  provision 
so  embodied  shall  not,  unless  power  is  given  therefor  in  the 
letters  patent,  be  subject  to  repeal  or  alteration  by  any  by-law. 
2  Fv.  VII.,  c.  15,  s.  7. 

9.  The  applicntion  shall  be  accompanied  by  a  memorandum  .Memoran- 
of  agreement  in  duplicate  under  seal  which  shall  be  in  accord-  ;|g|^eJ*„^gnf 
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Sect.  9.      ^iii^v  Willi  IdiiJi  H  ill  tlu-  scIuhIuK'  lo  this  Act.    2  K.  VI 1.,  c.  15, 


Condition  10.  Before  the  letters  patent  are  issued  the  applicants  shall 

i'.^ifgTf*^  establish  to  the  satisfaction  of  the  Secretary  of  State  the  siiili- 
letters  pat-  ciency  of  their  application  and  memorandum  of  agreement  and 
!^"t-  M'sh^d  ^^^'^  truth  and  sulHciency  of  the  facts  therein  set  forth,  and  that 
the  proposed  name  is  not  the  name  of  any  other  known  incor- 
porated or  unincorporated  company  or  one  likely  to  be  con- 
founded with  any  such  name;  and  for  that  purpose  the  Secre- 
tary of  State  shall  take  any  requisite  evidence  in  writing  by 
oath  or  affirmation  or  by  solemn  declaration  and  shall  keep  of 
record  any  such  evidence  so  taken.     2  E.  VII.,  c.  15,  s.  7. 


Procedure  for  incorporation. 


1.  Who  may  apply. 

2.  The  application. 

(a)  Name. 

(b)  Objects. 

(c)  Head  office. 

(d)  Capital. 

(e)  Shares. 

(f)  Applicants. 

(g)  Stock  taken. 

3.  Execution  of  petition. 

4.  Memorandum  of  agreement. 

5.  Proof  in  support  of  application. 

6.  Fees. 

Promoters. 

Liability  on  shares. 

Organization. 

Corporations  without  share  capital  (s.  7A). 

Shares  without  par  value  (s.  7B). 

Note  on  nature  and  characteristics  of  joint  stock 

companies. 

Joint  stock  companies  as  distinguished  from  other 

corporations. 

Procedure  for  incorporation. 

Proeedare  Incorporation  under  the  Act  is  obtained  by  petition, 

ltion°^°'^°'^"  ^^  accordance  with  form  'A,'  set  out  in  the  schedule  to 

the  Act  accompanied  by  a  memorandum  of  agreement 
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in  duplicate,  in  accordance  with  form  'B'  in  the  sche-  Sees.  7-10. 
dule. 

1.  Who  may  apply  for  incorporation. 

The  Act,  s.  7,  requires  that  the  applicants  be  of  the  Appiicauts 
full  age  of  twenty-one  years.    Aliens  are  not  excluded.  "iSy™'^^ 

The  number  of  applicants  must  not  be  less  than  five, 
Each  applicant  must,  of  course,  be  a  shareholder, 
though  there  is  no  provision  in  the  Act  as  to  the 
number  of  shares  to  be  held  by  each.  It  would  seem 
that  it  is  not  illegal  to  form  a  so-called  ''one  man" 
company,  so  long  as  all  the  requirements  of  the  Act 
under  which  incorporation  is  obtained  are  complied 
with:  Salomon  v.  Salomon  [1897]  A.  C.  22,  and  see 
Lagunas,  etc.,  Co.  v.  Lagunas  Syndicate  [1899]  2  Ch. 
392 ;  and  promoters  of  a  company  are  not  bound  to  pro- 
vide it  with  an  independent  board  of  directors,  if  the 
real  truth  is  disclosed  to  those  who  are  induced  to  join 
the  company,  per  Lindley,  ]M.R.,  at  p.  426.  See  on  the 
same  point  Wood  v.  Reesor  (1895),  22  A.  R.  57;  RieXle 
v.Reid  (1899),26  A.  R.  54. 

Original  subscribers  to  a  company  must  be  persons 
sui  juris;  if  the  applicants  form  only  the  minimum 
number,  the  infancy  of  one  prevents  the  company  ac- 
quiring legal  existence  and  this  defect  is  incurable; 
Qucere  as  to  married  women :  Hamilton  £  Flamhorough 
Road  Co.  V.  Townsend  (1887),  13  A.  R.  534. 

2.  The  application. 

The  application  must  set  out — 

(a)  The  proposed  corporate  name  of  the  company  Name. 
which  shall  not  be  that  of  any  other  liuown  company, 
incorporated  or  unincorporated,  or  any  name  liable  to 
be    confounded    tlierewith,    or    otherwise,    on    public 
grounds,  objectionable,  s.  7  (a). 

It  is  always  advisable,  before  forwarding  the  appli- 
cation, to  make  enquiry  from  tlie  Department  whether 
the  proposed  name  is  acceptable.  While  the  Secretary 
of  State  may  give  to  the  company  a  corporate  name 
different  from  the  one  applied  for,  tlie  practice  is  for 
the  Department  to  advise  the  soUcitor  for  the  appli- 
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Sees.  7-10.  cants  when  tlie  proposed  name  will  not  be  granted,  so 
that  another  may  be  selected. 

It  is  also  advisable  that  the  name  be  as  short  as 
possible. 

''If  the  name  of  the  proposed  company  is  that  of  an 
existing  partnership,  there  must  be  a  written  consent 
to  the  use  of  the  name,  signed  by  all  the  members  of 
the  partnership,  duly  verified,  and  accompanied  by  an 
affidavit  that  the  signatories  are  all  the  members  of  the 
partnership.  If  the  proposed  name  contains  the  names 
of  individuals  who  are  not  applicants  for  incorpora- 
tion, written  consents,  verified  by  affidavits  of  execu- 
tion, of  all  such  persons  should  be  filed."  (Depart- 
mental Regulations). 

''Extract  from  an  Order-in-Council  dated  March 
29,  1909.:— 

"The  use  of  the  term  'Imperial,'  or  other  title 
signifying  Royal  or  Government  support  or  patronage, 
such  as  'Crown,'  'King's,'  'Queen's,'  &c.,  shall  not  be 
allowed  unless  there  is  some  real  Imperial  or  Crown 
connection  which  gives  a  well-founded  claim  to  recog- 
nition, or  unless  it  can  be  shown  on  clear  evidence  that 
there  is  a  long  and  bona  fide  user,  and  the  name  is  so 
used  as  not  to  convey  any  suggestion  of  government 
support  or  patronage.  Such  user  must  be  shown  to  have 
commenced  prior  to  the  29th  March,  1909."  (Extract 
from  Departmental  Regulations). 

The  use  of  the  words  'Dominion'  or  'Canadian'  will 
also  be  refused  if  government  sni^port  or  patronage  is 
indicated. 

The  'name'  of  the  company  is  further  considered 
in  the  notes  to  s.  21. 

Objects.  (b)  The  purposes  for  which  incorporation  is  sought. 

Great  care  is  requisite  in  order  to  embody  with  all 
necessary  fulness  in  the  petition  for  incorporation  the 
objects  of  the  company.  This  is  still  the  proper  prac- 
tice, notwithstanding  the  doubt  that  has  recently  been 
cast  on  the  applicability  of  the  doctrine  of  ultra  vires 
to  Dominion  companies,  which  question  is  further  con- 
sidered below  in  the  notes  to  s.  29. 
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The  point  under  consideration  is  thus  treated  by  Sees.  7-10. 
Palmer  in  his  work  on  Company  Law  (1911)  at  page 
31:— 

'To  sum  up,  experience  shows  that  it  is  better  in 
stating  the  objects  to  be  explicit,  and  thus  to  preclude 
as  far  as  practicable  the  doubts  and  difficulties  which 
inevitably  arise  on  the  construction  of  a  very  concise 
statement  of  objects.  Hence  the  somewhat  elaborate 
statements  of  objects  now  so  commonly  found.  These 
clauses  may,  and  undoubtedly  do  in  some  cases,  err  by 
excess  of  detail;  but  over-elaboration  is  better  than 
over-conciseness.  Nothing  is  more  annoying  to  those 
who  have  to  manage  a  company  than  to  find  that  the 
powers  of  the  company  are  fettered  or  questioned,  and 
its  business  impeded  or  prejudiced  simply  because  the 
draftsman  of  the  memorandum  of  association  has 
framed  it  without  sufficient  foresight  or  judgment,  and 
has,  contrary  to  the  fact,  assumed  that  the  ordinary 
business  man  is  familiar  with  the  legal  and  somewhat 
conflicting  decisions  as  to  the  powers  which  may  be 
implied  by  a  concise  specification  of  objects.' 

*  The  objects  clause,  then,  must  be  drawn  in  clear  and 
well  considered  terms,  and  must  on  no  account  omit 
any  of  the  clauses  which  experience  has  shown  are  or 
may  be  required  for  the  working  of  the  business. ' 

The  first  step  to  be  taken  in  drafting  the  objects 
clauses  is  to  consider  the  provisions  of  the  Act  which 
specifically  conl'er  certain  powers  and  specifically  ex- 
clude others. 

Powers  expressly  given  by  the  statute  ought  not 
to  be  repeated  in  the  charter.  Powers  that  are  ex- 
pressly excluded  by  the  statute  cannot  in  any  way  be 
obtained.  As  to  the  powers  conferred  by  the  Act,  see 
the  notes  to  s.  29. 

Hence  both  tliese  classes  of  objects  or  powers  should 
be  omitted,  but  any  permissible  objects  which  are  not 
expressly  conferred  by  the  statute  and  which  are  or 
may  be  necessary  or  desirable  for  the  working  of  the 
undertaking  should  be  carefully  embodied  in  the  peti- 
tion or  memorandum. 

"Applications  for  the  incorporation  of  companies 
with  power  to  act  as  a  trustee,  or  of  a  loan  company, 
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Sees.  7-10.  aiv  m)t  outertaimnl  by  tlie  Department  since  tJie  enact- 
ment  of  the  Trust  Companies  Act,  4-5  Geo.  V.  c.  55,  and 
tlio  Loan  roinpaiiios  Act,  4-5  Geo.  V.  c.  40."  (Depart- 
mental Eegula  lions.) 

Useful  The  following  are  recommended  as  some  of  the  gen- 

inserSi'ii''^  eral  clauses  and  powers  which  experience  has  shown  it 

lOiart^r.        ig  dcsirable  to  insert  in  a  charter : 

1.  A  clause  authorizing  the  company  to  carry  on 
the  particular  business  which  it  is  proposed  to  carry 
on. 

2.  A  clause  empowering  the  company  to  acquire  any 
other  business  similar  to  its  own,  for  it  is  extremely 
difficult  to  imply  such  a  power:  Ernest  v.  Nicholls 
(1857)  6PI.  L.  C.  401. 

3.  A  clause  empowering  the  company  to  enter  into 
any  agreement  for  sharing  profits,  joint  adventure, 
reciprocal  concession,  or  other  arrangment  of  a  like 
nature  with  other  persons  or  companies  carrying  on 
any  similar  business ;  for  very  clear  powers  are  neces- 
sary to  justify  such  transactions:  Ex  parte  British 
Nation,  etc.,  Association  (1878)  8  C.  D.  679. 

4.  A  clause  empowering  the  company  to  take 
shares  and  securities  in  other  companies.  Here,  again, 
clear  powers  are  necessary:  Earned' s  Banking  Co. 
(1867)  L.  R.  3  Ch.  105;  Lands  Allotment  Go.  [1894]  1 
Ch.  616. 

5.  A  clause  empow^ering  the  company  to  promote 
other  companies  to  acquire  the  company's  undertak- 
ing or  for  any  purpose  calculated  to  benefit  the  com- 
pany. This  power,  though  often  required,  cannot  be 
implied:  Joint  Stock  Discount  Co.  v.  Broum  (1869)  L. 
R.  8  Eq.  381. 

6.  A  power  to  lend  money  and  guarantee  the  per- 
formance of  contracts  by  customers  and  others.  These 
loan  and  g-uarantee  transactions  are  constantly  called 
for  in  business,  and  yet  the  power  is  one  not  easily 
implied. 

7.  A  power  to  sell  and  dispose  of  the  undertaking 
of  the  company  for  shares,  debentures  or  securities  of 
any  other  company  having  objects  altogether,  or  in 
part,  similar  to  those  of  this  company.    In  the  absence 
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of  an  express  power  like  this,  a  company  cannot  sell  or  Sees.  7-10. 
dispose  of  its  whole  business:  Simpson  v.  Westminster  " 

Palace  Hotel  Co.  (1860),  8  H.  L.  C.  712;  but,  if  the 
power  is  inserted,  it  is  effective:  Cotton  v  Imperial, 
etc.  Co.  [1892]  3  Ch.  4:54.;  Neiv  Zealand,  etc.  Co.  v.  Pea- 
cock [1894]  1  Q.  B.  622. 

8.  A  power  to  apply  for  an  act  of  Parliament  for 
any  purpose  which  may  seem  expedient.  Without  such 
an  express  power  a  company  cannot  apply  its  funds  in 
promoting  a  bill  to  effect  any  modification  in  its  con- 
stitution: Munt  V,  Slireivshury,  etc.  Ry.  Co.  (1850)  13 
Beav.  1;  Simpson  v,  Dennison  (1852)  10  Hare  51; 
Vance  v.  East  Lancashire  Ry.  Co.  (1856)  3  K.  &  J.  50. 

9.  Power  to  pay  out  of  the  funds  of  the  company 
the  costs  of  organization  and  promotion. 

10.  A  power  upon  any  issue  of  shares  to  employ 
brokers  and  pay  commissions. 

11.  A  power  to  sell,  improve,  manage,  develop,  etc., 
all  or  any  part  of  the  property  and  rights  of  the  com- 
pany. 

12.  A  power  to  lend  money  to  customers,  etc. 

13.  A  power  to  apply  for  patents,  licenses,  conces- 
sions, and  the  like. 

14.  A  power  to  distribute  assets  in  specie. 

15.  A  power  to  amalgamate  with  any  other  com- 
pany whose  objects  are  similar. 

16.  A  power  to  carry  on  any  business  capable  of 
being  conveniently  carried  on  in  connection  witli  the 
company's  business. 

17.  A  power  to  draw,  make,  etc.,  promissory  notes 
and  other  negotiable  instruments. 

18.  A  power  to  enter  into  arrangements  with  any 
governments  or  authorities. 

19.  A  power  to  establish  associations,  institutions, 
etc.,  to  benefit  employees. 

20.  A  power  to  pui'cbase,  take  on  lease,  etc.,  any 
real  or  personal  property,  etc. 

21.  A  power  to  invest  moneys  of  the  company  not 
immediately  required. 

22.  A  powder  to  make  the  company's  product  known 
by  advertising,  etc. 
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Sees.  7-10.  -o.  A  power  to  do  any  oi'  the  things  enumerated  in 
the  objects  as  principals,  agents,  etc. 

24.  A  1)0 we r  to  do  all  things  incidental  to  the  objects 
enumerated. 

In  certain  jurisdictions  the  departmental  regula- 
tions and  principles  are  not  liberal  in  the  direction  of 
conferring  such  powers  on  proposed  companies  and  in 
some  the  rule  prevails  of  limiting  the  company  to  one 
single  principal  object  with  such  incidental  and  subsidi- 
ary powers  only  as  are  strictly  and  properly  essential 
to  the  fulfilment  of  that  one  principal  object. 

This  rule  is  believed  to  be  founded  on  the  policy  of 
preventing  supposed  frauds,  but  it  is  submitted  that 
where  any  real  impropriety  is  contemplated  this  policy 
is  powerless  to  prevent  it,  and  that  on  the  other  hand 
it  frequently  operates  to  hamper  legitimate  and  honest 
enterprise. 

Hffid  ..ffice.  (c)  The  place  within  Canada  which  is  to  be  the 

chief  place  of  business — 

The  Departmental  regulations  state  that  if  the 
operations  of  a  Company  are  to  be  carried  on  in  a 
township  or  district,  the  name  of  the  nearest  post 
office  should  be  given. 

Capital.  (d)   The  proposed  amount  of  its  capital  stock. — 

The  capital  referred  to  is  the  authorized  capital. 
Preference  shares — If  it  is  desired  that  the  pro- 
visions governing  the  issue  of  preference  shares 
should  not  be  capable  of  alteration  by  by-law,  or  if  it 
is  desired  to  make  preference  shares  redeemable  by 
the  company,  the  provisions  should  be  set  out  in  the 
petition  and  appear  in  the  letters  patent.  See  further 
tlie  note  on  preference  shares,  s.  47. 
siiare  war-  If  the  powcr  to  issuc  sliarc  warrants  is  desired,  it 

rante.  must  bc  askcd  for  in  the  application,  s.  68 A,  and  the 

practice  of  the  Department  is  to  require  the  reg-ula- 
tions  as  to  share  \var rants  to  be  set  out  in  the  applica- 
tion. 

Share*.  (e)   The  number  of  shares  and  the  amount  of  each 

share — 
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The  usual  par  value  of  shares  is  one  hundred  dol-  Sees.  7-10. 
lars,  but  it  may  be  fixed  as  low  as  five  dollars  or  one 
dollar. 

(f )  The  names  in  full  and  address  and  calling  of  Applicants, 
each  of  the  applicants,  specifying  such  of  them  as  are 

to  be  the  provisional  directors. 

The  names  must  be  given  in  full.  Initials  only 
will  not  suffice,  unless  the  initial  letter  *is  used  along 
as  part  of  the  name,  in  which  case  that  fact  should  be 
set  out  in  the  affidavit  of  the  witness  (Departmental 
Regulations.) 

As  the  provisional  directors  must  be  replaced  by 
an  equal  number  of  permanent  directors,  it  is  neces- 
sary to  determine  the  number  of  permanent  directors 
desired  to  avoid  the  necessity  of  passing  a  by  law  to 
increase  or  reduce  the  board.     See  ss.  72  ff. 

Section  72  has  been  amended  by  removing  the  for- 
mer restriction  of  the  maximum  number  of  directors  to 
fifteen.  Section  7  (f )  had  not  been  similarly  amended 
so  that  if  the  permanent  board  is  to  exceed  fifteen,  a  by- 
law to  increase  the  board  is  apparently  necessary. 

(g)  The  amount  of  stock  taken  by  each  applicant,  st.xk  tnkcn. 
the  amount,  if  any,  paid  in  upon  the  stock  of  each 
applicant,  and  the  manner  in  which  the  same  has  been 

paid,  and  is  held  for  the  company. 

It  is  usual  for  each  applicant  to  subscribe  for  one 
share,  and  that  no  payment  should  be  made  thereon 
before  incorporation. 

3.  Execution  of  Petition. 

''  The  petition  must  be  signed  by  each  of  the  appli-  Kxoontion  oi 

-.    .        .-I  r»  -i  A         petition. 

cants  m  ])erson,  and  m  the  presence  ot  a  witness.  An 
api)licant  should  not  be  a  witness.  If  it  is  impractic- 
able for  the  applicant  to  sign  in  person,  he  may  sign  by 
an  Attorney,  l)ut  Ibe  original  Power  of  Attorney,  or  a 
duly  authenticated  notarial  copy  thereof,  must  be 
produced.  Such  Power  of  Attorney  should  be  specific. 
Ap])li cations  made  under  general  Power  of  Attorney 
cannot  be  accepted.  Each  signature  should  be  verified 
by  an  affidavit,  or  statutory  declaration,  made  by  the 
witness  Hicroof  "  (Departmental  Regulations.) 
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Sees.  7-10.         'Die  I'onn  of  affidavit  is  attached  to  the  blank  peti- 
tions obtainable  from  the  Department. 

4.  Memorandum  of  AgTeement. 

Tlio  n]i]>lication  must  be  accompanied  by  a  memor- 
andum in  duplicate,  in  Form  B  in  the  schedule  to  the 
Act,  executed  under  seal  by  each  of  the  applicants. 

''  A  memorandum  of  agreement  made  up  of  two 
sheets  of  paper,  one  setting  out  the  undertaking  by 
itself  and  the  other  bearing  all  the  signatures  by 
themselves,  cannot  be  accepted.  There  should  be  at 
least  two  signatures  on  the  sheet  setting  out  the  under- 
taking. 

^'  If  the  application  asks  for  special  provisions  in 
the  Letters  Patent,  such,  for  instance,  as  an  issue  of 
preference  shares,  and  the  signatories  of  the  memor- 
andum of  agreement  are  more  numerous  than  of  the 
petition,  the  memorandum  of  agreement  should  con- 
tain the  special  provisions  asked  for  in  the  petition." 
(Departmental  Regulations). 

Proof  re-      5.  Proof  Required  in  Support  of  Application. 

Jupp^o^rt'of  "(^)  ^^^  affidavit  or  statutory  declaration  estab- 

appiication.  Hshing  the  sufficiency  of  the  petition  and  of  the  Mem- 
orandum of  Agreement  and  Stock  Book,  and  the  truth 
and  sufficiency  of  the  facts  therein  stated,  also  that  the 
proposed  name  of  the  Company  is  not  that  of  any  other 
known  incorporated  or  unincorporated  company . . . .  " 
stock  book.  "(b)  Affidavit  or  statutory  declaration  verifying 

the  signatures  to  the  Petition  and  Memorandum  of 
Agreement  and  Stock  Book. 

''  The  proof  required  with  reference  to  the  truth 
and  sufficiency  of  the  facts  stated  in  the  petition  and 
memorandum,  and  with  respect  to  the  proposed  cor- 
porate name,  may  be  made  by  an  affidavit  or  affirma- 
tion, or  statutory  declaration  of  any  of  the  petitioners 
or  their  Attorney  or  Agent,  who  should  be  a  resident 
of  the  Dominion  of  Canada."  (Departmental  Regula- 
tions.) 

6.  Fees. 
Fees.  The  proper  fee  according  to  the  tariff  should  be 

forwarded  with  the  petition.     The  tariff  of  fees  is  set 
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out  under  s.  24  at  p.  63.     The  Act  provides  that  no  Sees.  7-10. 

steps  shall  be  taken  by  the  Department  towards  the 

issue  of  any  letters  patent  until  after  all  fees  therefor 
are  duly  paid.  Fees  are  required  to  be  paid  in  cash 
or  by  an  accepted  cheque  made  payable  to  the  order 
of  the  Secretary  of  State,  and  should  be  transmitted 
to  him  by  registered  letter. 

Promoters. 

Another  point  to  be  considered  by  those  responsible  promoters. 
for  the  incorporation  of  a  company  is  the  liability  of 
the  promoters  and  the   rules   of   law   relating  to  the 
prospectus  of  the  company.    For  a  discussion  of  this 
question,  the  reader  is  referred  to  the  notes  to  s.  43. 

Liability  on  Shares. 

It  is  of  the  utmost  importance  to  see  that  shares  Liability  on 
issued  as  fully  paid  by  a  company,  and  accepted  as  the  '^^^^»- 
purchase  price  of  property  sold  to  the  company,  are 
really  fully  paid-up ;  in  other  words,  to  see  that  a  share- 
holder who  pays  for  his  shares  mth  property,  intend- 
ing that  his  shares  shall  thus  be  fully  paid,  does  not 
still  remain  under  liability  to  pay  a  further  sum  in  re- 
spect of  such  shares. 

Tlie  general  rule  is  that  shares  in  a  joint  stock  com- 
pany can  only  be  issued  in  the  first  instance  at  their  full 
value.  There  is  no  power  to  dispose  of  the  shares  of  a 
corporation  at  less  than  their  par  value.  This  is  neces- 
sary in  order  to  insure  that  the  nominal  capital  of  the 
company  shall  be  a  reality  and  not  a  sham.  Nothing 
but  payment,  and  payment  in  full,  can  put  an  end  to 
the  liability  of  the  shareholder,  but  though  the  shares 
must  be  paid  for,  and  paid  for  in  full,  there  is  no  gen- 
eral law  apart  from  statute  to  prevent  the  issue  of 
such  shai'os  credited  as  ])aid-up  in  consideration  of 
property  or  services  made  over  or  rendered  to  the  com- 
pany. This  is  the  law  as  settled  in  England;  see  the 
following  cases:  Rp.  Jiaqlmi  Hall  Co.  (1H7())  L.  R.  5 
Ch.  MG;PdVs  Case  (1870)  L.  R.  5  Ch.  1 1  ;  FJkington's 
Case  (1867)  L.  R.  2  Ch.  511 ;  PellatVs  Case  (1867)  L.  R. 
2  Ch.  527. 
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Sees.  7-10.  It  is  also  held  in  England  that  where  shares  are 
issued  as  paid-up  ni^on  the  footint>-  that  certain  specific 
property  shall  be  accepted  by  the  company  as  a  con- 
sideration for  such  issue,  the  Court  will  not,  whilst  the 
contract  stands,  inquire  into  the  value  of  the  considera- 
tion, even  at  the  instance  of  the  liquidator:  Pell's  Case 
(1870)  L.  R.  5  Ch.  11 ;  Re  Baglan  Hall  Co.  (1870)  L.  E. 
5  Ch.  346 ;  In  re  Wragg,  Limited  (1897)  1  Ch.  796. 

Organization. 
Orsraniza-  The  procedure  for  organizing  a  company  incorpor- 

ated under  the  Act  is  as  follows : 

1.  A  meeting  of  the  provisional  directors  is  called. 
These  are  usually  clerks  in  the  office  of  the  company's 
solicitor.  At  this  meeting  the  letters  patent  of  the  com- 
pany are  read ;  tlie  shares  subscribed  for  in  the  memor- 
andum of  agreement  are  allotted,  and  paid  in  full. 
Notices  are  directed  to  be  sent  for  a  shareholders' 
meeting  called  for  the  purpose  of  organizing  the  com- 
pany, electing  directors,  passing  general  by-laws,  in- 
cluding a  borrowing  by-law,  a  by-law  to  permit  the 
purchasing  of  shares  in  other  companies  and  to  trans- 
act such  other  business  as  may  be  desirable.  The 
meeting  then  adjourns. 

2.  The  meeting  of  shareholders  approves  the  pro- 
ceedings of  the  provisional  directors.  The  provisional 
directors  are  elected  permanent  directors,  the  election 
being  by  ballot.  The  convenient  course  is  to  re-elect 
the  provisional  directors.  It  must  be  remembered  that 
the  provisional  directors  must  be  replaced  by  the  same 
number  of  permanent  directors.  The  meeting  then  ad- 
journs until  after  the  meeting  of  the  permanent  direc- 
tors which  is  held  forthwith  to  pass  the  by-laws. 

3.  The  permanent  directors  meet,  pass  the  by-laws, 
elect  officers,  approve  the  form  of  share  certificate  and 
corporate  seal  and  then  adjourn. 

In  connection  with  the  borrowing  by-law  usually 
passed  at  this  meeting  it  should  be  observed  that  most 
of  the  Banks  require  a  by-law  in  the  special  form  ap- 
proved by  the  bank.  Accordingly  it  is  advisable  to 
ascertain  the  name  of  the  bank  with  which  the  company 
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proposes  to  conduct  its  banking  business.  Unless  the  Sees.  7-10. 
company  proposes  to  borrow  money  by  mortgage  or  an 
issue  of  bonds,  debenture  stock,  notes  or  similar  securi- 
ties, no  additional  borrowing  by-law  will  usually  be 
required;  and  in  cases  where  siich  borrowing  is  pro- 
posed it  may  either  be  authorized  by  a  general  by-law 
passed  pursuant  to  section  69  or  a  specific  by-law  au- 
thorizing the  security  in  question  may  be  passed. 

If  there  is  to  be  an  issue  of  preference  shares  a  by- 
law creating  the  issue  may  be  passed  at  this  stage. 

4.  The  adjourned  meeting  of  shareholders  re- 
assembles, ratifies  the  by-laws  and  adjourns. 

5.  The  permanent  directors  meet  and  resign  in  suc- 
cession in  favor  of  the  persons  who  are  to  act  as  the 
actual  and  continuing  directors  of  the  company.  Each 
director  as  he  resigns  transfers  the  share  of  stock  held 
by  him  to  his  successor  who  takes  his  place  on  the 
board.  The  usual  qualification  of  a  director  prescribed 
by  the  by-laws  is  the  holding  of  one  share  and  it  is 
accordingly  unnecessary  to  allot  further  shares  to  the 
incoming  directors.  If  the  by-laws  provide,  as  they 
should,  that  the  directors  may  appoint  officers  by  re- 
sohition,  the  new  board  appoints  officers  for  the  ensuing 
year.    The  meeting  then  adjourns. 

Various  other  matters  will  require  attention  at  sub- 
sequent meetings  of  the  directors.  A  prospectus  or  a 
statement  in  lieu  of  a  prospectus  will  have  to  be  pre- 
pared, signed  by  all  the  directors  and  filed  in  the  office 
of  the  Secretary  of  State,  s.  43. 

The  amendment  of  1917,  7-8  Geo.  V.  c.  23,  s.  7,  re-  Minimum 
quires  the  prospectus  to  state  the  minimum  subscrip- ^" '^"'^"'""' 
tion  on  which  the  directors  may  proceed  to  allotment; 
and  the  statement  in  lieu  of  prospectus  (where  no  pros- 
pectus is  issued)  to  state  ''the  minimum  subscription 
(if  any)  fixed  by  the  letters  patent,  sui)ph'mentary 
letters  patent  or  by-laws  on  whicli  the  company  may 
proceed  to  allotment"  (Form  F  as  amended  by  8-9  V. 
C.24). 

These  provisions  are  adapted  from  the  Imperial 
Companies  (Consolidation)  Act,  but  the  Dominion 
Act  does  not  contain  any  ])r()vision  similar  to  s.  85 
of  the  Imperial  Act  whicli   foi-l)ids  the  directors  in 
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Sees.  7-10.  tlio  case  of  the  first  allotment  of  any  share  capital 
offered  to  the  public  for  subscription,  or  where  there 
is  no  invitation  to  the  public  in  the  case  of  the  first 
allotment  of  share  capital  payable  in  cash,  from  mak- 
ing any  allotment,  until  the  amount  (if  any)  fixed  by 
the  memorandum  or  articles  and  named  in  the  pro- 
spectus (where  there  is  a  public  offer)  or  in  the  state- 
ment in  lieu  of  a  prospectus  (where  there  is  no  pub- 
lic offer)  as  the  mininmni  subscription  on  which  the 
directors  may  proceed  to  allotment ;  or  if  no  amount  is 
so  fixed  and  named,  then  the  whole  amount  offered  for 
subscription  or  payable  in  cash  has  been  subscribed 
and  the  amount  payable  on  application  (being  not 
less  than  five  per  cent.)  has  been  paid  to  and  received 
by  the  company.  Consequently  it  is  difficult  to  see 
the  object  of  the  present  provision  in  the  Dominion 
Act.  In  any  event  it  is  advisable  to  state  the  amount 
of  the  minimum  subscription  in  the  general  laws,  and 
not  in  the  letters  patent.  To  state  a  nominal  amount, 
viz.,  one  share,  is  not  unusual  and  is  a  compliance  with 
the  statutory  provision. 

Purchase  of  If  the  compauy  is  acquiring  property  from  a  vendor 
a  by-law  should  be  passed  authorizing  the  purchase  and 
a  contract  of  sale  and  purchase  considered  and  ap- 
proved. The  by-law  should  provide  for  its  submission 
to  the  shareholders  for  ratification,  the  execution  of  the 
contract  by  the  officers  and  the  payment  of  the  con- 
sideration and  allotment  of  shares  (where  such  form  a 
part  of  the  consideration)  on  confirmation  by  the  share- 
holders and  the  execution  and  delivery  of  the  convey- 
ances or  transfers  of  the  property  to  be  acquired.  If 
any  director  is  interested  in  the  sale  to  the  company  he 
must  make  full  disclosure  of  his  interest  and  refrain 
from  voting,  and  it  is  important  that  the  by-laws 
should  be  properly  framed  to  protect  a  director  con- 
tracting with  the  company  who  makes  disclosure  and 
does  not  vote.  This  point  is  further  considered  in  the 
notes  to  s.  80. 

If  the  company's  shares  or  securities  are  to  be  sold 
to  the  public  through  a  broker  or  underwriter  the 
execution  of  a  formal  contract  should  be  authorized. 
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Where  extensive  dealing  in  tlie  company 's  shares  is  Sees.  7-10. 
anticipated  a  registrar  and  transfer  agent  should  be  Transfer 
appointed.     For  the  requirements  of  registrars  and  -^sent. 
transfer  agents,  see  the  notes  to  s.  64. 

The  by-laws  should  provide  that  the  place  of  the  Head  office. 
principal  office  of  the  company  is  to  be  situate  in  a  de- 
signated city  or  town  and  at  such  place  therein  as  the 
directors  may  from  time  to  time  by  resolution  appoint. 
The  directors  should  pass  the  necessary  resolution  and 
cause  to  be  inserted  in  the  Canada  Gazette  the  notice 
required  by  s.  30. 

The  company  is  forbidden  to  commence  its  opera-  operations, 
tions  or  incur  any  liability  before  ten  per  centum  of  its 
authorized  capital  is  subscribed  and  paid  for,  s.  26. 

The  first  auditors  of  the  company  may  be  appointed  Auditor*. 
by  the  directors  and  their  remuneration  fixed,  or  the 
appointment  left  till  the  first  annual  meeting,  s.  94:A. 

In  addition  to  books  of  account  and  those  required  Book*. 
for  the  company's  business  dealings  the  following  are 
necessary : 

1.  A  share  certificate  book,  and  if  there  is  more 
than  one  class  of  shares  then  a  book  for  each  class. 

2.  A  minute  book  or  minute  books.  Minutes  of 
directors'  and  shareholders'  meetings  are  frequently 
kept  in  separate  books. 

3.  A  book  or  books  to  satisfy  the  requirements  of 
S.89. 

4.  The  registrar  of  transfers  required  by  s.  90. 

Tlie  books  in  3  and  4  above  are  open  to  the  inspec- 
tion of  shareholders,  creditors  and  their  personal 
representatives,  and  of  any  judgment  creditor  of  a 
shareholder,  and  accordingly  it  is  important  that  the 
information  tlierein  recjuired  to  be  set  out  be  kept  sepa- 
rate from  the  miuutc  l)()<)ks  wiiicli  ai'e  not  oi)en  to  sucli 
inspection. 

It  is  to  1)(!  noted  tliat  the  alpliabetical  arrangement 
of  the  names  of  present  and  past  shareholders  required 
by  sub-section  (b)  of  section  90  can  not  be  maintained 
unless  a  loose-leaf  book  is  used.  The  combined  "Stock 
Ledger  and  Register  of  Transfers"  in  common  use 
offends  against  the  above  provision. 
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Sees.  7-10.  Corporations  without  share  capital  (s.  7A) 


Corporations        J*revioiisly  to  the  enactment  of  section  7A  in  1917, 
Thare"*^         Corporations  of  the  cksses  designated  by  the  section 
capiui.         were  incorporated  by  private  Act.     This  is  no  longer 
necessary.    The  section  is  limited  to  associations  incor- 
porated : — 

(a)  to  carry  on  in  more  than  one  province  of  Can- 
ada 

(b)  without  pecuniary  gain 

(c)  objects  of  a  national,  patriotic,  religious,  phil- 
anthropic, charitable,  scientific,  artistic,  social,  profes- 
sional or  sporting  character,  or  the  like. 

Incorporation  is  obtained  by  filing  an  application 
and  memorandum  of  agreement  in  duplicate.  The 
memorandum  of  agreement  must  set  out  the  by-laws 
or  regulations  of  the  corporation  which  must  cover  the 
matters  set  out  in  sub-sections  (2)  (a)  to  (f ).  Such  of 
the  by-laws  or  regulations  as  the  applicants  desire  may 
be  embodied  in  the  letters  patent;  in  which  case  they 
can  only  be  repealed  or  amended  by  supplementary 
letters  patent.  If  not  so  embodied  anj^  variation  or 
amendment  of  the  by-laws  requires  the  approval  of  the 
Secretary  of  State. 

As  the  by-laws  of  a  corporation  governed  by  the 
section  (unlike  those  of  companies  incorporated  under 
s.  7)  are  either  incorporated  in  the  letters  patent  or  are 
on  file  in  the  Department  of  the  Secretary  of  State  they 
are  public  documents  and  any  person  dealing  with  such 
corporations  must  satisfy  himself  in  all  cases  that  the 
provisions  of  the  by-laws  have  been  complied  with; 
for  the  public  will  be  deemed  to  have  notice  of  the 
contents  of  such  by-laws.  Presumably  the  same  applies 
to  any  amendments  or  variations  of  the  original  by- 
laws, though  sub-section  (4)  of  section  7A  does  not 
expressly  provide  that  such  amendments  or  variations 
must  be  filed. 

See  Gold  v.  Maldaver  (1912),  4  0.  W.  N.  106. 

The  provisions  of  Part  I.  enumerated  in  sub-section 
(6)  do  not  apply  to  corporations  created  under  the 
section,  so  that  they  enjoy  amongst  others  the  follow- 
ing exemptions : 
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(1)  There  is  no  restriction   on  commencement  of  Sees.  7-10. 
business  (s.  26). 

(2)  The  word  ** Limited"  is  not  required  after  the 
name  of  the  corporation  (ss.  33,  114,  115). 

(3)  No  prospectus  or  statement  in  lieu  of  a  prospec- 
tus is  required  to  be  filed  (ss.  43-43D). 

(4)  Sections  dealing  with  auditors  do  not  apply, 
but  provision  for  audit  of  accounts  and  appointment  of 
auditors  must  be  made  in  the  by-laws  (s.  7A  (2)  (r/). 

The  tariff  of  fees  applicable  to  corporations  gov- 
erned by  s.  7A  is  given  under  s.  24. 

The  right  of  such  corporations  to  acquire  and  hold 
land  will  in  all  cases  be  subject  to  the  provisions  of  the 
provisional  Act  respecting  Mortmain  and  charitable 
uses. 

Shares  without  par  value  (s.  7B). 

The    Companies    Act    Amendment    Act    of    1917  issue  of 
adopted  with  slight  modifications  the  provisions  re- ^^.'.•J'^^^j^'^^^i' 
cently  introduced  in  some  of  the  states  of  the  American  or  par  value. 
Union  for  the  creation  of  shares  without  nominal  or 
par  value.    Such  provisions  appear  in  the  corporation 
laAvs  of  New  York,  Delaware,  Maryland  and  other 
states. 

Among  the  advantages  claimed  for  the  innovation 
are  that  shares  without  par  value  purport  to  be  what 
all  shares  really  are,  viz.,  participation  certificates. 

A  share  certificate  for  shares  of  no  nominal  or  i)ar 
value  must  have  on  its  face  the  number  of  shares  which 
it  represents  and  the  number  of  such  shares  which  the 
company  is  authorized  to  issue. 

It  is  not  clear  what,  if  any,  transfer  tax  is  payable 
on  the  transfer  of  such  sliaros  under  provincial  acts 
such  as  the  Ontario  Corporations  Tax  Act  which  im- 
poses a  transfer  tax  calculated  on  the  par  value  of  the 
shares  transferred.  This  diflicnlty  is  met  in  the  corres- 
ponding Delaware  Act  by  providing  that  for  the  pur- 
poses of  taxation  the  par  value  of  such  shares  shall  be 
deemed  to  be  one  hundred  dollars. 

It  is  further  claimed  that  the  above  provisions 
enables  shares  to  be  sold  at  their  actual  market  value 
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Sees.  7-10.  when  fresh  capital  is  needed,  when  conditions  are  such 
that  the  company's  shares  could  not  be  sold  at  par. 
The  issue  of  such  shares  facihtates  adjustment  of 
rights  in  the  case  of  reorganizations  or  amalgamations. 
Companies  to  which  the  section  applies  are  not  sub- 
ject to  section  26  of  the  Act. 

Presumably  companies  incorporated  under  s.  7 
may,  by  appropriate  proceedings  under  s.  34,  obtain 
authorization  to  issue  shares  without  par  value. 

The  section  does  not  appear  to  have  been  extensively 
madd  use  of  in  Canada  since  its  introduction ;  but  in  the 
United  States  on  the  other  hand  the  tendency  seems 
to  be  in  favor  of  taking  advantage  of  similar  provi- 
sions in  jurisdictions  where  they  are  in  force.  For  a 
further  discussion  of  such  shares,  see  the  article  by  V. 
Moraw^etz  in  (1912-3)  26  Harvard  Law  Review  at  p. 
729. 

Note  on  the  nature  and  characteristics  of  joint  stock 
companies  generally  and  on  certain  incidents  and 
advantages  of  incorporation. 

Nature  of  A  Company  is  a  legal  entity  in  contemplation  of  law 

ge™eSiy.  ^^^^  ^^^  ^^*  physically.  Its  existence  is  separate  and 
distinct  from  and  in  addition  to  that  of  the  persons 
who  at  any  one  time  constitute  all  the  members  of  the 
corporation.  This  is  a  characteristic  which  cannot  be 
too  strongly  emphasized,  and  the  distinction  between 
the  personality  of  the  corporate  body  and  that  of  its 
individual  members  whether  regarded  singly  or  in  the 
aggregate  must  necessarily  be  l)()rne  in  mind  when  con- 
sidering the  powers,  rights  and  liabilities  of  a  company. 
As  illustrating  this  distinction  it  may  be  noted  that 
a  shareholder's  interest  is  merely  a  right  to  a  share  of 
the  profits  of  the  comj^any  and  is  not  an  interest  in  the 
real  or  personal  property  of  the  company:  Bank  of 
Hindustan  v.  Allison  (1870)  L.  R.  6  C.  P.  54,  at  p.  73 ;  he 
has  individually  no  seisin  legal  or  equitable  in  the  pro- 
I)erty  of  the  company:  Acland  v.  Lewis  (1860)  30  L.  J. 
C.  P.  29,  but  the  title  is  in  the  corporate  body,  per 
Maule,  J.,  Baxter  v.  Broivn  (1845)  7  M.  &  G.  198,  at  p. 
210,  and  "an  incorporated  company's  assets  are  its 
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property  and  not  the  property  of  the  shareholders  for  Sees.  7-10. 
the  time  being,"  per  Lindley,  L.J.,  Re  Netuman  S  Co. 
(1895)  1  Ch.  674,  at  p.  685. 

A  member  of  a  company  may  contract  mth  a  com- 
pany as  if  he  were  a  stranger :  Dunston  v.  Imperial,  etc. 
(1832)  3  B.  &  Ad.  125,  p.  132;  per  Lindley,  L.J.,  in 
Farrar  v.  Farrars  (1888)  40  Ch.  D.  395,  at  p.  409;  a 
creditor  of  a  corporation  is  not  a  creditor  of  any  one  or 
more  of  the  sliareholders,  Ms  debtor  being  ' '  that  impal- 
pable thing  the  corporation,"  per  Jessel,  M.R.,  Flit- 
croft's  Case  (1882)  21  Ch.  D.  519,  at  p.  533,  and  in  no 
legal  sense  are  the  individual  shareholders  the  owners 
of  the  company's  property,  per  Denman,  C.J.,  Reg.  v. 
Arnaud  (1846)  9  Q.  B.  806,  at  p.  817. 

This  distinction  just  pointed  out  will  also  serve  to 
mark  the  difference  between  an  incorporated  company 
and  a  partnership.  In  some  respects  the  rights'  and 
liabilities  of  members  of  each  are  similar,  but  a  com- 
pany and  a  partnership  are  essentially  different  in 
their  nature.  A  partnership  cannot  be  said  to  have  a 
personality  distinct  from  that  of  its  members,  and  its 
powers,  if  limited  at  all,  are  only  limited  by  the  con- 
tract of  partnership  and,  viewed  from  the  standpoint  of 
strangers  dealing  with  the  partnership,  are  determined 
largely  upon  the  law  of  principal  and  agent. 

There  are  many  different  classes  into  which  cor-  classes  of 
porations  may  be  divided  according  as  their  nature,  tlons!'^'' 
purpose  or  manner  of  creation  is  regarded. 

One  classification  which  bears  directly  on  the  sub- 
ject in  hand  is  that  of  Common  Law  Corporations  and 
Statutory  Corporations.  The  difference  between  these 
two  classes  is  clearly  shown  by  Bowen,  L.J.,  in  the  case 
of  Baroness  Wenlock  v.  River  Dee  Co.  (1887)  86  Ch.  D. 
674,  note  at  p.  685.  lie  says  "At  common  law  a  cor- 
poration created  by  King's  charter  has  prima  facie 
.  .  .  tlio  power  to  do  with  its  property  all  such  acts 
as  an  ordinary  i)orson  can  do,  and  to  bind  itself  to  such 
contracts  as  an  ordinary  person  can  bind  himself  to." 
And  sec  Blackstone,  Vol.  1,  p.  415  (4th  ed.,  1770). 
"Wiien  you  come  to  corporations  created  by  statute, 
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Sees.  7-10.  tlio  question  seems  to  mv  entirely  different,  and  1  do 
not  think  it  is  quite  satisfactory  to  say  that  you  must 
take  the  statute  as  if  it  had  created  a  corporation  at 
common  law,  and  tlien  see  whether  it  took  away  any  of 
the  incidents  of  a  corporation  at  common  law."  .  .  . 
'*It  creates  a  statutory  corporation.  .  .  .  What 
you  have  to  do  is  to  find  out  what  this  statutory  crea- 
ture is  .  .  .  You  must  look  at  the  statute  only  ...  It  is 
made  up  of  persons  who  can  act  within  certain  limits, 
but  in  order  to  ascertain  what  are  the  limits,  we  must 
look  at  the  statute." 

It  was  formerly  considered  that  companies  incor- 
porated under  Part  I.  were  statutory  corporations,  but 
since  the  recent  decisions  referred  to  under  *  Powers' 
in  the  notes  to  section  29,  it  is  now  determined  that 
such  companies  are  not  statutory  companies,  and  that 
the  doctrine  ultra  vires  does  not  apply  to  them. 

A  further  illustration  of  the  nature  and  character- 
istics of  companies  is  derived  from  their  classification 
into  ,| 

I'lihiic  (a)  Public  Companies  fulfilling  some  public  function 

such  as  Municipal  Corporations. 
Quasi-public  (b)   Quasi-Public  Companies  established  primarily  for 
tlieir  own  emolument,  though  in  some  respects  the 
public  are  largely  interested  in  the  due  exercise  of 
their  rights  and  powers.     Examples  of  this  class 
are  railway,  canal,  road,  gas  and  waterworks  com- 
panies. 
Private.         (c)  Private  Companies  having  for  their  primary  objcct 
the  making  of  profit  for  their  members  in  the  pur- 
suit of  various  commercial  enterprises  in  which  the 
public  are  not  at  all  directly  interested.       It  is 
largely  to  this  class  of  companies  that  this  book 
relates. 
If    incorporated    by    special    Act    the    company's 
powers,  its  liabilities,  the  rights  of  its  shareholders 
are  determined  by  the  special  Act  of  incorporation: 
Attorney-General  v.  Great  Northern  Ry.  Co.   (1860) 
1  De  &  Sin.  154   and   by   certain   general   provisions 
applicable  to  all  such  companies  where  these  are  not 
inconsistent  with  the  provisions  of  the  Special  Act. 
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These  general  jDrovisions  which  govern  companies  in-  Sees.  7-10. 
corporated  by  Special  Act  of  Parliament  or  of  the 
Legislature  are  embodied  in  some  provinces  in  Separ- 
ate enactments  known  as  the  Companies  Clauses  Acts. 
In  the  other  provinces  the  usual  method  is  either  to 
insert  in  the  Special  Act  of  Incorporation  all  the  requi- 
site provisions  or  to  incorporate  by  reference  to  the 
Companies  Act  certain  of  its  provisions,  but  unless 
these  are  specially  so  incorporated  they  do  not  apply. 

Joint  stock  companies  as  distinguished  from  other 
corporations. 

Joint  stock  companies  are  associations  who  contri-  Advantages 
bute  to  a  common  fund  which  is  called  the  capital  of  the  stock  com- 
company.      This  is  divided  into  equal  portions  called  panics, 
stock  or  shares,  in  proportion  to  his  holding  of  which 
each  member  of  the  company  shares  in  the  profit  or  loss 
resulting  from  the  employment  of  the  capital  in  the 
enterprise  which  the  company  is  created  to  engage  in; 
a  holder  of  stock  or  shares  may  transfer  his  interest 
to  another  under  certain  prescribed  conditions  and  in 
a  specified  manner,  thereby  causing  himself  to  cease 
to  be,  and  his  transferee  to  become,  a  member  of  the 
company.     It  is  this  feature  of  the  division  of  the  j   Division 
capital  into  equal  shares  and  the  ownership  of  such  ^' ^^i*'^^- 
sliaros  boiTi<j:  liad  by  the  various  members  of  the  cor- 
poration that  gives  it  its  distinctive  name  of  ''  Joint 
Stock  Company." 

2.  Again,  a  general  characteristic  of  joint  stock  com-  2.  Limited 
panies  is  the  privilege  of  limited  liability  conferred  by  ''"biiif.r. 
sucli  inc(n-|)(n-;iti<)ii.  Tlic  ])rivilege  of  limited  liability 
affords  one  of  the  greatest  inducements  to  the  form- 
ation of  such  companies.  In  this  respect  companies  so 
incorporated  possess  a  great  advantage  over  individ- 
uals and  over  partnerships.  According  to  the  general 
law  a  ])orson  who  goes  into  business  either  on  his 
own  account  or  as  partner  in  a  firm  is  liable  for  all  the 
debts  incurred  by  the  business  to  the  full  extent  of  his 
means.  As  was  said  by  Lord  Justice  James  in  one 
case: 
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Sees.  7-10.  *'  As  between  the  partners  and  the  outside  world 
(whatever  may  be  their  private  arrangements  between 
themselves),  each  partner  is  the  unlimited  agent  of 
every  other  in  every  matter  connected  with  the  part- 
nership business  or  which  he  represents  as  partner- 
ship business,  and  not  being  in  its  nature  beyond 
the  scope  of  the  partnership.  A  partner  who  may  not 
have  a  farthing  of  capital  left  may  take  moneys  or 
assets  of  the  partnership  to  the  value  of  millions,  may 
biiid  the  partnershi])  by  contracts  to  any  amount,  and 
may  even,  as  has  been  shown  in  nianj^  painful  instances 
in  this  court,  involve  his  innocent  partners  in  unlimited 
amounts  for  frauds  which  ho  has  craftily  concealed 
from  them." 
Limited  As  distinguished  from  this  condition  of  affairs  the 

liability.  shareholders  in  a  joint  stock  company  with  limited 
liability  risk  only  the  amount  of  the  capital  for  which 
they  subscribe  and  are  not  liable  for  debts  of  the 
company  beyond  that  amount.  It  follows  from  this 
position  that  joint  stock  companies  afford  superior 
"  sleeping-partnership  "  facilities.  In  case  of  a  part- 
nership a  sleeping  partner  takes  no  part  in  the  man- 
agement and  is  not  ost(Misil)ly  a  ]iartner,  yet  he  incurs 
the  same  liability  as  the  ordinary  partner  and  his 
whole  fortune  is  liable  to  pay  the  debts  of  the  partner- 
ship. If,  however,  the  business  is  worked  as  an  incor- 
porated company,  the  sleeping  partner  can  have  as 
large  an  interest  as  he  likes  without  incurring  any 
liability  beyond  the  shares  for  which  he  subscribes, 
and  moreover,  there  is  no  need  for  his  name  to  appear 
in  the  list  of  shareholders  or  elsewhere  in  connection 
with  the  company.  His  shares  can  be  placed  in  the 
name  of  a  trustee  or  nominee  or  in  the  name  of  sev- 
eral. This  is  in  many  cases  a  matter  of  great  import- 
ance for  it  frequently  happens  that  prominent  busi- 
ness men,  while  willing  to  subscribe  to  an  undertaking, 
make  it  a  condition  that  their  name  shall  not  appear, 
a.  Borrowing  3.  Another  characteristic  incident  of  joint  stock 
fadiitie.s.  companies  is  the  superior  borrowing  facilities  which 
they  possess  by  the  issue  of  bonds,  debenture  stock 
or  other  securities. 
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4.  Other    advantages    possessed    by    these    com-  Sees.  7-10. 
parlies  consist  in  the  facilities  offered  by  corporate  4.  combina- 
existence   for  effecting-  combinations  and  amalgama-  'i^us. 
tions  either  by  way  of  co-operation,  reciprocal  conces- 
sions or  other  arrangements. 

5.  Further,  a  very  valuable  feature  in  the  forma-  5.  Power*  of 
tion  of  joint  stock  companies  is  that  persons  trading  as  directors. 

a  company  can  by  that  means  effectually  restrict  the 
powers  of  the  acting  partners,  that  is  of  the  directors. 
In  the  case  of  a  partnership  every  partner  is  the  un- 
limited agent  of  the  partnership  to  do  every  kind  of 
business  for  it  and  to  bind  it  by  every  sort  of  contract, 
but  the  directors  of  the  company  are  in  a  very  different 
position.  They  are  special  agents  and  have  only  such 
powers  as  are  given  to  them  by  the  by-laws  of  the 
company  and  by  the  Act  under  which  they  are  incor- 
porated. 

6.  Many  advantages  also  result  from  the  distinct  0.  Tranx- 
and  separate  existence  of  the  company  independent  of  S'shareg.''' 
the  shareholders  who  from  time  to  time  compose  it. 

The  death  of  a  shareholder  does  not  interfere  with  the 
continued  existence  of  the  company  as  it  does  in  the 
case  of  a  partnership  nor  does  the  bankruptcy  of  a 
shareholder  nor  his  lunacy.  In  the  case  of  a  partner- 
ship every  change  of  the  firm  necessitates  the  drawing 
of  new  conveyances,  which  of  course  becomes  unneces- 
sary wlioro  tlie  change  is  merely  a  transfer  of  shares 
in  the  company.  This  is  only  one  feature  illustrating 
the  facility  with  which  new  members  may  be  intro- 
duced and  others  who  desire  to  realize  upon  tlioir 
assets  may  retire  from  companies. 

7.  The  shares  and  stocks  in  such  a  company  also  7  simivs. 
afford  in  many  instances  an  asset  of  commercial  value 
whicl)  can  be  used  with  great  advantage  in  any  other 
enterprise  in  whieli  tlie  owTier  is  engaged. 

11.  'Die  lettfTs  patent  shall  rer-ito  snoh  of  the  established  Avonn.nts 
avcrmonts  in  the  application  and  memorandum  of  aijreement  ^^^  !"'  , 

roPito(| 
as  to  the  Secretary  of  State  seems  expedient.     2  E.  VII.,  c.  15, 

B.  8.  ' 
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12.  The  Secretary  of  State  may  give  to  tlie  company  a  cor- 
porate name,  different  from  that  proposed  by  the  applicants 
if  the  proposed  name  is  objectionable.     2  E.  VII.,  c.  15,  s.  9. 

See  the  notes  mider  section  21 . 

13.  Notice  of  the  granting  of  tlio  letters  patent  shall 
be  forthwith  given  by  the  Secretary  of  State  of  Canada 
by  one  insertion  in  the  Canada  Gazette,  in  the  form  C  in 
the  Schedule  to  this  Act;  and  thereupon,  from  the  date  of  the 
letters  patent,  the  persons  therein  named,  and  such  -persons  as 
have  become  subscribers  to  the  memorandum  of  agreement  or 
who  thereafter  become  shareholders  in  the  company,  and  their 
successors,  shall  be  a  body  corporate  and  politic,  by  the  name 
mentioned  in  the  letters  patent.     7-8  Geo.  V.  c.  25,  s.  5. 

As  to  shareholders,  see  the  note  to  ss.  38  ff. 

As  to  Existing  Companies. 

14.  Any  company  heretofore  incorporated  for  any  purpose 
or  object  for  which  letters  patent  may  be  issued  under  this  Part, 
whether  under  a  special  or  a  general  Act,  and  now  being  a  sub- 
sisting and  valid  corporation,  may  apply  for  letters  patent  to 
carry  on  its  business  under  this  Part,  and  the  Secretary  of 
State,  with  the  approval  of  the  Governor  in  Council,  may  direct 
the  issue  of  letters  patent  incorporating  the  shareholders  of  the 
said  company  as  a  company  under  this  Part. 

2.  Upon  the  issuing  of  such  letters  patent  all  the  rights, 
property  and  obligations  of  the  former  company  shall  be  and 
become  transferred  to  the  new  company,  and  all  proceedings 
may  be  continued  or  commenced  by  or  against  the  new  com- 
pany that  might  have  been  continued  or  commenced  by  or 
against  the  old  company. 

3.  It  shall  not  be  necessary  in  any  such  letters  patent  to  set 
out  the  names  of  the  shareholders, 

4.  After  the  issue  of  such  letters  patent  the  company  shall  be 
governed  in  all  respects  by  the  provisions  of  this  Part,  except 
that  the  liability  of  the  shareholders  to  creditors  of  the  old 
company  shall  remain  as  at  the  time  of  the  issue  of  the  letters 
patent.     2  E.  VII.,  c.  15,  s.  11. 

15.  If  a  subsisting  company  applies  for  the  issue  of  letters 
patent  under  this  Part,  the  Secretary  of  State  may,  by  the 
letters  patent,  extend  the  powers  of  the  company  to  such  other 
objects  for  which  letters  patent  may  be  issued  under  this  Part 
as  the  applicant  desires,  and  as  the  Seci'etary  of  State  thinks 
fit  to  include  in  the  letters  patent.     2  E.  VII.,  c.  15,  s.  12. 

16.  The  Secretary  of  State  may  in  any  letters  patent  issued 
under  this  Part  to  any  subsisting  company  name  the  first 
directors  of  the  new  company,  and  the  letters  patent  may  be 
issued  to  the  new  company  by  the  name  of  the  old  company  or 
by  another  name.     2  E.  VII.,  c.  15,  s.  12. 
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17.  Any  company  incorporated  under  any  general  or  special    Sect.  17. 
Act  of  any  of  the  provinces  of  Canada,  arid  any  company  duly 


incorporated  under  the  laws  of  the  United  Kingdom  or  of  any  f^Qipanfes 
foreign  country  for  any  of  the  purposes  or  objects  for  which  incorporatwl 
letters  patent  may  be  issued  under  this  Part,  and  being  at  the  J^-^'  '^^^  '"^-^ 
time  of  the  application  a  subsisting  and  valid  corporation,  may  atod  mulor 
apply  for  letters  patent  under  this  Part,  and  the  Secretary  of  ^^'^^  P;'i-t. 
State,  upon  receiving  satisfactory  evidence  that  the  Act  of  in- 
corporation or  charter  of  the  company  so  applying  is  valid  and 
subsisting  and  that  no  public  or  private  interest  will  be  pre- 
judiced, may  issue  letters  patent  incorporating  the  shareholders 
of  the  company  so  applying  as  a  company  under  this  Part, 
limiting,   if   necessary,   the  powers   of   the   company   to   such 
purposes  or  objects  as  might  have  been  granted  had  the  share- 
holders applied  in  the  first  instance  to  the  Secretary  of  State 
for  letters  patent  under  this  Part,  and  thereupon  all  the  rights, 
property  and  obligations  of  the  former  company  shall  be  and 
become  transferred  to  the  new  company,  and  all  proceedings 
may  be  continued  or  commenced  by  or  against  the  new  company  eo'iitimied^'^ 
that  might  have  been  continued  or  commenced  by  or  against 
the  old  company. 

2.  It  shall  not  be  necessary  in  any  such  letters  patent  to  set  Nnine  of 
out  the  names  of  the  shareholders.  shareholders. 

3.  After  the  issue  of  such  letters  patent  the  company  shall  be  Effect  Mf 
governed  in  all  respects  by  the  provisions  of  this  Part,  except  letters 
that  the  liability  of  the  shareholders  to  creditors  of  the  old  com- 

panv  shall  remain  as  at  the  time  of  the  issue  of  the  letters  patent. 
2  E.  VII.,  c.  15,  s.  13. 

18.  Every    company    desirous    of    obtaining    letters    patent  I'l-oceodings 
under  the  last  preceding  section  shall  first  file  in  the  office  of  '"or  incor- 
the  Secretary  of  State  of  Canada  a  certified  copy  of  the  charter  jl^a"te*,!"i  *^' 
or  Act  incorporating  the  company,- and  shall  also  designate  the  oomp,ini(>i«. 
place  in  Canada  where  its  principal  office  will  be  situated  and 

the  name  of  the  agent  or  manager  in  Canada  authorized  to  re- 
present the  company  and  to  accept  process  in  all  suits  and  pro- 
ceedings against  the  company  for  any  liabilities  incurred  by  the 
company  therein,     2  E.  VII.,  c.  15,  s.  13. 

19.  Every  such  company  to  which  such  letters  patent  have  Return  to 
been  granted,  when  so  required,  shall  make  a  return  to  the  Minister. 
Secretary  of  State  of  the  names  of  its  shareholders,  the  amount 

of  its  paid-up  capital  and  the  value  of  its  real  and  personal 
estate  bolfl  in  Canada,  and,  in  default  of  making  the  said  return 
within  three  months,  the  letters  patent  may  be  cancelled.  5i 
E.  VII.,  c.  15,  s.  13. 

20.  Notice  of  the  issue  of  such  letters  patent  shall  be  pub-  rubUcntion 
lished  in  the  Canada  Gazelle.     2  E.  VII.,  c.  15,  s.  13.  "^  ""^''■«- 
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Sees.  14-20.  The  above  sections  provide  macliinery  whereby  ex- 
istiiig  companies  may  be  brought  under  the  provisions 
of  tliis  act.  As  regards  companies  incorporated  under 
provincial  charters  it  is  to  be  noted  that  section  17 
does  not  purport  to  authorize  the  Secretary  of  State  to 
grant  rights  and  powers  to  existing  companies  which 
enlarge  their  existence  and  capacity,  which  would  be 
ultra  vires,  Bonanza  Creek  Gold  Mining  Co.  v.  The 
King  (1916)  1  A.  C.  506;  Atts.-Gen.  for  Ontario,  Sc.  v. 
Att.-Gcn.  for  Canada  (1916)  1  A.  C.  598.  What  appar- 
ently is  contemplated  is  the  incorporation  of  a  new 
company  under  a  Dominion  charter,  to  which  new  com- 
pany are  transferred  the  rights  and  obligations  of  the 
old  company.  For  an  example  of  a  provincial  company 
brought  under  the  jurisdiction  of  the  Dominion,  see 
Novell  V.  Canada  Southern  By.  (1883-4)  9  A.  R.  310.  In 
practice  these  sections  are  never  made  use  of.  If  it  is 
desired  to  turn  a  provincial  company  into  a  Dominion 
company  the  most  convenient  method  is  to  incorporate 
a  new  Dominion  company  to  which  the  assets  of  the 
provincial  company  may  be  sold.  The  provincial  com- 
pany is  then  wound  up  and  its  shareholders  receive 
shares  in  the  new  company.  Where  a  foreign  comiianj^, 
e.g.,  an  American  company  desires  to  carry  on  its 
operations  throughout  the  Dominion  of  Canada  under 
a  Dominion  charter  the  practice  is  to  have  a  subsidiary 
companj^  with  a  small  capitalization  incorporated 
under  the  Dominion  Act,  which  has  for  its  officers  and 
directors  nominees  of  the  parent  company,  the  corpor- 
ate existence  of  which  is  not  affected. 

Where  a  provincial  company  was  re-incorporated 
under  a  private  Act  of  the  Dominion  Parliament  it  was 
held  on  the  construction  of  the  Act  that  the  sharehold- 
ers of  the  old  company  did  not  become  shareholders  of 
the  new  company  in  the  aljsence  of  allotment  to  them  of 
shares  in  the  latter :  Be  Dominion  Trust  Co.  and  Allen 
(1917)  37  D.  L.  R.  251. 

Change  of  Name. 

.Minister  21.  If  it  is  made  to  appear  to  the  satisfaction  of  the  Secre- 

may  change  tary  of  State  that  the  name  of  a  company,  given  by  original  or 
supplemen-  supplementary  letters  patent  issued  under  this  Part,  is  the  «ame 
tary  letters,  as  the  name  af  an  existing  incorporated  or  unincorporated  com- 
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pany,  or  so  similar  thereto  as  to  be  liable  to  be  confounded    Sect.  21. 

therewith,  the  Secretary  of  State  may  direct  the  issue  of  supple- 

mentary  letters  patent,  reciting  the  former  letters  and  changing 
the  name  of  the  company  to  some  other  name  which  shall  be 
set  forth  in  the  supplementary  letters  patent.  2  E.  VII.,  c.  15, 
8.  14. 

22,  When  a  company  is  desirous  of  adopting  another  name.  Company 
the   Secretary  of  State,  upon  being  satisfied  that  the  change  "'^y  obtain 
desired  is  not  for  any  improper  purpose,  may  direct  the  issue  of  ^ame^  " 
supplementary  letters  patent,  reciting  the  former  letters  patent 

and  changing  the  name  of  the  company  to  some  other  name, 
which  shall  be  set  forth  in  the  supplementary  letters  latent. 
2  E.  VII.,  c.  15,  s.  15. 

23.  No  alteration  of  name  under  the  two  sections  last  pre-  Chanse   noi 
ceding  shall  affect  the  rights  or  obligations  of  the  company;  and  *;?  ,''^'^^^^, 
all  proceedings  may  be  continued  or  commenced  by  or  against  obiisiations. 
the  company  under  its  new  name  that  might  have  been  continued 

or  commenced  by  or  against  the  company  under  its  former 
name.     2  E.  VII.,  c.  15,  s.  16. 

The  name  of  the  company  is  also  referred  to  in  the 
following  sections  of  the  Act : — 

7  (1)  (a)  (Application  to  set  out  proposed  name 
which  must  be  unobjectionable) ;  s.  12  (The  Minister 
may  give  a  name  different  from  that  proposed  if 
objectionable)  ;  s.  16  (where  existing  company  is  re- 
incorporated name  of  old  company  or  a  new  name  may 
be  given);  s.  33  (name  followed  by  word  "limited" 
must  be  used  in  certain  cases  and  affixed  outside  of 
chief  office) ;  s.  100  (mention  of  name  in  legal  proceed- 
ings sufficient  without  setting  fortli  mode  of  incoi'poi-a-  ■ 
tion) ;  s.  114  (penalty  for  neglect  to  keep  printed  or 
affixed  name  of  company  and  word  "limited")  ;  s.  115 
(penalty  for  failure  to  keep  name  of  company  followed 
by  word  "limited"  on  seal,  notice,  bill  or  note,  bill  of 
parcels,  invoice  or  receipt). 

I'lie  name  of  a  company  must  be  free  from  objec- to  be  free 
tion  and  tlie  petition  for  incorporation  should  state  *{,^JJ.tj^,„ 
that  tlie  proposed  name  is  not  thai  of  any  other  exist- 
ing company  or  partnership.  Tiie  consent  of  the 
Minister  to  the  adoption  of  the  name  selected  may  also 
be  witliludd  on  the  ground  that  the  words  "Royal," 
"Imperial,"  "Empire,"  etc.,  are  included,  if  the  effect 
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Sees.  21-23.  oi'  such  inclusion  is  to  indicate  that  the  company  is 
connected  with  the  Government.  This  point  is  covered 
by  dispatches  from  the  Colonial  Office  dated  8th  De- 
cember, 1899,  27tliMay,  1908,  and  19th  February,  1909. 
Likewise  the  addition  of  "Canadian"  and  "Dominion" 
would  be  objectionable  on  the  same  grounds. 

It  is  sufficiently  clear  from  what  has  been  said  above 
that  it  is  highly  desirable  to  make  enquiry  at  the  office 
of  the  Secretary  of  State  whether  the  proposed  name 
will  be  allowed,  and  it  will  be  found  to  be  a  convenient 
practice  to  do  this  before  the  documents  leading  to  in- 
corporation are  executed.  If  the  Secretary  of  State 
finds  the  proposed  name  objectionable  Section  12  of  the 
Act  authorizes  him  to  give  the  company  a  different 
name  from  the  one  asked  for. 

There  is  nothing  to  prevent  an  existing  company 
from  opposing  before  the  Secretary  of  State  the  incor- 
poration of  a  new  company  with  an  objectionable  name 
before  the  letters  patent  are  issued.  This  was  done  in 
the  case  of  the  application  for  the  incorporation  of  a 
company  with  the  name  "Linde  Canadian  Refrigera- 
■tion  Company,  Limited."  The  name  was  objected 
to  on  the  ground  of  similarity  with  the  name  "The 
Linde  British  Refrigeration  Company,  Limited."  The 
objection  was  not  upheld,  the  name  not  being  deemed 
sufficiently  similar  to  deceive.  After  incorporation  the 
company 's  name  may  be  changed : 

Change  (a)  By  the  Secretary  of  State. 

incorpor*-   '        (b)  At  tlic  iustancc  of  the  company. 

(c)  At  the  instance  of  persons  prejudicially  af- 
fected. 

The  incorporation  of  a  company  with  a  certain 
name  does  not  of  itself  entitle  the  company  to  use  that 
name  if  objection  is  subsequently  made.  Section  21  of 
the  Act  provides  machinery  by  which  after  incorpora- 
tion objection  can  be  made  to  the  corporate  name  be- 
fore the  Secretary  of  State  on  the  ground  of  its  being 
so  similar  to  that  of  some  existing  incorporated  or  un- 
incorporated company  as  to  lead  to  confusion. 

For  the  meaning  of  the  term  "unincorporated  com- 
pany" see  In  Re  Russell  Literary  and  Scientific  Asso- 
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elation;  Figgins  v.  BagJiino   (1898)   2  Cli.  72;  hi  7/e  Sees.  21-23. 

Jones;  Clegg  v.  EUison  (1898)  2  Ch.  83.  - 

The  topic  may  conveniently  be  discussed  under  the 
following  headings : — 

(1)  By  whom  objection  may  be  made. 

(2)  What  companies  are  subject  to  this  section. 

(3)  Forum  and  procedure. 

(4)  The  grounds  on  which  objection  will  be  sus- 
tained. 

Dealing  with  these  in  order,  as  to  (1)  the  objection  who  may 
must  be  made  on  behalf  of  an  existing  incorporated  or  ob.ieot. 
unincorporated  company.  An  individual,  and  doubt- 
less a  partnership,  or  a  group  of  individuals  not 
falling  within  the  definitions  of  an  unincorporated  com- 
pany have  no  locus  standi  under  this  section  whatever 
their  rights  may  be  at  common  law,  cf.  Canadian  Na- 
tional Investors,  Limited  v.  Canadian  National  Estates 
(1911-12)  1  W.  W.  R.  87.  The  company  seeking  to 
protect  its  right  to  its  name  need  not  be  a"  Dominion 
company.  It  has  been  held  in  England  that  a  foreign 
trader  who  has  no  local  agency  but  whose  goods  are 
marketed  in  England  is  entitled  to  restrain  a  piracy  of 
his  trade  name :  Panhard  et  Levassor  v.  Panhard 
Levassor  Motor  Co.,  Limited  (1901)  2  Ch.  513. 

(2)  The  Act  applies  only  to  companies  incorpor-  Appiic«ti«»( 
ated  under  it  and  the  provisions  of  Section  21  cannot  °''  seHio*. 
be  relied  on  where  the  company  whose  name  is  objected 

to  is  not  a  Dominion  company.  The  objection  to  simi- 
larity of  names  do(!S  not  apply  where  a  company  is 
about  to  be  wound  up  and  the  new  company  shows  that 
the  company  whose  name  is  to  be  used  consents  to  such 
use. 

(3)  The  forum  provided  by  this  section  is  the  Secre-  Forum  aid 
tary  of  State.    No  special  procedure  is  indicated  and  in  i^''^^^*"'"''- 
practice  complaint  is  usually  nuide  by  letters  to  the  De- 
partment at  Ottawa,  which  comnumicates  the  objection 

to  the  delinquent  company.  IF  the  facts  are  clear  and 
no  answer  is  made  to  the  objection  the  Secretary  of 
State  acts  thereon  without  further  formality.  If  the 
facts  are  disputed  an  opportunity  is  given  for  a  hear- 
ing before  the  Minister.  The  question  so  determined 
by  him  would  doubtless  be  res  judicata  as  between  the 
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Sees.  21-23.  iiartk's,  hut  probably  not  as  to  others.  The  opinion 
ol'  the  registrar  as  to  similarity  is  not  conclusive  on  the 
Court  under  the  Investment  and  Loan  Societies  Act, 
Statutes  of  British  Columbia,  1898,  c.  7,  s.  2,  B.  C.  Per- 
manent V.  Wooton  (1899)  6  B.  C.  R.  382. 

The  question  arises  whether  an  objection  to  the 
name  of  a  Dominion  company  is  a  matter  for  the  Secre- 
tary of  State  alone  to  deal  with  so  that  the  jurisdiction 
of  the  courts  is  excluded,  on  the  principle  that  letters 
patent  having-  been  granted  by  the  Crown  conferring 
a  particular  name  on  a  company  such  name  is  an  irre- 
vocable franchise,  the  enjoyment  of  which  is  not  open 
to  question  in  the  courts :  Travellers  v.  Travellers 
(1911)  20  Que.  K.  B.  437.  In  England  the  procedure  is 
to  apply  to  the  Court  for  an  injunction  and  in  practice 
this  is  the  course  pursued  in  Canada.  See  Canadian 
National  Investors,  Limited  v.  Canadian  National 
Estates  (1911-12)  1  W.  W.  R.  87,  where  the  registrar 
had  permitted  the  registration  of  a  company  with  a 
name  so  similar  to  that  of  a  company  previously  incor- 
porated as  to  be  calculated  to  deceive,  and  the  company 
subsequently  incorporated  was  restrained  from  carry- 
ing on  such  business.  As  the  provisions  of  the  British 
Columbia  Companies  Act  (1910)  c.  7,s.l8(l)  (2)  under 
which  the  above  case  was  decided  were  somewhat  dif- 
ferent from  those  of  this  section,  the  case  does  not  dis- 
pose of  the  question.  See  also  John  Palmer  Co.  v. 
Paluier-McLellan  Shoe-Pack  Co.  (1917)  37  D.  L.  R. 
201,228. 
<jiounf]8  of  (4)  The  grounds  on  which  an  objection  will  be  sus- 
"  ■''^  "'°'  tained  are  clearly  defined  in  the  numerous  English 
cases  on  the  subject. 

Doubtless  the  Minister  in  dealing  with  any  specific 
case  would  be  guided  by  these  principles  and  they  are 
of  course  applicable  where  a  remedy  is  sought  in  the 
Courts.  The  Secretary  of  State  has  held  that  the 
names  ''Linde  Canadian  Refrigeration  Company, 
Limited,"  and  ''Linde  British  Refrigeration  Com- 
pany, Limited"  were  not  so  similar  as  to  deceive.  On 
the  other  hand  where  a  company  called  ''British  Cana- 
dian Canners,  Limited,"  was  using  in  its  trade  mark 
''Canadian  Canners,"  the  Secretary  of  State  granted 
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the  application  of  the  Dominion  Canners,  Limited,  for  Sees.  21-23. 

the  changing  of  the  name  of  the  former  company.    In 

doing  so  the  Minister  relied  on  English  cases  cited  in 
the  argTiment. 

The  principle  on  which  the  courts  will  act  to  re- 
strain the  use  of  a  name  is  the  same  as  that  which  pro- 
tects persons  in  the  use  of  trade  marks,  i.e.,  one  trader 
is  not  permitted  to  represent  his  undertaking  or  his 
goods  to  be  the  undertaking  or  goods  of  his  competitor : 
Boston  Rubber  Co.  v.  Boston  Rubber  Co.  of  Montreal 
(1902)  32  S.  C.  R.  315 ;  Sovereen  Mill,  Sc,  Co.  v.  Simeon 
Mill,  do.,  Co.  (1904)  3  0.  W.  R.  681.  Fraud  need  not  be 
shown :  North  Cheshire  and  Manchester  Breivery  Co.  v. 
Manchester  Breivery  Co.  (1899)  A.  C.  83.  Similarity  of 
business  as  well  as  similarity  of  name  and  the  fact  that 
both  businesses  are  carried  on  in  the  same  locality  is  an 
important  feature.  Merchant  Banking  Company  of 
London  v.  The  Merchants  Joint  Stock  Bank  (1878)  9 
Ch.  D.  560. 

In  addition  to  similarity  of  name  there  must  be 
likelihood  of  confusion,  and  it  is  usually  necessary  to 
show  that  such  confusion  has  arisen  to  the  damage  of 
the  plaintiff  company.  See  Laing  Packing  and  Provi- 
sions Co.  V.  Laing  (1904)  Q.  R.  25  S.  C.  344,  followed  in 
Lamontagne  v.  Giiard  (1911),  Q.  R.  39  S.  C.  179. 

See  also  General  Reversionary  Investment  v.  Gen- 
eral Reversionary  Co.  (1898)  1  Megone  65.  In  Canada 
Permanent  v.  British  Columbia  Permanent  (1899)  6 
B.  C.  R.  377  ''British  Columbia  Loan  and  Savings  Co." 
was  held  not  to  be  so  similar  to  "Canada  Permanent 
Loan  and  Savings  Co."  as  to  be  calculated  to  deceive 
the  public. 

In  some  cases  the  right  to  use  an  existing  trade  nnnie 
may  be  acquired,  as  for  example  wiiere  tlie  good  will  of 
an  existing  business  is  purchased :  Canada  Paint  v. 
William  Johnson  (0  Sons  (1893)  Q.  R.  4  S.  0.  253.  See 
Montreal  Lilhographing  Co.  v.  Sabiston  (1899)  A.  C. 
610,  at  p.  613,  also  Kingston  Miller  v.  Thomas  Kingston 
d  Co.  (1912)  1  Ch.  575,  at  p.  581,  and  Rose  v.  McLean 
Publishing  Co.  (1897)  24  A.  R.  240;  Boston  Rubber 
Shoe  Co.  v.  Boston  Rubber  Co.  of  Montreal  (1902)  32 
S.  C.  R.  315;  /,'r  Kl  king  I  on  d'-  Co.  (19()S)  1  1  C'an.  Kx.  Ct. 
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Sees.  21-23.  Rep.  2^3;  Standard  Ideal  v.  Standard  Mfg.  Co.  (1911) 
A.  C.  78. 

Whore  a  particular  name  lias  been  given  to  a  Do- 
minion company,  an  interim  injunction  was  granted  to 
restrain  a  provincial  company  subsequently  incorpor- 
ated from  operating  under  the  same  name  :  Se^ni  Ready 
V.  Semi  Ready  (1910)  15  B.  C.  R.  301. 

In  Travellers  v.  Travellers  (1911)  20  K.  B.  Que. 
437,  the  plaintiff  company,  an  American  corpora- 
tion, brought  an  action  to  restrain  the  defendant 
from  continuing  to  use  the  name  under  which  it 
had  been  incorporated  on  the  ground  that  it  was 
calculated  to  deceive  and  did  in  fact  deceive  the 
public.  The  defendant  company  had  been  incor- 
porated by  special  act  of  the  Dominion  Parliament. 
It  was  held  that  as  the  Dominion  Parliament  had 
conferred  the  name  upon  the  company  it  was  not 
open  to  the  courts  to  interfere  with  the  use  of  such 
name  as  such  interference  Avould  amount  to  a  denial  of 
the  right  of  the  Dominion  company  to  existence  and  the 
exercise  of  the  rights  and  powers  conferred  on  it  by 
Parliament.  Lavergne,  J.,  delivering  the  judgment  of 
the  Court,  pointed  out  at  p.  441  that  the  case  was  one  of 
a  company  incorporated  by  Act  of  Parliament,  not  by 
letters  patent.  Qucere,  whether  the  same  rules  would 
apply  in  the  latter  case,  and  see  the  dissenting  judg- 
ment of  Cross,  J.  The  use  of  the  name  given  to  a  com- 
pany by  the  letters  patent  will  not  be  restrained  be- 
cause it  resembles  in  part  the  name  of  another  com- 
pany whose  incor-poration  is  earlier  in  date:  John 
Palmer  Co.  v.  Palmer  McLellan  Shoe  Pack  Co.  (1917) 
37  D.  L.  R.  201. 

See  further  on  the  question  of  the  right  to  exclu- 
sive use  of  the  corporate  name  the  following  cases: 
Croft  v.  Day  (1845)  7  Beav.  84;  Ilendriks  v.  Montagu 
(1881)  17  Ch.  D.  638;  Colonial  Life  v.  Home  and  Colo- 
nial (1864)  33  Beav.  548;  Tussaud  v.  Tussaud  (1890) 
44  Ch.  D.  678;  Saunders  v.  Sun  Life  [1894]  1  Ch.  537; 
North  Cheshire  v.  Manchester  [1899]  A.  C.  83. 

Fees  and  Forms. 

Tariff  by  24.  The  Governor  in  Council  may  establish,  alter  and  rei^u- 

'lovernor  in  j  ?  o 

Coiinoii.         I'lto  the  tariff  of  fees  to  be  paid  on  application  for  any  letters 
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patent  or  supplementary  letters  patent  under  this  Part,  on  filing    Sect.  24. 

any   document,   on   any   certificate   issued   under   this   Act,   on 

making  any  return  under  this  Act  and  on  the  making  of  any 
search  of  the  files  of  the  Department  of  the  Secretary  of  State 
•f  Canada  respecting  a  company.  The  amount  of  any  fee 
may  be  varied  according  to  the  nature  of  the  company, 
the  amount  of  the  capital  stock,  or  other  particulars,  as  the 
Governor  in  Council  deems  fit.     7-8  Geo.  V.  c.  25,  s.  6. 

2.  No  steps  shall  be  taken  in  the  Department  of  the  Secre-  :\iust  be 
tary  of  State  towards  the  issue  of  any  letters  patent  or  supple-  }pf4-s^'"^''"' 
mentary  letters  patent  under  this  Part,  until  after  all  fees  there-  issued, 
for  are  duly  paid.     2  E.  VII.,  c.  15,  ss.  13  and  17. 

The  following  tariff  of  fees,  under  the  provisions  of 
Section  24  of  the  Companies  Act,  as  amended  by  Sec- 
tion 6  of  the  Companies  Act  Amendment  Act,  1917,  has 
been  established  ])y  Order-in-Council,  P.C.  1-4,  of  Janu- 
ary 12,  1918 : 

Letters  Patent  and  Supplementary  Letters  Patent.  . 

Wlien  the  proposed  capital  of  the  company  is 

$50,000  or  less $  lOO.OO 

When    the    proposed   capital    is    more    than 

$50,000  and  not  more  than  $200,000 100 .  00 

and  $1.00  for  each  $1,000  or  fractional  part 

thereof  in  excess  of  $50,000. 
When  the  proposed  capital  is  more  than  $200,- 

000,  and  not  more  than  $500,000 250.00 

and  fifty  cents  for  each  $1,000  or  fractional 

part  thereof  in  excess  of  $200,000. 
When  the  proposed  capital  is  more  than  $500,- 

000 400.00 

and  twenty  cents  for  every  additional  $1,000 

or  fractional  part  thereof. 
For  letters  patent  to  any  company  under  Sec. 

7 A  added  to  the  Companies  Act  l)y  Se'c.  4 

of  the  Companies  Act  Amendment  Act, 

1917  (other  than  a  company  incorporated 

for  charitable  purposes  only) 100.00 

For  letters  patent  to  any  company  incorpor- 
ated for  charitable  purposes  only  (other 

than  a  war  charitv  when  there  shall  be  no 

fee) ' 25.00 
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Sect.  24.     b'or  letters  i)ateiit  to  a  eoiiipaiiN'  iiiiclei-  See.  7B 

added  to  the  Companies  Act  by  Sec.  4  of 

tlie  Comi)aiiies  Act  Amendment  Act,  1917, 
when  no  amount  at  whicli  shares  may  be 
sold  is  set  ont  in  the  letters  patent,  then 
the  amount  of  each  share  shall  be  fixed  at 
$100.00  and  the  fee  payable  shall  be  ac- 
cordifig  to  the  foregoing  tariff  upon  the 
capital  stock  calculated  on  the  total 
amount  of  such  shares  either  at  the  price 
set  forth  in  the  letters  patent  or  at  the 
fixed  sum  of  $100.00  as  the  case  may  be. 

For  supplementary  letters  patent  increasing 
the  capital  of  a  company,  the  fee  to  be  ac- 
cording to  the  foregoing  tariff  but  on  the 
increase  only,  that  is,  the  fee  to  be  the 
same  as  for  the  incorporation  of  a  com- 
pany with  capital  equal  to  the  increase. 

For   supplementary  letters   patent   changing 

the  name  of  a  company $50.00 

For   supplementary  letters  patent  for  other 

purposes 100  •  00 

The  tariff"  of  fees  under  the  provisions  of  Sec. 
272  of  The  Companies  Act  for  licenses  to 
foreign  companies  to  mine,  shall  be  the 
same  as  for  the  incorporation  of  com- 
panies with  the  same  authorized  capital. 

For  Filing  Returns. 

For  filing  returns  under  Section  106  of  The 
Companies  Act  as  amended  by  Section  13 
of  The  Companies  Act  Amendment  Act, 
1917,  the  fee  payable  upon  each  return 
shall  be  as  follows : — 

When  the    capital    stock    of    the    company  is 

$2'00,000  or  less $  5.00 

When  the  capital  stock  of  the  company  is  more 

than  $200,000  but  not  more  than  $500,000.      10.00 

When  the  capital  stock  of  the  company  is  more 
than  $500,000  but  not  more  than  $1,000,- 
000 ••       25.00 
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When  the  capital  stock  is  more  than  $1,000,000     $25.00    Sect.  24. 

and  $1.00  on  each  $1,000,000  in  excess  of  

the  first  million  but  not  exceeding  $50.00 
in  aU. 

For  filing  return  from  a  company  having 
shares  without  nominal  or  par  value  the 
fee  payable  shall  be  calculated  upon  the 
capitalization  of  such  company  shown  in 
such  return. 

For  filing  return  from  a  company  incorporated 
for  charitable  purposes  (other  than  a  war 
charity  when  there  shall  be  no  fee) 1.00 

For  filing  return  from  any  company  incor- 
porated under  sec.  7A,  added  to  the  Com- 
panies Act  by  Sec.  4  of  the  Companies 
Act  Amendment  Act,  1917  (other  than  a 
company  incorporated  for  charitable  pur- 
poses only) 2.00 

Certificates  of  Registration,  Etc. 

For  each  certificate  of  registration  or  deposit 
of  any  prospectus,  notice  or  agreement  or 
other  such  document  filed  for  that  purpose 
under  the  provisions  of  the  Companies 
Act  or  the  Companies  Act  Amendment 
Act,  1917   $  1.50 

25.  The  Governor  in  Council  may  prescribe  the  forma  of  Forms  to  be 
proceedings  and  registration  in  respect  to  letters  patent  and  prescribed  by 
supplementary  letters  patent  issued  under  this  Part,  and  in  ('oViu'cIl' 
respect  to  all  other  matters  requisite  for  carrying  out  the  objects 

of  this  Part.     2  E.  VII.,  c.  15,  s.  17. 

The  only  forms  of  whicli  the  writers  are  aware 
which  have  Ikk'U  proscribed  by  order-in-council  are  the 
forms  of  return  under  s.  106  and  forms  of  certificates 
to  be  given  by  the  Department  under  s.  69A. 

Commencement  of  Business. 

26.  The  company  shall  not  commence  its  operations  or  incur  rp^.^  per 
any  liability  before  ten  per  centum  of  its  authorized  capital  has  '•■•it.  of 
been  subscribed  and  paid  for.     2  E.  VII.,  c.  15,  s.  18.  '^^^  ^°  ^* 


()(i  DOxMIXlOX    COMPANIKS   ACT. 

Sect.  26.  This    section    does    not    ;ii)i>ly    to    conipanics    witli 

shares  of  no  par  value. 

The  effect  of  the  corresponding  section  in  the  Mani- 
toba Joint  Stock  Companies  Act,  R.  S.  M.  (1902)  c.  30, 
s.  22,  was  considered  in  Muldoivmi  v.  German  Canadian 
Land  Co.  (1909)  19  Man.  L.  R.  667.  That  section  was 
identical  with  s.  26  and  the  Manitoba  Act  only  differed 
in  that  unlike  the  Dominion  Act  it  imposed  no  penalty 
on  tlie  directors  of  the  company  for  a  violation  of  its 
provisions.  The  requirement  was  held  to  be  directory 
and  not  mandatory  so  far  as  it  concerned  dealing's  with 
strangers  unaware  that  it  had  not  been  complied  with. 
Cameron,  J.,  at  p.  674,  in  considering  this  section  of  the 
Dominion  Act,  referred  to  section  86  which  imposes  a 
penalty  on  every  director  authorizing  the  incurring  of 
liability  by  the  company  before  10  per  cent,  of  the 
capital  has  been  subscribed  and  paid  for.  He  observed, 
''obviously  under  this  act  a  contract  entered  into  be- 
fore the  commencement  of  operations  is  authorized,  is 
not  nullified.  Tbe  directors  are  made  severally  liable 
-     with  the  company  upon  it. ' ' 

It  w^as  furthermore  held  that  the  objection  that  the 
section  had  not  been  complied  with  could  have  been 
taken  by  the  Crown  alone.  As  to  forfeiture  of  charter 
by  the  Crown,  see  note  to  s.  27.  Apparently  a  share- 
holder could  not  restrain  the  company  from  commenc- 
ing business  on  the  ground  of  non-compliance  with  tbe 
section. 

As  to  the  rules  applicable  for  the  interpretation  of 
a  statute  where  its  prescriptions  relate  to  the  perform- 
ance of  a  public  duty,  see  Maxwell  on  Statutes,  ed.  5, 
p.  608. 

In  the  Mnldoivan  Case,  Pierce  v.  Jersey  Water- 
ivorlis,  L.  R.  5  Ex.  209,  was  distinguished  and  the  do^c- 
trine  of  Lord  Hatherly  in  Mahony  v.  East  Holy  ford 
(1875)  L.  R.  7  H.  L.  809,  at  p.  894  relied  on.  "No  per- 
son dealing  with  them  (the  persons  conducting  the 
affairs  of  the  company)  has  a  right  to  suppose  that  has 
been  done  or  can  be  done  that  is  not  permitted  by  the 
Articles  of  Association  of  the  Company."  Cameron,  J., 
at  pp.  675-676,  said  "Parties  dealing  with  the  company 
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may  presume  that  its  internal  management  is  regular :    Sect.  26. 

Royal  British  Bank  v.  Turquand,  6  E.  &  B.  327.    The 

authorities  and  the  reasoning  applicable  to  a  de  facto 
agent  or  officer  of  a  corporation  are,  to  my  mind, 
equally  applicable  to  the  stock  subscription  and  pay- 
ment required  by  Section  22'." 

See  also  French  Gas  Saving  Company  v.  Desharats 
Advertising  Agency  (1912)  1  D.  L.  R.  136,  where  the 
directors  of  the  company  were  held  jointly  and  sever- 
ally liable  with  the  company  for  the  payment  of  liabili- 
ties arising  from  the  commencement  of  business  before 
10  per  cent,  of  the  authorized  capital  had  been  sub- 
scribed and  paid  for  under  the  provisions  similar  to 
this  section  of  the  Dominion  Act  contained  in  R.  S.  Q. 
(1909)  Art.  6019.    . 

There  is  nothing  in  the  Act  requiring  payment  for 
ten  per  cent,  of  the  authorized  capital  to  be  made  in 
cash,  and  doubtless  any  consideration  which  would 
support  a  plea  of  payment  would  be  sufficient;  see 
Larocciue  v.  Beauchemin  (1897)  A.  C.  358. 

The  restriction  contained  in  s.  87  of  the  Companies 
(Consolidation)  Act,  1908,  on  the  commencement  of  busi- 
ness is  of  a  different  nature  to  that  contained  in  this 
section.  Under  the  Imperial  Act  the  fact  that  the  com- 
pany is  entitled  to  commence  business  is  evidenced  by 
certificate  given  by  the  Registrar  of  Companies  and  the 
section  expressly  provides  that  any  contract  made  by  a 
c()ni])any  before  the  date  at  which  it  is  entitled  to  com- 
mence business  shall  be  provisional  only.  Accordingly 
cases  decided  under  s.  87  of  the  Imperial  Act  are  not 
applicable  to  this  section. 

That  a  company  regularly  formed  began  business 
before  it  was  legally  entitled  to  do  so  is  no  answer  to  a 
claim  to  put  a  siiarclioldcr  on  the  list  of  contributories : 
Re  Western  Canadian  Fire  Insurance  Company; 
Craig's  Case  (1914)  19  D.  L.  R.  170.  Nor  did  the  fact 
that  a  bank,  incorporated  by  private  Act  pursuant  to 
the  Bank  Act  R.  S.  C.  (1906)  c.  29,  never  reached  the 
stage  where  it  would  become  entitled  to  obtain  a  certifi- 
cate to  commence  business,  prevent  the  provisional 
directors  from  allotting  shares  to  subscribers :  Re  Mon- 
arch Bank  of  Canada  (1IM4)  .'^2  O.  L.  R.  207. 
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Sect.  27.  Forfeiture  of  Charter. 

Forfeiture  27.  In  case  of  non-user  by  tlie  company  of  its  charter 'for 

of  charter      tin-oo  oonsccutive  years  or  in  case  the  company  does  not  go  into 

actual  operation  within  three  years  after  the  charter  is  granted, 

such  charter  shall  be  and  become  forfeited.     2  E.  VII.,  c.  15, 

s.  19. 

Forfeiture  AVliei'e  the  Crowii  is  imposed  on  by  a  false  sugges- 

ten.niUy."  tloii,  01'  wliore  a  grant  has  been  made  by  mistake  or  in 
ignorance  of  some  material  fact,  or  it  has  granted  any- 
thing which  by  law  it  cannot,  it  may,  by  its  prerogative, 
repeal  its  own  grant.  And  whero-  by  several  letters 
patent  the  self-same  thing  has  been  granted  to  several 
persons,  the  first  patentee  is  permitted  in  the  meantime 
at  the  suit  of  the  Crown  to  repeal  the  subsequent 
letters  patent.  And  in  every  case  of  a  patent  so  granted 
which  is  injurious  to  another,  the  injured  party  is  per- 
mitted to  use  the  name  of  the  Crown  in  a  suit  by  scire 
facias  for  the  repeal  of  the  grant :  2  Wms.  Saund.  72, 
And  in  cases  where  the  charter  of  a  company  is  de- 
clared by  its  governing  statute  to  be  forfeited  on  the 
happening  of  a  certain  event,  as  in  s.  27,  scire  facias  is 
a  proper  proceeding  to  take  to  have  the  charter  annul- 
led. It  would  seem  clear  by  the  use  of  apt  words  the 
legislature  might  so  limit  the  existence  of  a  company 
that  it  would  expire  and  terminate  on  the  happening  of 
a  given  event  without  more.  Yet,  where  the  Act  simply 
declares  that  the  charter  shall  be  ''forfeited,"  or  there 
is  a  condition  on  the  fulfilment  of  which  the  corporate 
powers  depend,  it  is  settled  that  a  substantive  judicial 
proceeding  is  necessary  to  terminate  the  existence  of 
the  company. 

Brice  says  of  the  forfeiture  of  charters:  "The 
power  of  the  Crown  or  the  State  to  cancel  a  charter  or 
withdraw  its  permission  from  a  corporation  when 
given  in  another  form,  for  non-observance  of  condi- 
tions, remains  in  full  vigour,  and  it  may  be  exercised  at 
any  moment  for  the  punishment  of  an  offender.  Conse- 
quently, where  a  corporation  or  its  officers  are  acting 
contrary  to  the  provisions  of  their  charter,  or  other 
constating  instruments,  or  in  any  other  manner  so  as  to 
imperil  the  existence  of  the  corporation,  the  Courts 
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will,  upon  the  request  of  any  member,  restrain  such    Sect.  27. 
acts."    3rd  ed.,  p.  779.  *  ~ 

In  Ontario  it  is  not  necessary  to  resort  to  the  courts, 
power  to  forfeit  being  conferred  on  the  Lieutenant- 
Governor-in-Council. 

It  may  he  regarded  as  an  accepted  principle  that  i^'oi-feiiurc 
the  question  whether  a  corporation  has  forfeited  its  '^.^^^.^^  ^f 
franchise  and  ceased  to  exist  cannot  in  general  be  raised  ticfence. 
in  a  collateral  proceeding,  but  can  only  be  raised  by  the 
State  whose  privilege  alone  it  is  to  question  the  right 
of  the  corporators  to  exercise  franchises  which  they  do 
exercise.    So  that  in  the  absence  of  a  statute  otherwise 
providing,  so  long  as  the  State  does  not  interfere,  a 
rightful  existence  of  the  corporation  will  be  presumed 
for  the  purposes  of  any  collateral  proceeding.    Thomp- 
son, par.  6598. 

But  it  has  been  held  in  Quebec  that  if  the  company 
has  become  completely  disorganized  and  has  neither 
president  nor  directors  it  may  be  alleged  by  way  of  de- 
fence: La  Companie  du  Cap  Gibralter  v.  Lalonde,  M.  L. 
R.  5  S.  C.  127;  Misawippi  Valley  Ry.  Co.  v.  Wallicr  ' 
(1871)  3  R.  L.  450.  And  it  has  also  been  held  in  Quebec 
that  when  a  company  had  forfeited  its  charter  by 
breach  of  its  act  of  its  incorporation,  a  defendant 
may  liave  an  action  against  him  by  the  company  stayed 
until  proceedings  can  be  taken  to  have  the  charter  an- 
nulled: Windsor  Hotel  v.  Murray,  1  L.  N.  75.  See  also 
Qiirhec  and  Richmond  Ry.  Co.  v.  Daivson  (1851)  1  L.  C. 
R.  366. 

The  American  authorities  hold  that,  '  in  an  American 
action  against  him,  a  defendant  cannot  adduce 
evidence  short  of  showing  that  the  company  has 
been  wound  np  or  dissolved,  and  this  rule  applies  to 
actions  for  calls:  Connecticut,  etc.,  R.  Co.  v.  Bailey,  24 
Vt.  465;  Buffalo,  etc.,  Ry.  Co.  v.  Cary,  2'6  N.  Y.  75,  and 
that  the  com|)any  must  be  regarded  as  having  a  legal 
existence  until  a  .iudgmont  of  forfeiture  has  been  liad 
in  a  direct  proceeding:  Bohammon  v.  Binns,  31  Miss. 
355. 

When  franchises  are  granted,  however,  upon  the 
condition  that  they  shall  be  exercised  within  a  given 
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Sect.  27.  time,  or  that  witliiu  a  given  time  tlie  corporation  will  do 
a  certain  act,  there  has  been  difference  of  opinion  in  the 
ditforoiit  States  as  to  whetlier  failure  to  comply  with 
the  condition  ipso  facto  works  a  forfeiture  of  the  char- 
ter and  terminates  the  existence  of  the  company,  or 
whether  it  simply  permits  of  proceedings  by  the  State 
to  set  aside  the  charter. 

Judge  Thompson  is  of  the  opinion  that  the  correct 
doctrine  is  that  when  the  statute  creating  the  corpora- 
tion declares  that  unless  the  corporation  performs  cer- 
tain acts  within  a  prescribed  time  its  corporate  exist- 
ence and  powers  shall  cease,  or  its  powers  and  fran- 
chises terminate,  the  statute  executes  itself  so  that 
if  the  prescribed  acts  are  not  done  within  the  pre- 
scribed time  the  corporation  ipso  facto  ceases  to  exist 
without  the  necessity  of  any  further  act  by  the  State, 
either  by  a  legislative  declaration  of  forfeiture,  or  by  a 
judgment  of  forfeiture  in  a  judicial  proceeding.  He  is 
also  of  the  opinion  that  in  such  a  case  the  question  is  a 
question  of  fact  which  may  be  ascertained  in  every 
judicial  proceeding  whether  the  question  arises  directly 
or  collaterally  whenever  its  ascertainment  becomes 
necessary  for  the  protection  of  rights  or  the  redress  of 
wrongs. 

In  support  of  this  view  the  writer  quotes  from  a 
judgment  of  Chief  Justice  Marshall  where  he  says :  ''It 
has  been  proved  that  in  all  forfeitures  accruing  at 
common  law  nothing  vests  in  the  Government  until 
some  legal  steps  shall  be  taken  for  the  assertion  of  its 
right,  after  which  for  many  purposes  the  doctrine  of 
relation  carries  back  the  title  to  the  commission  of  the 
offence.  But  the  distinction  taken  by  counsel  for  the 
United  States  between  forfeitures  at  common  law  and 
those  accruing  under  a  statute  is  certainly  a  sound  one. 
When  a  forfeiture  is  given  by  statute  the  rules  of  the 
common  law  may  be  dispensed  with,  and  forfeiture 
may  either  operate  immediately,  or  on  the  performance 
of  some  particular  act,  as  shall  be  the  will  of  the  legisla- 
ture. This  must  depend  on  the  construction  of  the 
statute":  United  '^States  v.  Grundy,  3  Cranch  (U.S.) 
337,  351. 
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The  reason  why  a  forfeiture  created  by  a  statute  is  Sect.  27. 
self-executing  while  one  passed  by  the  common  law  is 
not,  is  that  the  legislature  says  so  and  intends  so ;  and 
that  it  is  competent  for  the  legislator  to  change  the 
rules  of  the  common  law,  and  that  much  of  the  work  of 
legislators  in  fact  consists  in  making  such  changes. 
Thompson,  par.  6587. 

In  the  case  of  Dominion  Salvage  and  Wrecking  Co.  Couditions 
V.  Atforney-General  of  Canada  (1892)  21  S.C.  R.  72,  the  ZTcoT 
act  of  incorporation  of  a  Dominion  company  contained  plied  with, 
clauses  which  provided   that    when    and    so    soon    as 
$100,000  of  the  capital   stock   should  have   been  sub- 
scribed and  thirty  per  cent,  thereof  should  have  been 
paid  in  to  some  chartered  bank  to  the  credit  of  the  com- 
pany,   such    subscription    and   payment    being   made 
within  six  months  after  passing  of  the  Act,  the  provi- 
sional directors  might  call  a  general  meeting  of  share- 
holders at  some  place  to  be  named,  etc.,  and  commence 
operations. 

Only  $60,500  was  bona  fide  subscribed  prior  to  com- 
mencing operations  and  action  was  brought  in  the  name 
of  tlie  Attorney-General  of  Canada  to  set  aside  and 
forfeit  the  company's  charter.  The  Su])reme  Court 
hold  that  the  ho)ia  fide  subscription  of  $100.00  was  a 
condition  precedent  to  the  legal  organization  of  the 
company  and  that  the  Attorney-General  was  entitled  to 
have  the  company's  charter  forfeited. 

Taschereau,  J.,  said  (p.  84) :  "It  seems  to  me  plain 
that  under  this  clause  the  company  could  not  be  organ- 
ized and  carry  on  any  business  unless  $100,000  were 
subscribed  within  six  months,  and  thirty  per  cent. 
thereon  paid  into  some  bank  within  the  same  time. 
Tliat  was  a  condition  subsequent  to  the  incorporation 
itsolf^t  could  not  but  be  so — but  it  was  a  condi- 
tion precedent  io  the  organization  of  the  com- 
pany rcfjuircd  foi-  the  jirotection  of  the  com- 
pany, and  as  such,  imperative  and  not  merely  directory. 
The  provisional  directors  having  failed  to  get  the  $100- 
000  subscribed,  and  the  lliirty  per  cent,  paid  in  within 
the  six  montlis,  their  powers  had  lapsed,  the  ])r()vi- 
sioiijil  iiieorpoiiilioii  \\;is  uojie.  the  fonditioiinl  charter 
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Sect.  27.   \\as  offolo.  Statutes  creating  corporations  and  granting 
'  tliem  powers  and  privileges  subject  to  certain  regula- 

tions and  conditions  are  to  be  construed  strictly." 

But  non-compliance  with  a  condition  of  this  kind 
does  not,  ipso  facto,  extinguish  the  company  nor  revoke 
its  charter.  Extinction  can  only  be  procured  by 
special  suit  by  the  Attorney-General :  R.  v.  Cie  de  Ch. 
de  Fer.,  M.  &  0. 14  Q.  L.  E.  255. 

In  a  Nova  Scotia  case  where  a  company  was 
incorporated  by  special  act  for  constructing  a  line  of 
railway,  but  never  become  legally  organized,  its  stock 
not  being  subscribed  or  paid  up  according  to  the  pro- 
visions of  its  charter,  proceedings  were  commenced  by 
the  Attorney-General  asking  for  an  injunction  to  re- 
strain the  defendants  from  making  use  of  the  name  or 
exercising  the  powers  of  the  company  on  these  grounds ; 
and  it  was  held  that  the  public  having  an  interest  in  the 
railway,  and  the  attainment  of  the  objects  in  view  in 
connection  with  its  construction,  the  Attorney-General 
had  the  right  to  maintain  the  action  and  to  succeed  to 
the  extent  to  which  the  public  interests  were  involved : 
Attorney-General  v.  Bergen  (1896)  29  N.  S.  135. 
Condition  E.   S.   0.    (1887)    c.   160,   s.   54,   provided   that  if 

811  sequent.  ^  certain  company  did  not  complete  its  works  within 
two  years  from  date  of  incorporation  it  should 
forfeit  all  its  corporate  and  other  powders,  and 
that  they  should  thenceforth  cease  and  determine  unless 
further  time  was  granted  by  the  county  or  counties,  dis- 
trict or  districts,  in  or  adjoining  which  the  work  is 
situate,  or  by  the  Commissioner  of  Public  Works. 

The  Supreme  Court,  w^h  en  this  provision  came  before 
tliem  for  consideration,  considered  that  the  non-com- 
pletion of  the  work  within  two  years  would  not  ipso 
facto  forfeit  the  charter,  but  only  afford  grounds  for  a 
proceeding  by  the  Attorney-General  to  have  a  forfei- 
ture declared. 

Sir  Henry  Strong,  C.J.,  said:  ''Now  it  will  be  ob- 
served that  the  provision  shows  in  plain  terms  that 
forfeiture  by  lapse  of  time  may  be  covered  by  an  exten- 
sion of  time  granted  either  by  a  public  body,  the  county 
or  district  council  of  the  adjoining  municipality,  acting 
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of  course  in  the  public  interest,  or  by  a  high  and  re-  Sect.  27. 
sponsible  officer  of  the  Crown.  This  shows  that  a  lapse 
of  the  corporate  powers,  provided  for  in  the  section 
quoted,  was  entirely  in  the  interest  of  the  Crown  and 
public.  Whatever  etfect  miolit  otlierwise  have  been 
given  to  the  words  used,  I  cannot  bring  myself  to  think 
that  more  was  intended  than  to  authorize  a  proceeding 
by  the  Attorney-General,  on  behalf  of  the  Crown,  to 
have  a  forfeiture  judicially  declared,  and  that  it  was 
not  competent  to  a  private  person  indirectly  to  insist 
on  the  cesser  of  the  corporate  powers  of  the  respon- 
dents under  the  circumstances  stated.  However,  I  do 
not  insist  upon  this  as  a  ground  for  upholding  the  judg- 
ments appealed  against  as  the  reasons  already  stated 
for  holding  the  appellants  precluded  for  taking  the 
objection  to  the  legal  existence  of  the  corporation  are 
sufficient  for  the  purpose.  There  are  still  further 
reasons  for  not  assenting  to  the  contention  of  the  ap- 
pellant on  this  head":  Hardy  v.  Pickerel  River  Co. 
(1898)  29  S.  C.  R.  211. 

The  Privy  Council  have  held  that  a  partial  an-  I'mtiiii 
nulment  of  letters  patent  cannot  be  had  in  a  ='"""'"'^"^- 
scire  facias  proceeding,  as  by  such  a  partial  annul- 
ment a  corporation  might  be  created  quite  contrary 
to  the  intention  of  the  Crown.  It  must  be  annulled 
altogetlier  and  as  to  all  the  members.  They  said  that 
the  facts  there  found  showed  that  the  grant  of  letters 
patent  and  the  i-ecitals  therein  were  obtained  by  means 
or  false  and  fraudulent  statements,  and  quite  sufficient 
to  warrant  a  total  annulment  of  the  letters  patent:  La 
Baiique  d'  Hochelaga  v.  Murray  (1890)  15  App.  Cas. 
414. 

Forfeiture  of  the  charter  of  a  company  destroys  its  ^((vct  of 
jiower  to  make  contracts,  or  to  sue  and  be  sued,  and 
abates  all  pending  actions,  by  or  against  it.     Thomp- 
son, par.  6719. 

It  was  a  ])rinciple  of  the  common  law  that,  on  the 
dissolution  of  a  corporation,  its  real  property  acquired, 
by  gift  or  grant,  for  corporate  purposes,  reverted  to 
the  donor  or  grantor  or  his  heirs.  Goods  and  chattels, 
however,  wtre  regai-ded  as  bona  vacantia  and  \'(>sled 
in  the  sovereign.    1  Co.  Inst.  l?jh ;  1  Roll.  Abr.  816. 
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This  obtains  in  modern  law,  but  the  assets  are 
charged  with  the  payment  of  the  corporate  obligations. 
Thompson,  par.  6730. 

The  method  of  procedure  is  by  a  writ  of  scire 
facias  against  the  corporation  to  repeal  the  charter, 
or  against  a  body  claiming  to  exercise  corporate 
powers  to  determine  the  validity  of  such  claims;  and 
by  quo  warranto,  either  when  the  intention  is  to  indict 
the  minor  punishment  of  suspending  for  a  while  the 
corporate  franchises,  and  not  of  actually  taking  thom 
away  and  determining  the  existence  of  the  corpor- 
ation; or  when  the  body  proceeded  against  is  not  in 
fact  a  corporation. 

The  difference  between  the  two  proceedings  has 
been  thus  stated : '' A  scire  facias  is  proper  where  there 
is  a  legal  existing  body  capable  of  acting,  but  who  have 
been  guilty  of  an  abuse  of  the  power  entrusted  to  them ; 
for  as  a  delinquency  is  imputed  to  them,  they  ought  not 
to  be  condemned  unheard;  but  that  does  not  apply  to 
the  case  of  a  non-existing  body.  And  a  quo  warranto 
is  necessary  where  there  is  a  body  corporate  de  facto, 
who  take  upon  themselves  to  act  as  a  body  corporate, 
but  from  some  defect  in  their  constitution  they  cannot 
legally  exercise  the  powers  they  affect  to  use."  Brice, 
3rd  ed.,  p.  779. 

The  proceedings  may  be  brought  only  in  the  name 
of  the  Attorney-General  and  after  obtaining  his  fiat  for 
that  i^urpose. 

Under  the  Ontario  Act  the  Lieutenant-Governor-in- 
Council  has  i)ower  to  revoke  and  annul  a  charter.  This 
is  a  cumulative  remedy,  and  does  not  take  away  the 
right  to  proceed  by  scire  facias. 

*'A  scire  facias  is  a  judicial  writ,  founded  upon 
some  record,  and  requires  the  person  against  whom  it 
is  brought  to  show  cause  why  the  party  bringing  it 
should  not  liave  advantage  of  such  record,  or  (as  in  the 
case  of  a  scire  facias  to  repeal  letters  patent)  why  the 
record  should  not  be  amended  and  vacated.  It  was, 
however,  considered  in  law  as  an  action;  and,  when 
brought  to  repeal  letters  patent,  might  in  fact  be  an 
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original  writ,  returnable  in  Chancery,  or  a  judicial  writ    Sect.  27. 
returnable  in  the  Superior  Court.  ' 

"Nothing  is  said  in  the  Judicature  Act  or  the  Rule 
of  the  Supreme  Court  ^^ith  regard  to  the  writ  of  scire 
facias;  but  inasmuch  as  that  writ  was  a  judicial  writ 
and  the  commencement  of  a  new  action  on  the  judg- 
ment, and  the  Kules  of  Court  provide  that  all  actions 
hitherto  commenced  by  writ  shall  be  instituted  by  a 
proceeding  to  be  called  an  action  and  that  every  action 
shall  be  commenced  by  a  writ  of  sunnnons,  it  may  be 
doubted  whether  the  old  writ  of  scire  facias  is  not 
abolished  and  an  ordinary  writ  of  summons  indorsed 
with  a  claim  for  execution  on  the  judgment  substituted 
in  its  place.  This  view  was  adopted  in  the  13th  edition 
of  this  work,  but  the  old  writ  is  treated  by  the  highest 
authority  as  if  it  were  an  existing  mode  of  procedure 
(Lindley,  Partnership,  4th  ed.,  p.  522  et  seq.)  and  has 
been  adopted  in  several  cases  since  the  Judicature  Acts 
liave  been  in  operation.  It  is  submitted  that  probably 
the  old  writ  can  still  be  issued."  Archbold's  Q.B. 
Practice,  Mth  ed.,  p.  1285. 

"In  all  cases  it  is  in  law  considered  an  action,  be- 
cause it  may  be  pleaded  to,  and  consequently  since  the 
Judicature  Acts  doubts  have  been  entertained  as  to 
whether  the  action  should  not  now  be  commenced  by 
writ  of  summons,  pursuant  to  R.  S.  C,  Ord.  II.  r.  1; 
but  tlie  better  opinion  seems  to  be  that  the  proceeding 
by  writ  of  scire  facias  still  remains,  and  instances  of 
its  use  niav  be  cited."  See  Portal  v.  Einwens  (1876) 
1  C.  P.  D.'201,  004;  KipliiU)  v.  Todd  (1878)  3  C.  1\  D. 
350.    Ency.  Laws  of  Eng.,  vol.  1 1 ,  p.  308. 

The  Attorney-General  has  a  discretion  as  to  the  niwretion 
granting  of  m  fiat,  and  tlie  ])riiiciplos  upon  which  he  will  ^'^^1''''^"*^^ 
act  are  discussed  in  tlie  ai)i)('n(h'd  memorandum  of  the 
decision  of  the  Attorney-General  of  Canada  in  the 
matter  of  tlie  ajjplifations  by  certain  shareholders  of 
the  Dominion  Cold  Stoi-age  Company  for  a  fiat  for  the 
institution  of  proceedings  by  way  of  scire  facias  to 
amiul  its  cliarter. 
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Sect.  27.  The  first  petition  was  by  Colin  McArllinr,  a  sliare- 

~  holder  in  the  company,  who  was  also  one  of  the  original 
applicants  for  the  Letters  Patent  of  incorporation. 

Tlie  second  petition    was    by    George    Foster  and 
David  Lowrey,  who  were  shareholders. 

The  reasons  urged  were  the  same  in  both  cases. 
The  company  was  incorporated  by  Letters  Patent 
under  the  Great  Seal  of  Canada,  pursuant  to  the  pro- 
visions of  the  Companies  Act.  The  Letters  Patent 
bore  date  28th  September,  1895.  It  was  alleged  by  the 
petitioners  tiiat  although  the  petition  for  incorporation 
stated  that  50  per  cent,  of  the  proposed  capital  stock 
had  been  subscribed,  and  10  per  cent,  paid  in  thereon, 
V"-^  1^"1T"'   y^t  there  had  been  no  bond  fide  subscription  of  stock, 

ion    Cold  ,  J  -,      ' 

Storage  Co.  and  uo  payments  made  m  respect  thereof ;  and  that 
although  the  petition  stated  that  $15,000,  being  the 
10  per  cent,  alleged  to  have  been  paid  in,  was  standing 
to  the  credit  of  D.  A.  McCaskill  and  Archibald  McCas- 
kill  in  trust  for  the  company  in  the  Molsons  Bank  at 
Montreal,  yet  the  deposit  was  not  made  up  of  moneys 
paid  in  by  the  subscribers,  but  was  the  proceeds  of  a 
note  which  had  been  discounted  by  the  McCaskills,  pro- 
moters of  the  company,  as  a  colorable  compliance  with 
the  requirements  of  the  Act,  and  that  upon  the  Letters 
Patent  being  issued,  the  deposit  was  withdrawn  by  the 
jMcCaskills,  and  never  went  into  the  treasury  of  the 
company'. 

Opinion.  ''The  application  was  pressed  upon  the  above  men- 

tioned grounds  taken  in  the  petition.  From  the  papers 
on  file  and  what  was  admitted  at  the  hearing,  it  ap- 
pears that  Colin  McArthur  did  not  sign  the  petition  for 
incorporation  personally,  being  at  the  time  absent  in 
England.  He  did,  however,  by  cable  expressly  autho- 
rize his  son  to  sign  the  petition  for  him  and  the  son 
signed  in  his  father's  name.  Colin  McArthur  appears 
to  have  returned  to  Canada  shortly  before  the  Letters 
Patent  were  issued,  and  although  he  seems  to  have 
written  the  letter  to  Mr.  Johnson,  one  of  the  promoters 
of  the  company,  on  2nd  October,  1895,  asking  permis- 
sion to  retire  from  the  company,  yet  he  does  not  appear 
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to  have  taken  any  further  steps  in  the  matter.    It  is  not    Sect.  27. 
alleged  that  McArthur  was  at  that  time  unaware  of  the 
irregularities  in  the  incorporation  of  the  company  of 
which  he  now  complains.    He  must  or  should  have  been 
aware  of  them. 

"The  petitioners,  George  Foster  and  David 
Lowrey,  subscribed  for  stock  on  or  about  11th  Novem- 
ber, 1895,  and  became  directors  of  the  company.  It  is 
stated  by  their  counsel  that  wiien  they  became  stock- 
holders they  were  ignorant  of  the  facts  set  forth  in 
their  petition,  that  they  shortly  afterwards,  however, 
ascertained  those  facts  and  thereupon  resigned  office 
as  directors.  It  is  suggested  on  the  other  side  that 
their  resignations  were  prompted  by  other  motives.  It 
is  not  necessary,  I  think,  to  consider  the  question  of 
motive  because  they  allowed  more  than  a  year  to  elapse 
between  the  date  of  their  resignations  and  the  institu- 
tion of  the  winding-up  proceedings  without  taking  any  J^^^^^ut'^ 
steps  for  the  purpose  of  having  the  charter  cancelled,  fiat, 
and  they  did  not  during  that  time  nor  until  liquidation 
had  been  pending  for  several  months  communicate 
tlieir  information  to  this  office.  The  liabilities  of  the 
company  are  stated  to  amount  to  $25,000,  the  principal 
portion  of  which  has  been  incurred  since  the  resigna- 
tions of  Foster  and  Lowrey  from  the  directorate. 

"The  application  for  a  writ  of  scire  facias  is  re- 
sisted by  the  liquidator  and  the  creditors  upon  the 
ground  among  otiiers  that  the  creditors  would  be  em- 
barrassed and  prejudiced  in  the  collection  of  their 
claims  if  the  charter  were  set  aside. 

"The  purpose  of  a  writ  of  scire  facias  in  a  case  of 
this  kind  is  a  cancellation  of  a  company's  charter. 
That  object  may,  however,  be  brought  about  in  effect 
under  the  winding-up  Act,  and  proceedings  under  that 
Act  in  this  particular  case  have  been  for  some  time 
pending,  and  have  passed  through  several  stages.  It 
seems,  therefore,  that  the  dissolution  of  the  company 
would  be  more  speedily  attained  by  allowing  the  wind- 
ing-up suit  to  proceed  than  by  instituting  new  proceed- 
inirs  bv  wav  of  scire  facias.     Such  n  course  would  also 
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Sect.  27.  itreclude  the  litigation  and  complications  which  wonld 
rnsnc  if  the  charter  were  annulled  by  scire  facias.  In 
the  latter  event  the  ascertainment  of  the  respective 
rights  and  liabilities  of  promoters,  stockholders  and 
creditors  might  be  a  matter  of  considerable  difficulty 
and  uncertainty,  and  there  can  be  no  doubt  that  the 
remedies  of  creditors  wonld  not  be  as  speedy,  con- 
venient or  fruitful  as  under  tlie  ordinary  winding-up 
proceedings. 
Re  *'It  is  perfectly  clear  under  the  combined  effect  of 

Cold  stor-  ss.  9,  68  and  78  of  the  Companies  Act  that  no  advantage 
age  Co.  Q^^^  -\^Q  taken  on  account  of  any  irregularity  in  respect 
of  matters  preliminary  to  the  issue  of  the  Letters 
Patent  unless  it  be  in  a  proceeding  by  scire  facias  or 
otherwise  for  the  purpose  of  rescinding  or  annulling 
the  Letters  Patent. 

''It  is  no  ground  for  relief  in  equity  in  the  suit  of  a 
shareholder  against  the  company  tliat  the  charter  from 
the  Crovvu  or  the  grant  to  the  company  from  a  private 
person  has  been  obtained  by  misrepresentation  to  the 
CrowQi  or  to  such  a  grantor.  It  is  for  the  Crown  or  the 
grantor,  if  either  should  complain  of  the  fraud  and 
misrepresentation,  to  take  proceedings  to  set  aside  the 
charter  or  the  grant :  MacBride  v.  Lindsay,  9  Hare  573 ; 
Ijindley  on  Companies,  5th  ed.,  99. 

**  Applications  of  this  kind  are  not  granted  as  a 
matter  of  right.  They  appeal  to  the  discretion  of  the 
Attorney-General.  That  has  been  the  view  held  by  the 
department  in  the  jjast,  and  it  is  the  only  view  which 
can  be  acted  upon  consistently  with  the  public  interest : 
Sarazin  v.  The  Bank  of  St.  Hyacinthe,  20  R.  L.  580 ; 
Gilmour's  application  against  Van  Home  and  others, 
20  R.  L.  590.  Also  the  case  of  the  Ontario  &  Western 
Lumber  Company,  in  which  Sir  Charles  Hibbert  Tup- 
per,  when  Minister  of  Justice,  revoked  the  first  grant 
in  a  somewhat  similar  case  to  the  present.  The  prac- 
tice of  the  department  is  also  in  accordance  with  Eng- 
lish authorities.  In  Queen  v.  Presser,  11  Beav.  314, 
it  is  laid  doA\Ti  by  the  Master  of  the  Rolls  that  the  At- 
torney-General 'conducts  an  action  of  scire  facias  or 
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I)ermits  it.  to  be  prosecuted,  according  to  bis  own  judg-    Sect.  27. 
nient  and  discretion,  and  may,  wbeu  be  tbinks  fit,  stay 
tbe  proceedings  or  enter  a  nolle  prosequi.    Tbe  control 
is  bis,  subject  only  to  tbe  responsibilities  to  wbicb  every 
pubbc  servant  is  liable  in  tbe  discbarge  of  bis  duty,  and 
subject  to  tbe  jurisdiction  wbicb  tbe  courts  may  bave 
over  bini,  upon  a  cbarge  properly  brougbt  against  bim 
for  a  negligent  or  erroneous  performance  of  bis  duty. 
But  I  am  of  opinion  tbat  in  tbe  ordinary  course  of  pro- 
ceedings, upon  a  writ  of  scire  facias  to  repeal  Letters 
Patent,  it  is  witbin  bis  discretion  to  determine  upon 
wbat  or  upon  wbose  information  or  on  what  terms  or 
security  be  mil  permit  tbe  action  to  be  prosecuted;  Discretion 
and  tbat  tbe  exercise  of  bis  discretion  and  tbe  conduct  (i.it 
of  tbe  action  is  not  subject  to  tbe  control  of  tbe  courts 
in  wbicb  tbe  proceeding  takes  place.'    Grant's  Law  of 
Corporations,  p.  299;  Rer/wa  v.  71ie  Eastern  Arclii- 
pelar/o  Company,  1  Ellis  &  Blackburn,  pp.  354,  355. 

'*I  am  of  opinion  that  tbe  discretion  tbus  vested  in 
tbe  Attorney-General  sbould  not  in  tbis  case  be  exer- 
cised in  favor  of  tbe  applicants.    Apart  from  the  ques- 
tion as  to  wbetber  a  fiat  for  a  writ  of  scire  facias  sbould  ^ 
be  granted  in  any  case  with  respect  to  a  company  wbicb 
bas  ceased  to  do  business  and  is  in  course  of  being- 
wound  up  pursuant  to  statute,  T  tbink  it  may  be  beld 
consistently  witli  reason  and  autbority  tbat  wbere  a 
slocklioldcr  knowing  of  defects  or  in-egidarities  in  tbe 
incoi'poralion  of  a  company  on  account  of  wbicb  tbe 
charter  of  the  company  may  be  set  aside  has  kept  silent 
and  stood  by  and  taken  tbe  chance  of  tbe  com]7any's 
future  success,  wliicb  success  could  only  arise  tlirougb 
the  subsequent  dealings  of  the  company  with  innocent 
persons  who  thereby  became  creditors  of  tho  comyinny, 
it  is  too  late  after  such  liabilities  have  been  incurred  for 
a  stockliolder  to  set  up  such  defects  or  irregularities  to 
the  prejudice  of  tlie  creditors.     Especially  is  this  so, 
wliorc,  as  in  the  i^rescnt  case,  no  application  is  made  by 
tbe  stockliolder  until  after  tbe  company  bas  failed  and 
gone  into  li(|uid;iti<)n."     (20111  January,  1898.) 

Tbe  fiat  of  the  Attorney-General  may  be  revoked  by  u.-voUinK 
liim,  and  in  ilio  following  decision  of  Sir  riiarlcs  llili-  ''■'*• 
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Sect.  27.    liort  Tupper,  when  Minister  of  Justice,  in  the  case  of 

The  Ontario  and  Western  Lwnber  Co.,  the  reasons  for 

so  doing  are  fully  discussed. 

uo  Ontario  "Under  the  Joint  Stock  Companies  Act  the  Gov- 
faimber^'  Co.  cmor  ill  Couiicil  is  given  a  discretionary  authority  to 
grant  Letters  Patent. 

"The  preliminary  steps  on  the  part  of  an  applicant 
are  laid  down  : — 

"  The  petition  must  set  forth  certain  facts. 

"Among  other  things  the  stock  subscribed  is  to  be 
specified,  and  the  deposit  upon  this  is  to  be  stated. 

"Section  6  of  the  Act  requires  an  applicant  to 
establish  Ho  the  satisfaction  of  the  Secretary  of  State' 
the  truth  and  sufficiency  of  the  facts  set  forth.  Section 
65  is  as  follows : — 

"  'In  any  action  or  other  legal  proceeding  it  shall 
not  be  requisite  to  set  forth  the  mode  of  incorporation 
of  the  company  otherwise  than  by  mention  of  it  under 
its  corporate  name,  as  incorporated  by  virtue  of  Let- 
ters Patent,  or  of  Letters  Patent  and  Supplementary 
Letters  Patent,  as  the  case  may  be,  under  this  Act; 
and  tlie  notice  in  the  Canada  Gazette  of  the  issue  of 
such  Letters  Patent,  or  Supplementary  Letters 
Decision.  Patent,  shall  be  prma  facie  proof  of  all  things  therein 
contained,  and  on  production  of  the  Letters  Patent, 
or  Supplementary  Letters  Patent,  or  of  any  exempli- 
fication or  copy  thereof  under  the  Great  Seal,  the 
fact  of  such  notice  shall  be  presumed;  and  except  in 
any  proceedings  by  scire  facias  or  otherwise,  for  the 
purpose  of  rescinding  or  annulling  the  same,  the 
Letters  Patent,  or  Supplementary  Letters  Patent,  or 
any  exemplification  or  copy  thereof,  under  the  Great 
Seal,  shall  be  conclusive  proof  of  every  matter  and 
thing  therein  set  forth." 

' '  And  section  78  provides : — 

"  'The  provisions  of  this  Act  relating  to  matters 
preliminary  to  the  issue  of  Letters  Patent,  or  Supple- 
mentary Letters  Patent,  shall  be  deemed  directory 
only,  and  no  Letters  Patent,  or  Supplementary  Letters 
Patent,  issued  under  this   Act,   shall  be  held  void  or 
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voidable  on  account  of  any  irregularity  in  any  notice    Sect.  27. 

prescribed  by  this  Act,  or  on  account  of  the  insuffi- 

ciency  or  absence  of  any  such  notice,  or  on  account  of 

any  irregularity  in  respect  of  any  matter  preliminary 

to  the  issue  of  the  Letters  Patent  or  Supplementary  Revoking 

Letters  Patent. '  " 

''The  follo^ving  facts  taken  from  the  papers  filed 
Avith  me  on  the  present  application  are  not  in  contro- 
versy : — 

''Messrs.  Dick  &  Banning,  The  Minnesota  and  On- 
tario Lumber  Co.,  Messrs.  Cameron  &  Kennedy, 
Messrs.  Ross,  Hall  &  Brown;  The  Western  Lumber 
Co.,  and  the  Safety  Bay  Lumber  Co.,  were  respectively 
firms  and  corporations  carrying  on  a  general  lumber 
business  in  the  vicinity  of  Rat  Portage,  in  the  Province 
of  Ontario. 

"On  or  about  the  29th  day  of  April,  1893,  the  said 
firms  and  corporations  entered  into  an  agreement  to 
consolidate  their  said  businesses  in  a  joint  stock  com- 
pany, and  for  that  purpose  in  and  by  said  agreement 
transferred  their  respective  property,  assets  and 
effects  to  certain  trustees  for  the  company  so  agreed  to 
be  formed. 

"Pursuant  to  the  terms  of  the  said  trust  deed,  the 
said  several  persons,  firms  and  corporations  mentioned 
herein,  were  incorporated  pursuant  to  the  provisions 
of  cliapter  119  of  the  Revised  Statutes  of  Canada, 
l»oing  an  Act  respecting  the  incorporation  of  joint 
.stock  companies  by  Letters  Patent  known  as  'The 
Companies  Act'  under  the  name  of  'The  Ontario  & 
Western  Lumber  Company  (Limited),'  the  said 
I^etters  Patent  bearing  date  the  26th  day  of  Sep- 
tember, 1893. 

"The  applicants  for  the  said  Letters  Patent  consist- 
ing of  J.  A.  Mcllao,  J.  M.  Savage,  Dennis  Ryan,  W.  T. 
Creighton,  W.  R.  Dick,  Mary  Banning,  D.  C.  Cameron, 
H.  W.  Kennedy,  Walter  Ross,  Richard  Hall  and  Mat-  ^^  Ontario 
tliew  Brown,  and  being  the  representatives  of  the  said  &  Western 

,    ^  T  . .  1         -1     •  11.      Lumber    Co. 

several  firms  and  corporations  who,  being  agreed  to 
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Sect.  27.    consolidate  their  said  business  as  aforesaid  pursuant 

to  section  6  of  the  said  '  Companies  Act, '  established  to 

the  satisfaction  of  tlie  Secretary  of  State  tlie  sufficiency 
of  the  facts  set  forth  in  the  said  application  and  peti- 
tion, and  had  duly  issued  to  them  by  the  Governor  in 
Council,  Letters  Patent  under  the  Great  Seal  of  the 
Dominion  incorporating  them  as  aforesaid. 

''On  the  5th  day  of  October,  1893,  Dennis  Ryan  and 
The  Minnesota  and  Ontario  Lumber  Company  issued  a 
writ  against  Douglas  C.  Cameron,  Hugh  William  Ken- 
nedy, James  Malcolm  Savage,  Walter  Ross,  W.  T. 
Creighton,  John  Dick,  James  Pringle  and  J.  N.  John- 
ston, Cameron  &  Kennedy,  The  Western  Lumber  Com- 
pany, The  Safety  Bay  Lumber  Company,  W.  R.  Dick, 
Mary  Banning,  Richard  Hall,  Matthew  Brown  and 
John  A.  McRae,  claiming,  as  shown  by  the  statement 
of  claim,  the  following  relief : — 

''(Here  follows  the  prayer  of  the  Statement  of 
Claim  in  Ryan  v.  Cameron). 

"Issue  was  joined  and  the  cause  stood  ready  for 
trial. 

"Mr.  Robinson,  in  his  argument  before  me,  stated 
that  in  this  suit  an  unsuccessful  application  had  been 
made  to  the  Court  for  leave  to  add  the  name  of  the  At- 
torney-General for  Canada  as  a  party.  The  Court  held 
that  it  had  no  power  to  make  the  Attorney-General  a 
party,  consequently  on  the  4th  June,  1894,  the  follow- 
ing petition  was  presented  to  the  Right  Honourable  Sir 
John  Thompson,  the  then  Attorney-General : 

"  (Here  follows  a  copy  of  the  petition  presented  for 
the  fiat). 

"I  am  of  opinion,  after  hearing  argument,  that  this 
fiat  as  granted  was  intended  to  apply  to  the  suit  in 
which  the  application  was  made  and  to  no  other. 

' '  The  prayer  of  the  petitioners  was,  it  is  true,  large 

^r'"'"^      enough  to  cover  another  action,  but  the  permission  is 

granted  to  use  the  name  of  the  Attorney-General  of 

Canada  herein.      The    petition  refers    to    deception, 

illegal  representations,  and  suppression  of  facts  as  to 
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the  grounds  set  up  in  the  suit  pending  on  June  4th,    Sect.  27. 
1894.  .  ~ 

* '  That  action  had  been  brought  to  rescind  an  agree- 
ment which  contemplated  and  was  preliminary  to  the 
Letters  Patent  in  question.  The  petition  avers  that  in 
their  action  the  defendants  ( some  of  the  applicants  for 
Letters  Patent)  have  set  up  as  a  bar  to  the  suit  the 
granting  of  the  Letters. 

''It  is  further  represented  that  the  fraud  and  ille- 
gality alleged  in  the  action  thus  pending  cannot  be 
established  so  as  to  obtain  the  desired  relief  without 
the  use  of  the  name  of  the  Attorney-General. 

''So  soon  as  his  fiat  was  granted  a  further  action 
was  instituted  in  the  name  of  the  Attorney-General 
against  the  Ontario  and  Western  Lumber  Co.  for  the 
purpose  of  cancellation  of  the  charter.  No  other  use 
was  made  of  the  Attorney-General's  name. 

"The  ground  in  this  action  is  the  non-compliance 
with  the  Companies  Act.  Irregularities  and  defects  in 
the  proceedings  preliminary  to  the  Letters  Patent  are 
relied  on  and  fraud  against  the  Statute,  with  allega- 
tions in  general  of  fraud,  collusion  and  deception,  is 
averred. 

"At  the  trial  the  evidence  appears  to  have  been 
confined  to  the  technical  irregularities  or  to  the  alleged 
(lej)arture  from  the  statutory  directions.  Mr.  Robin- 
son, in  his  argument  before  me,  stated: — 

"  'Now,  my  learned  friends  complain  here  that  in  Re  Ontario 
this  section  there  is  not  a  tittle  of  evidence  of  fraud;  f,i,mbe?"co 
they  say  that  there  could  not  be,  that  it  was  not  possible 
for  us  in  this  action  and  under  the  Letters  Patent,  to 
give  any  f^vidonce  of  tlie  fraud  which  they  tell  you  we 
are  cliai-giiig  tliem  willi.  I>ut  you  liave  only  to  read 
that  agreement  to  see  tiiat  we  charge  nothing  of  the 
kind.  Tliat  lias  nothing  lo  do  with  liie  validity  or  in- 
validity of  the  Letters  Patent. 

"  'Now,  what  we  complain  of  in  the  formation  of 
this  company  is  the  non-])ayinent  of  the  ten  per  cent. 
and  the  improper  subscription  of  stock,  the  non-snb- 
scription  of  stock  as  required  by  the  charter.' 
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Sect.  27.  "Mr.  Gilmonr  giwo  as  a  reason  i'or  instituting  a 

separate  and  other  proceediiii;-  than  tlie  original  suit, 
the  folhiwing: — 

"  'Another  consideration  was  that,  this  fiat  having 
been  granted  on  the  4th  June,  the  action  of  Rr/an  v. 
Cameron  was  set  down  for  trial  for  the  21st  of  June, 
at  Rat  Portage,  and  it  would  have  been  impossible  to 
complete  the  record  in  the  new  matter  so  as  to  go  to 
trial  at  that  date. ' 

''It  is  insisted  Avith  force  that  the  Companies  Act 
has  been  complied  with.  It  is  argued  with  greater 
force  that  a  substantial  compliance  has  been  made,  that 
a  strong  company  has  been  organized  with  vast  in- 
terests involved,  and  that  the  present  litigation  is  due 
to  a  misunderstanding  of  the  promoters  touching  their 
respective  interests  in  the  company. 

''Without  venturing  to  determine  such  points  or 
others  in  dispute,  I  am  satisfied  that  on  the  evidence 
before  me  the  Attorney-General  would  not  have 
allowed  his  name  to  be  used  for  the  purpose  of  annul- 
ling the  charter  of  this  company. 

' '  While  I  do  not  impute  bad  faith  on  the  part  of  the 
applicants,  I  do  not  think  a  complete  statement  of  the 
material  facts  was  disclosed  to  the  Attorney-General. 
In  any  event  I  do  not  consider  the  suit  of  the  Attorney- 
General  V.  The  Ontario  and  Western  Lumber  Company 
was  instituted  with  his  authority. 

"It  appears,  moreover,  that  the  Secretary  of  State 
has  been  satisfied  within  the  meaning  of  the  Companies 
Act  after  an  examination  of  papers  not  now  challenged 
as  fraudulent  or  wilfully  false.  The  parties  who  ap- 
plied for  the  fiat  have,  moreover,  shown  a  readiness  to 
cease  their  attack  upon  the  charter  if  their  own  parti- 
cular view^s  are  met. 
Revoking  "From  what  I  have  already  said  it  may  be  neces- 

^^**  sary  to  deal  with  the  argument  that  a  fiat  once  granted 

should  not  be  revoked.  In  the  case  of  Queen  v.  Prosser 
(XI.  Beaven,  p.  813)  cited  by  Mr.  Ritchie,  it  is  said  by 
Lord  Langdale : — 
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* '  '  But  the  Attorney-General,  proceeding  regularly  Sect.  27. 
and  being  correct  in  such  respects  as  these,  conducts  ^ 
an  action  of  scire  facias,  or  permits  it  to  be  prosecuted, 
according  to  his  o\\ti  judgment  and  discretion,  and 
may,  when  he  thinks  fit,  stay  the  proceedings  or  enter 
a  nolle  prosequi.  The  control  is  his,  subject  only  to  the 
responsibilities  to  which  every  public  servant  is  liable 
in  the  discharge  of  his  duty,  and  subject  to  the  jurisdic- 
tion which  the  courts  may  have  over  him,  upon  a  charge 
properly  brought  against  him,  for  a  negligent  or 
erroneous  performance  of  his  duty.' 

''It  was  not,  however,  denied  in  the  argument  that 
I  could  control  this  suit,  but  it  was  insisted  that  under 
the  circumstances  I  should  not  interfere. 

' '  I  have,  it  will  be  seen,  concluded  that  the  name  of 
the  Attorney-General  is  in  this  suit,  being  used  without 
warrant.  Under  any  circumstances  I  cannot  agree  that 
the  cases  referred  to,  by  Mr.  Robinson,  apply.  He 
argued  that  *'ex  debito  justitice"  the  fiat  should  be 
granted  in  this  case.  The  authorities  relied  on  by  him 
relate  to  what  I  conceive  to  be  a  wholly  different  class 
of  cases.  The  case  of  the  Western  Archipelago  (2  El. 
&  Bl.  556)  deals  with  a  charter  of  a  different  character 
from  the  one  before  mo.  In  it  there  was  a  proviso  for- 
l)idding  the  corporation  from  trading  until  certain 
things  were  done,  that  is  to  say,  until  one-half  of  the 
capital  had  been  subscribed  for,  and  at  least  $50,000  f <^„9°t''^"o 

*,  '   ,  ,  '        '  &  Western 

l)aid  up.  A  false  certificate  was  given  by  the  directors  Lumber  Co. 
to  the  president  of  the  board  of  trade,  a  certificate 
false  to  the  directors'  own  knowledge.  Martin,  B.,  in 
liis  decision  refers  to  tlie  abuse  and  misuse  of  privileges 
conferred  by  tlie  charter,  and  adds  that  for  misuse  or 
abuse  a  corporation  may  be  dissolved  (in  this  case  it 
must  be  remombored  that  the  Crown  was  of  course 
l)ressing  for  tlie  dissolution).  He  goes  on  to  observe, 
'There  is  a  tacit,  or  implied  condition  annexed  to  all 
such  grants  as  the  present,  that  thoy  shall  not  bo  mis- 
used or  abused,  and  that  if  they  be  the  charter  or  fran- 
chise is  forfeited.'  The  judge  goes  on  to  cite  other 
cases  where  the  condition  of  a  charter  is  broken.    It  is 
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Sect.  27.  iinportaiit  to  note  the  following  remarks:  ' Slight  de- 
viation  from  the  provisions  of  a  charter  would  not 
necessaril}^  be  either  an  abuse  or  a  misuse  of  it.' 

''  'Talford,  J.,  refers  to  the  condition  being  dis- 
obeyed by  the  commencement  of  business  by  the  cor- 
poration before  the  payment  of  the  stipulated  sum,  and 
by  the  directors  certifying  with  conscious  falsehood 
that  such  payment  had  been  made. ' 

Decision.  ^^Tlie  Dominion  Salvage  and  Wrecking  Co.  v.  The 

Attorney -General  of  Canada  (Vol.  XXI.  Sup.  Ct.  of 
Canada,  p.  72),  was  referred  to.  This  was  not  the  case 
of  a  charter  granted  under  the  Companies  Act ;  it  was 
a  case  where  the  conditions  of  the  grant  (44  Vict.,  c. 
61)  were  not  complied  with.  Though  Judge  Gwynne 
dissented  in  this  case  some  of  his  observations  are  of 
value  here. 

"Now"  in  the  present  case  the  company  having, 
although  not  within  the  six  months,  but  before  enter- 
ing upon  the  operations  for  which  they  were  incorpor- 
ated, obtained  subscriptions  in  their  stock  subscrip- 
tion books  mentioned  in  the  fourth  section  to  an  amount 
in  excess  of  $100,000  of  which  more  than  $90,000  was 
paid  in  full,  and  having  for  two  years  actually  carried 
on  as  a  company  the  business  for  carrying  on  which 
they  were  incorporated  and  having  in  the  course  of 
such  business  entered  into  contracts  with  divers  per- 
sons by  which  they  incurred  debts  which  they  have 
been  unable  to  pay  and  for  non-payment  of  which  they 
have  been  put  in  liquidation  under  the  Winding-up 
Act,  a  judgment  now  rendered  to  the  effect  that  by 
reason  of  non-compliance  with  the  provisions  of  the 

fiaT°  ^^  fifth  section,  within  six  months  from  the  passing  of  the 
Act,  the  Act  of  Incorporation  ceased  to  have  any  effect, 
and  became,  and  is,  forfeited,  cannot  in  my  opinion  be 
maintained.  Such  a  judgment  would  be  fraught  with 
such  infinite  mischief  and  such  injustice  to  parties  who 
(during  the  two  years  that  the  company  did  de  facto 
carry  on  the  operations  for  which  they  were  incorpor- 
ated), became  creditors  of  the  company  in  the  hand 
fide  belief  that  they  had  de  jure  the  existence  which 
de  facto  they  appear  to  have. 
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**I  am  satisfied  that  many  irregularities  exist  in  Sect.  27.' 
connection  with  the  formation  of  joint  stock  companies 
in  Canada  under  the  Companies  Act,  and  it  is  signifi- 
cant that  no  case  has  been  mentioned,  where,  in  the 
absence  of  gross  fraud,  the  Attorney-General  has  at- 
tacked a  company  published  to  the  world  under  the 
great  seal  of  Canada  as  a  body  corporate  and  politic 
and  as  having  'established  to  the  satisfaction'  of  the 
Secretary  of  State  or  of  such  other  officer  as  may  be 
charged  by  the  Governor  in  Council  to  report  thereon 
due  compliance  vdth  the  several  conditions  and  terms 
in  and  by  the  Companies  Act  set  forth  and  thereby 
made  a  condition  precedent  to  the  granting  of  such 
charter. 

''To  encourage  attacks  of  the  character  in  question 
upon  these  charters  would,  I  conceive,  be  detrimental 
to  the  general  business  of  the  country.  I  have  decided, 
therefore,  to  enter  a  nolle  prosequi  in  this  cause." 

See  also  Attorney-General  v.  Toronto  Junction 
Club  (1904)  8  0.  L.  R.  440. 

It  is  sufficient  "use  of  the  charter"  under  the  sec- 
tion if  the  company  becomes  organized  and  stock  is 
allotted ;  so  in  the  case  of  an  association  incorporated 
for  the  purpose  of  constructing  and  maintaining  a 
race  course  it  was  held  that  this  need  not  be  done  in 
order  to  keep  the  charter  alive  :  Hepburn  v.  Connaught 
Park  (1916)  10  0.  W.  N.  333. 

As  to  the  effect  of  a  revocation  of  the  certificate  of 
incorporation  under  the  Nova  Scotia  Companies  Act, 
see  The  International  Mining  Syndicate  v.  Steivart 
(1914-15)  48  N.  S.  R.  172. 

Where  an  Alberta  company  had  been  struck  off  the 
I'egister  and  was  dissolved  by  virtue  of  the  provisions 
of  section  24  of  the  Companies  Ordinance,  it  was  held 
tliat  the  shareholders  were  entitled  to  bring  in  their 
own  name  a  representative  action  to  recover  assets  be- 
longing to  the  company;  and  that  such  assets  did  not 
vest  in  the  Crown  as  bona  vacantia,  but  belonged  to  the 
shareholders  as  creditors  of  the  company  on  its  dis- 
solution after  the  i)ayment  of  all  its  other  obligations: 
Enibree  v.  Millar  (1917)  33  ]).  L.  R.  331. 
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Sect.  28. 


General  Powers  and  Duties  of  the  Company. 


Towers  28.  All  powers  given  to  the  company  by  letters  patent  or 

riven  subject  mpplemenlary  letters  patent  sliaU  be  exercised   subject  to  the 

•rovisions  and  restrictions  contained  in  this  Part.     2  E.  VII., 

.  15.  s.  20. 


to  this  Act. 


As  to  real 
estate. 


Loans 


Property 
and  power 
vested  by 
incorpora- 
tion. 


29.  The  company  may  acquire,  hold,  mortgage,  sell  and 
(onvey  any  real  estate  requisite  for  the  carrying  on  of  the 
undertaking  of  the  company. 

2.  The  company  shall  in  no  case  make  any  loan  to  any  share- 
holder of  the  company. 

3.  The  company  shall  forthwith  upon  incorporation  under 
this  Part,  become  and  be  vested  with  all  property  and  rights, 
real  and  personal,  theretofore  held  by  it  or  for  it  under  any 
irust  created  with  a  view  to  its  incorporation,  and  with  all  the 
powers,  privileges  and  immunities,  requisite  or  incidental  to 
the  carrying  on  of  its  undertaking,  as  if  it  was  incorporated  by 
a  special  Act  of  Parliament,  embodying  the  provisions  of  this 
Part  and  of  the  letters  patent  and  supplementary  letters  patent 
issued  to  such  company,  2  E.  VII.,  c.  15,  ss.  21  and  70. 

The  nature  and  extent  of  the  powers  of  companies 
incorporated  under  acts  resembling  the  Imperial  Com- 
panies Act  of  1862  are  to  be  ascertained  by  reference 
to  the  act  and  the  memorandum  of  association.  Such 
a  company  is  the  creature  exclusively  of  the  statute 
and  possesses  only  such  powers  as  are  included  in  the 
objects  mentioned  in  the  memorandum  of  association 
or  are  incidental  or  otherwise  conducive  to  their  at- 
tainment: Riche  V.  Ashbury  RaiUvay,  Sc,  Co.  (1874) 
L.  R.  9  Ex.  224;  Att.-Gen.  v.  G.  E.  Ry.  (1879)  11  Ch.  D. 
at  p.  487.  The  same  rule  applies  to  companies  incor- 
porated under  special  Act,  such  as  companies  incor- 
porated under  Part  II.  of  the  Dominion  Act.  Any 
acts  beyond  the  powers  of  such  corporations  are  ultra 
vires  and  void. 

Companies  incorporated  under  Part  I.,  however, 
derive  their  existence  from  the  act  of  the  Sovereign  by 
the  grant  of  a  charter  from  the  Crown,  which  confers 
on  the  company  'a  status  resembling  that  of  a  corpora- 
tion at  common  law,  subject  to  the  restrictions  which 
are  imposed  on  its  proceedings':  Bonanza  Creek  Gold 
Mining  Co.  v.  The  Kimg  (1916),  A.  C.  566,  at  p.  582.  Pre- 
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viously  to  tlie  last  mentioned  decision  it  was  thought  Sect.  29. 
that  the  same  rules  applied  in  ascertaining  the  powers """" 
of  companies  incorporated  by  charter  under  the  Com- 
panies Act  of  the  Dominion  and  the  Acts  of  those  of 
the  provinces  which  provide  for  this  means  of  incor- 
poration as  those  applicable  to  companies  incorpor- 
ated under  a  memorandum  of  association.  The  Bon- 
anza Creek  Case  holds  that  the  doctrine  of  ultra  vires 
is  not  applicable  to  companies  incorporated  by  charter 
**in  the  absence  of  statutory  restriction  added  to  what 
is  written  in  the  charter."  "Such  a  company  has  the 
capacity  of  a  natural  person  to  acquire  powers  and 
rights.  If  by  the  terms  of  the  charter  it  is  prohibited 
from  doing  so,  a  \dolation  of  this  prohibition  is  an  Act 
not  beyond  its  capacity,  and  is  therefore  not  ultra 
vires,  although  such  a  violation  may  well  give  ground 
for  proceedings  by  way  of  scire  facias  for  the  forfei- 
ture of  the  charter,"  ibid,  at  p.  584. 

The  specific  question  under  consideration  in  the 
Bonanza  Case  was  whether  a  company  incorporated 
by  Letters  Patent  under  the  Ontario  Companies  Act 
could  acquire  ab  extra  powers  and  rights  outside  the 
boundaries  of  the  province.  It  was  held  that  the  com- 
pany which  was  given  by  its  charter  power  inter  alia 
to  carry  on  the  business  of  mining,  to  acquire  real  and 
personal  property,  including  mining  claims,  with  inci- 
dental powers,  had  no  authority  as  of  right  to  exercise 
powers  outside  the  province  of  its  incorporation,  but 
that  it  had  a  status  which  enabled  it  to  accept  from  the 
Dominion  authorities  the  right  of  free  mining  and  to 
liftld  the  leases  in  the  Yukon  wliich  were  in  question  in 
tlie  action.  However,  the  judgment  of  Viscount  Tlal- 
dane  explicitly  states  that  the  doctrine  of  ultra  vires 
does  not  apply  to  companies  incorporated  by  charter 
in  the  absence  of  some  restriction  in  its  constating  in- 
struments, and  presuma])ly  the  case  is  a  decision  on  the 
powers  of  companies  generally.  The  (|uestion  arises 
wliether  sub-section  3  of  section  29  which  states  that  the 
company  shall  have  all  powers  requisite  or  incidental  to 
the  carrying  on  of  its  undertaking  "as  if  it  was  incor- 
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Sect.  29.  porated  by  special  xVct  ol'  rarliaiiioiit,  embodying-  the 
provisions  of  this  Part  and  of  tlie  letters  patent  and 
supplementary  letters  ])atent  issued  to  such  com- 
pany" impliedly  cuts  down  the  company's  powers. 
Their  Lordships  in  considering  a  somewhat  similar 
in-ovision  of  the  Canadian  Statute  of  1864,  27  and  28 
Met.  c.  23,  which  stated  that  every  company  incor- 
porated under  that  Act  was  to  be  capable  of  exercising 
all  the  functions  of  an  incorporated  company  as  if  in- 
corporated by  a  special  Act  of  Parliament,  said, 
"Their  Lordships  so  construe  this  provision  as  an 
enabling  one,  and  not  as  intended  to  restrict  the  exist- 
ence of  the  company  to  what  can  be  found  in  the  words 
of  the  Act,  as  distinguished  from  the  letters  patent 
granted  in  accordance  with  its  provisions. ' '  The  judg- 
ment adds  that  Part  T.  of  the  Dominion  Act  is  framed 
on  the  same  principle  and  that  when  Letters  Patent  are 
granted  bj'-  Section  5  they  constitute  the  shareholders 
a  body  corporate  and  politic  for  any  of  the  objects,  with 
certain  exceptions,  to  which  the  legislative  authority 
of  the  Parliament  of  Canada  extends.  Accordingly  it 
seems  that  a  Dominion  company  has  all  the  powers  of 
a  common  law^  corporation.  See  also  Palmer's  Com- 
pany Law,  10th  ed.,  p.  3,  and  the  report  in  79,  L.  J.  Ch. 
345  of  British  South  Africa  Co.  v.  De  Beers,  where 
Swinfen  Eady,  J.,  collects  the  authorities  on  the  point. 
The  earlier  view  adopted  by  the  Canadian  Courts 
^vas  that  the  doctrine  of  ultra  vires  was  applicable  to 
companies  incorporated  by  Letters  Patent.  Thus  in 
Union  Bank  of  Canada  v.  McKillop  and  Sons  (1915) 
51  S.  C.  E.  510,  24  D.  L.  E.  787  a  guarantee  given  by  a 
company  so  incorporated  was  held  to  be  idtra  vires. 
See  also  O'Neill  v.  London  Jockey  Club  (1915)  8  0.  W. 
N.  602;  Smith  v.  Humbervale  (1915)  33  0.  L.  E.  452; 
Helwig  v.  Siemon  (1916)  10  0.  W.  N.  296;  Ward  v. 
Siemon  (1918)  43  0.  L.  E.  113;  Neivhouse  v.  Northern 
Light,  Potver,  dc,  Co.  (1914)  29  W.  L.  E.  249. 

In  Hepburn  v.  Connaught  Park  Jockey  Club  (1916) 
10  0.  W.  N.  333  the  Letters  Patent  of  a  Dominion  com- 
pany empowered  it  to  acquire  real  estate  at  Ottawa  for 
the  purpose  of  constructing  and  maintaining  a  race 
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course,  &g.,  and  this  specific  object  was  followed  by  tlie  Sect.  29. 
general  words  ''the  operations  of  the  company  to  be 
carried  on  throughout  the  Dominion  of  Canada  and 
elsewhere."  It  was  held  following  the  case  of  O'Neill 
V.  London  Jockey  CUih  (1915)  8  0.  W.  N.  602  that 
these  words  did  not  confer  the  right  to  establish  a  race 
course  at  any  place  other  than  Ottawa.  The  Appellate 
Division  in  Diehel  v.  Stratford  Improvement  Co. 
(1916-17)  38  0.  L.  R.  407,  dealt  with  the  question  of  the 
company's  power  to  enter  into  the  contract  there  under 
consideration  as  a  matter  of  construction  on  the  word- 
ing of  the  Ontario  Companies  Act.  See  also  Re  Gillies 
Guy,  Ltd.,  and  Laidlaiv  (1917-18)  13  0.  W.  N.  11,  57; 
Bank  of  Ottawa  v.  Hamilton  Stove  and  Heater  Co. 
(1918)  15  0.  W.  N.  152;  (1919)  44  0.  L.  R.  93. 

A  recent  amendment  of  the  Ontario  Companies  Act, 
6  Geo.  V.  c.  35,  s.  6,  passed  after  the  decision  in  the 
Bonanza  Case,  expressly  confers  on  the  companies 
thereby  affected  "the  general  capacity  which  the  com- 
mon law  ordinarily  attaches  to  corporations  created  by 
charter."  The  recent  judgment  of  the  Ontario  Su- 
preme Court,  Appellate  Division,  in  Ed  wards  v. 
Blackmore  (1918)  42  0.  L.  R.  105,  42  D.  L.  R.  280, 
while  decided  in  reference  to  a  company  governed 
by  the  above  mentioned  statutory  provision,  fol- 
lowed the  Bonanza  Case  and  is  applicable  to  all  com- 
panies incorporated  by  Letters  Patent.  This  was  an 
appeal  from  a  judgment  of  Masten,  J.,  who  held  that 
the  doctrine  of  ultra  vires  did  not  apply  to  an  Ontario 
company  created  by  charter.  Ferguson,  J. A.,  and 
Lennox,  J.,  affirmed  the  decision  appealed  from  on  this 
ground;  Rose,  J.,  on  the  ground  tliat  the  contract  was 
inti-a  vires,  having  regard  to  the  company's  powers 
under  its  charter  and  its  incidental  powers  under  the 
Act,  while  Mereditli,  C.  J.  C.  P.,  dissented.  The  follow- 
ing propositions  are  laid  down  by  Ferguson,  J.  A. : 

"A  corpoi'jition  created  by  cliarier  liad  at  common 
law  almost  uiiliinilod  capacity  to  contract,  and  .  .  . 
statements  in  the  charter  defining  the  objects  of  incor- 
poration do  not  take  away  that  nnlimitfd  ('n]).Mcit y,  and 
.     .     .     even  express  restrictions  in  the  charter  do  not 
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Sect.  29.  take  it  away,  but  are  simply  treated  as  a  declaration  of 
tlio  Crown's  pleasure  in  reference  to  the  purposes 
beyond  which  the  capacity  of  the  corporation  is  not  to 
be  exercised,  a  breach  of  which  declaration  gives  to  the 
Crown  a  right  to  annul  the  charter"  (at  pp.  IIG  and 
117  of  the  report  in  0.  L.  R.)-. 

**The  enumeration  in  the  charter  of  the  objects  for 
Avliich  the  company  is  incorporated  cannot  be  con- 
sidered as  a  declaration  that  the  company  shall  not  do 
things  other  than  those  particularly  set  out,  but  .  .  . 
it  requires  at  least  express  words  of  restriction  in  the 
charter,  or  the  statute,  to  confine  operations  of  the  com- 
pany, or  even  to  confer  upon  a  person  aggrieved  the 
right  to  apply  to  scire  facias  proceedings  to  cancel 
the  charter"  (at  p.  118  of  the  report  in  0.  L.  R.), 

See  also  on  powers  of  companies  Temiskaming 
Telephone  Co.  v.  Toivn  of  Cobalt  (1919)  44  0.  L.  R. 
366,  reversed,  Toivn  of  Cobalt  v.  Temiskaming  Tele- 
phone Co.  (1919),  49  S.  C.  R.  93,  restoring  judgment  in 
(1918)  42  0.  L.  R.  385. 

It  remains  to  consider,  if  there  is  a  statutory  re- 
striction in  the  governing  act,  e.g.,  where  the  company 
is  forbidden  to  make  loans  to  shareholders  (s.  29  (2)), 
whether  an  act  of  the  company  in  violation  of  such 
restriction  is  binding  on  the  company. 

In  this  connection  a  distinction  has  been  drawn 
between  powers  vested  in  a  company  by  reason  of  the 
fact  of  its  incorporation  by  an  act  of  the  Sovereign, 
such  as  the  capacity  to  bind  itself  by  its  contracts,  and 
powers  which  are  the  creation  of  the  governing  act, 
such  as  the  power  to  increase  or  decrease  the  capital 
stock  or  issue  preference  shares  or  issue  share  war- 
rants. There  appears  to  be  no  doubt  that  powers' of  the 
latter  class  can  only  be  exercised  in  the  manner  and  to 
the  extent  and  subject  to  the  conditions  provided  in 
the  governing  act.  The  enjoyment  of  powers  of  both 
classes  by  the  Company  would  be  ''subject  to  the  re- 
strictions which  are  imposed  on  its  proceedings"  by 
statute.  In  the  case  of  powers  of  both  classes,  i.e., 
whether  arising  out  of  general  corporate  capacity  or 
arising  out  of  express  statutory  enactment,  there  is 
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no  doubt  that  an  exercise  of  the  power  in  contra-    Sect.  29. 
vention  of  the  statute  is  ineffective.    Whether  this  is  on  ~ 

the  ground  of  ultra  vires  or  illegality  makes  no  differ- 
ence in  the  practical  result.  See  Henderson  v.  Strang 
(1919)  44  O.  L.  R.  617;  (1919)  45  0.  L.  R.  215.  This 
case  has  been  appealed  to  tlie  Supreme  Court  of 
Canada. 

See  further  Machen  on  Corporations,  sections 
1022-1025:  Copper  Mines  y.  Fox  (1851)  16  Q.  B.  229; 
Ayers  v.  South  Australian  dc,  Co.,  (1871)  L.  R.  3  P. 
C.  548;  Elve  v.  Boynton  (1891)  1  Cli.  501. 

The  following  conclusions  may  be  stated. —  Sunmmry. 

1.  A  company  incorporated  by  charter  under  Part 
I  has  the  general  capacity  of  a  common  law  corpora- 
tion. 

2.  Express  restrictions  in  the  charter  do  not  re- 
move that  capacity,  but  give  the  Crown  a  right  to 
annul  the  charter  for  a  breach  of  the  restriction;  and 
may  possibly  give  a  person  aggrieved  the  right  to 
apply  by  scire  facias  proceeding  to  annul  the  charter. 

3.  If  there  is  an  express  restriction  or  i^rohibition 
in  the  governing  act  it  must  be  complied  with  or 
observed  under  pain  of  nullity. 

Acts  of  a  company  quite  apart  from  their  being 
prohibited  by  the  charter,  may  be  illegal  as  being  con- 
trary to  public  policy  or  forbidden  by  law.  A  com- 
•pany  could  not,  for  example,  purchase  land  for  the 
pui-pose  of  a  lottery  scheme :  Prevost  v.  Bedarcl  (1915) 
51  S.  C.  R.  149. 

The  act  itself  expressly  confers  a  number  of 
powers  which  may  briefly  be  summarized  as  follows : — 

Incidental  powers,  ss.  5  and  29. 

Power  to  apply  for  the  change  of  the  company's 
name,  s.  21. 

Power  to  establish  offices  and  agencies,  s.  30. 

The  riglit  to  apply  for  ;nid  ()])tain  supplementary 
letters  ]);iif'Ti1,  s.  34. 
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Sect.  29.  Power   to   purchase   fractions   of   shares   for   the 


purpose  of  consolidation,  s.  51  (2). 

The  right  to  uuiintain  actions  between  the  company 
and  any  shareholder,  s.  99. 
intoipreta-  Certain  other  powers  and  rights  are  conferred  by 

^'''"  ^ ""  •       the  Interpretation  Act,  R.  S.  C.  (1906)  c.  1,  s.  30,  which 
is  as  follows  : — 

''In  every  Act,  unless  a  contrary  intention  ap- 
pears, words  making  any  association  or  number  of 
persons  a  corporation  or  body  politic  and  corporate 
shall, — 

(a)  vest  in  such  corporation  power  to  sue  and  be 
sued,  to  contract,  and  be  contracted  with,  by  their  cor- 
porate name,  to  have  a  common  seal,  to  alter  or  change 
the  same  at  tlieir  pleasure,  to  have  perpetual  succes- 
sion, to  acquire  and  hold  personal  property  or  mov- 
ables for  the  purposes  for  which  the  corporation  is 
constituted,  and  to  alienate  the  same  at  pleasure ;  and, 

(b)  vest  in  a  majority  of  the  members  of  the  cor- 
poration the  power  to  bind  the  others  by  their  acts; 
and, 

(c)  exempt  individual  members  of  the  corporation 
from  personal  liability  for  its  debts  or  obligations  or 
acts,  if  they  do  not  violate  the  provisions  of  the  Act 
incorporating  them. 

2.  No  corporation  shall  be  deemed  to  be  authorized 
to  carry  on  the  business  of  banking  unless  such  power 
is  expressly  conferred  upon  it  by  the  Act  creating 
such  corporation." 

As  to  powers  ''necessarily  and  insepai'ably  inci- 
dent to  every  corporation"  such  as  the  power  to  sue 
and  be  sued,  see  Poivell-Rees  Ltd.  v.  Anglo  Canadian 
Mortgage  Corporation  (1912)  26  0.  L.  R.  490,  at  p. 
493. 
Directors'  The  act  gives  the  directors  power  to  pass  by-laws 

with  reference  to  the  following  matters: — creation  of 
preference  shares,  s.  47;  consolidation  of  shares,  s. 
51;  increase  of  capital,  s.  52;  reduction  of  capital,  s. 
54 ;  the  borrowing  of  money,  s.  69 ;  allotment  of  stock, 
calls,  share  certificates,  forfeiture  of  stock,  transfer 
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of   stock,   dividends,   qualification   and   remuneration    Sect.  29. 
of  directors,  appointment  of  agents,  officers  and  ser-'  " 

vants,  meetings,  penalties,  and  the  conduct  of  the 
affairs  of  the  company,  s.  80.  The  directors  may  also 
repeal,  amend  and  re-enact  by-laws,  s.  81. 

Restrictions. 

The  Act  contains  a  number  of  restrictions  to  which  iiestric- 
companies  incorporated  under  it  are  subject: — 

1.  Before  a  company  may  commence  its  opera- 
tions or  incur  any  liability,  it  is  required  by  section 
26  that  10  per  cent,  of  its  authorized  capital  shall  have 
been  subscribed  and  paid  for.  See  however,  the  note 
to  that  section. 

2.  Powers  given  by  the  letters  patent  shall  be  exer- 
cised, subject  to  the  restrictions  and  provisions  of 
Part  I.  of  the  Act. 

3.  The  company  may  not  use  its  funds  in  the 
purchase  of  stock  or  other  companies  until  a  by-law 
has  been  passed  in  conformity  with  section  44. 

4.  No  dividend  shall  be  passed  which  will  impair 
the  capital  of  the  company,  s.  70. 

5.  Loans  to  shareholders  are  forbidden,  s.  29  (2). 
If  this  prohibition  is  contravened  the  loan  is  ultra 

vires,  and  an  objecting  shareholder  is  entitled  to  a 
decree  directing  the  restoration  of  the  money  to  the 
company:  Henderson  v.  Strang  (1919)  43  0.  L.  R.  617; 
(1919)  45  0.  L.  R.  215;  under  appeal  to  Supreme  Court 
of  Canada. 

But  a  loan  to  a  firm  of  which  the  sharelioldcr  is  a 
member  is  not  witliin  the  prohibition,  at  any  rate  where 
the  firm  by  the  law  of  its  domicil  is  a  legal  entity, 
separate  from  the  individuals  who  compose  it,  ibid. 

Exercise  of  powers. 

Wlicre  a  company  has  permissive  powers  which 
are  capable  of  being  exercised  without  tlie  creation  of 
a  nuisance  and  which  are  conferred  without  provision 
being  made  for  compensating  persons  injured  by  their 
exercise,  tliey  must  l)e  used  so  as  not  to  create  a  nui- 
sance:  Hopkins  v.  Hamilton  Electric  (1910)  2  0.  L.  R. 
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Sect.  29.    240.       The  general  rule  of  law  is  that  if  the  thing 

complained  of,  although  an  act  which  would  otherwise 

be   actionable,    be    authorized    by    statute,    then    no 

action  w^ill  lie  in  respect  of  it,  if  it  be  the  very  thing 

the  legislature  has  authorized.     If  it  be  not  the  very 

thing   authorized   an   action   will  lie :   Ficldhouse  v. 

City  of  Toronto  (1919)  43  0.  L.  R.  491  (App.  Div.) 

where  the  authorities  are  collected.   See  also  Leiqliton 

V.  B.  C.  Electric  Co.  (1914)  17  D.  L.  R.  117;  (1914)  18 

D.  L.  R.  505  and  cases  cited. 

Delegation  Powcrs  granted  to  a  corporation  by  charter  can- 

llon^of^^^   not  be  delegated  or  transmitted:  Sandwich  Windsor 

powers.        (&c.  Rij.  V.  City  of  Windsor  (1917-18)  13  O.  W.  N.  336, 

and  cases  cited. 

Powers  conferred  and  duties  imposed  by  the 
Legislature  on  log  driving  companies  cannot  be  dele- 
gated or  transferred  and  no  action  is  maintainable  on 
a  contract  based  on  such  a  transfer :  Lynch  v.  William 
Richardes  Company  (1905-8)  38  N.  B.  R.  160. 

A  company  cannot  by  resolution  delegate  to  the 
president  or  other  oflficer  the  powers  vested  by  law 
in  the  directors:  Twin  City  Oil  Co.  v.  Christie  (1909) 
18  0.  L.  R.  324. 

It  is  only  ministerial  acts  or  acts  of  administration 
merely,  that  can  be  delegated,  and  not  the  discretion- 
ary powers  of  the  board  of  directors:  Tanguay  v. 
Royal  Paper  Mills  (19,07)  Q.  R.  31  S.  C.  397. 

Provincial  legislation  affecting  Dominion  companies. 

It  is  established  that  Provincial  legislatures  may  to 
a  certain  extent  enact  laws  for  the  regulation,  tax- 
ation, and  licensing  of  Dominion  Companies.  The  ques- 
tion of  the  legality  of  the  various  provisions  in  force 
in  the  different  provinces  is  beyond  the  scope  of  this 
note  in  which  some  of  the  more  recent  decisions  only 
and  principles  therein  laid  down  are  referred  to. 

Legislation  excluding  Dominion  corporations,  be- 
cause not  registered  or  licensed  (where  a  license  may  be 
refused)  from  resorting  to  the  provincial  courts  to 
enforce  contracts  made  in  pursuance  of  the  powers 
granted  by  their  charter  are  nltra  vires:  John  Deere 
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Ploiv  Co.  Ltd.  V.  Wharton  (1915)  84  L.  J.  P.  C.  64;    Sect.  29. 

(1915)  A.  C.  330;   19   D.   L.   E.   353;  Linde  Canadian — 

Refrigerator    Co.    v.    Saskatchewan    Creamery    Co. 
(1915)    51   S.   C.   R.   400,   403.    A  province   can   not 
interfere  with  the  status  and  corporate  capacity  of 
a  Dominion  company  in    so    far   as    that    status  and 
capacity  carries  with  it  powers  conferred  by  the  Par- 
liament  of    Canada   to   carry   on   business   in   every 
part  of   the   Dominion:    John  Deere  Ploiv  Co.,  Ltd. 
V.  Wharton,    supra.     On    the    other    hand    the  Lord 
Chancellor  said  "It  is  true  that  even  when  a  com- <;^i,bject  to 
pany  has  been  incorporated  by  the  Dominion   Gov-  i""^'i'i^iai 
ernment  mth  powers  to  trade,  it  is  not  the  less  subject  general 
to  provincial  laws  of  general  application  enacted  under  -'pi^^^'^'^'^io^- 
the  j)owers  conferred  by  s.  92.     Thus,  notwithstanding 
that  a  Dominion  company  has  capacity  to  hold  land, 
it  cannot  refuse  to  obey  the  statutes  of  the  province 
as  to  mortmain.  Colonial    Building    and    Investment 
Association  v.  Att.-Gen.  of  Quebec  (53  L.  J.  P.  C.  27; 
9  App.  Cas.  157) ;  or  escape  the  payment  of  taxes,  even  Taxes, 
though  these  may  assume  the  form  of  requiring,  as 
the  method  of  raising  a  revenue,   a  license   to   trade  License, 
which  affects  a  Dominion  company  in  common  with 
other  companies,  Bank  of  Toronto  v.  Lamhe   (56  L. 
J.  P.  C.  81 ;  12  App.  Cas.  757).    Again  such  a  company 
is  subject  to  the  powers  of  the  Province  relating  to 
property  and  civil   rights  under   Section  92   for   the 
regulation  of  contracts  generally,  Citizen  Insurance 
Co.  v.  Parsons  (51  L.  J.  P.  C.  11 ;  7  App.  Cas.  96)." 

Tlieir  Lordships  refrained  from  stating  any  gen- 
ei-al  i)rinciples  beyond  observing  that  it  might  be  com- 
petent to  a  legislature  "to  pass  laws  ap])lying  to 
companies  without  distinction,  and  requiring  those 
which  were  not  incorporated  within  the  province  to  Suggosted 
register  for  certain  limited  purposes,  such  as  the  fur-  'jegi^ia'tK 
riisliing  of  iiifoi'mation;"  also  "to  enact  that  any  com- 
pany wliich  iiad  not  an  office  and  assets  within  the 
province  should  uikUu-  a  statute  of  general  application 
regulating  [)rocedurc,  give  security  for  costs." 

Since  the  above  decision  it  iias  been  liold  that  tlie  Snskatche- 
provisions  of  tlie  Companies  Act  (1915)  Sask.,  which"""' 

II.C.A. — 7 


98  DOMINION    COMPANIES   ACT. 

Sect.  29.    rtHiuiiws  all  companies   to   register  and   take   out   an 
~  annual  license,  are  infra  vires  and  are  applicable  to 

Dominion  companies :  Ilarmer  v.  Macdonald  Co.  Ltd. 
(1917)  33  D.  L.  R.  363;  (1919)  59  S.  C.  R.  45.    It  is 
understood  that  an  appeal  is  being-  taken  to  tlie  Judi- 
cial Connnittee  of  the  Priv}^  Council. 
Pi-ince  The  Prince  Edward  Island  Act  of  1913,  requiring  a 

EhmT^  sworn  statement  to  be  filed  by  every  company  not 
incorporated  by  or  under  the  authority  of  an  Act  of 
the  Legislature  of  Prince  Edward  Island,  carrying  on 
business  in  Prince  Edward  Island  and  having  gain  for 
its  purpose  or  object,  is  intra  vires,  and  a  contract 
entered  into  by  a  company  which  has  not  complied 
therewith  is  void:  W ill ett'^ Martin  Co.  v.  Full  (1915) 
24  D.  L.  R.  672. 
Manitoba.  In  Davidsou  V.  Great  West  Saddlery  Co.   (1917) 

35  D.  L.  R.  526;  (1919)  59  S.  C.  R.  45,  it  was  held  that  a 
Province  has  power  under  s.  92,  of  the  B.  N.  A.  Act 
to  compel  under  penalty,  a  Dominion  company  to 
take  out  a  license  as  a  condition  precedent  to  carrying 
on  business  and  holding  lands  within  its  territory,  and 
that  Part  iv.  of  the  Manitoba  Companies '  Act,  R.  S.  M. 
( 1913)  Ch.  35  is  intra  vires.  This  case  is  under  appeal 
to  the  Judicial  Committee  of  the  Privy  Council. 
Ontario.  In  Currie  v.  Harris  Litlio graphing  Co.  (1918)  41 

D-  L.  R.  227 ;  41  0.  L.  R.  475,  the  Supreme  Court  of 
Ontario,  Appellate  Division,  held  that  the  provisions 
of  the  Extra-Provincial  Corporations  Act  R.  S.  0. 
1914,  c.  179,  except  the  latter  part  of  s.  16  (1)  are 
intra  vires  so  far  as  they  apply  to  a  company  incor- 
porated under  the  Dominion  Companies  Act,  R.  S.  C. 
c.  129  (1906)  carrying  on  business  in  Ontario,  and  with 
its  chief  place  of  business  in  Ontario.  Such  company 
is  precluded  from  carrying  out  its  objects  and  under- 
takings in  Ontario  until  it  becomes  licensed;  it  is  sub- 
ject to  the  penalties  prescribed  in  the  Act  for  carrying 
on  business,  and  is  prohibited  from  holding  lands  for 
the  purposes  of  its  business  \vithout  being  licensed 
under  the  Act. 

That  part  of  s.  16  which  provides  that  so  long  as  a 
company  remains  unlicensed  it  shall  not  be  capable  of 


PRO\^NCIAL  LEGISLATION.  99 

maintaining  any  action  or  other  proceeding  in  any    Sect.  29. 
court  in  Ontario  in  respect  of  anj'  contract  made  in 
whole  or  in  part  Avithin  Ontario  in  the  course  of  or  in 
connection  with  business  carried  on  in  contravention 
of  the  provisions  of  Sec.  7  was  held  idtra  vires. 

It  was  also  held  that  a  Dominion  company  is  sub- 
ject to  and  bound  to  obey  the  statutes  of  the  province 
as  to  Mortmain.  The  words  "of  a  statute  for  the  time 
being  in  force ' '  contained  in  s.  3  of  the  Mortmain  and 
Charitable  Uses  Act,  R.  S.  O.  c.  103,  apply  only  to  a 
statute  of  the. Province,  and  the  words  "His  Majesty" 
where  the  first  occur  in  the  section  mean  His  Majesty 
so  acting  by  the  Lieutenant  Governor  of  the  Province, 
and  where  they  occur  the  second  time  mean  His 
Majesty  in  right  of  the  province.  The  Act  is  an  Act 
of  general  application.  The  above  case  is  also  under 
appeal. 

Where  a  Dominion  trust  company  has  applied  for 
a  license  and  as  a  term  of  receiving  it  has  given  a 
bond,  neither  the  company  nor  the  surety  can  attack 
the  validity  of  the  bond  on  the  ground  that  the  com- 
pany could  have  done  business  in  the  province  without 
a  license :  A.  G.  for  Ontario  v.  Railway  Passengers  As- 
surance Co.  (1918)  43  0.  L.  P.  108  (App.  Div.). 

A  Dominion  company  is,  in  connnon  with  other 
companies,  firms  and  persons  engaged  in  similar  busi- 
ness, liable  to  pay  a  license  tax  imposed  by  a  munici- 
palitv:  Re  Major  Hill  Taxicah  Co.  v.  CiUj  of  Ottaiva 
(1915)  7  0.  W.N.  747. 

Ill  He  Dominion  Marble  Co.  In  Liquidation  (1917)  Quebec. 
35  D.  \j.  R.  63,  it  was  held  that  a  Dominion  company 
is  subject  to  the  limitation  tliat  in  carrying  out  its 
objects  it  must  comply  with  the  law  relating  to  pro- 
perly and  civil  rights  in  each  of  the  provinces.  As  a 
result  it  was  licld  tiiat  the  c()mi)aiiy  in  TKiuidation  liad 
no  authority  to  create  in  favoui-  of  a  trustee  for  bond 
hohl'-rs,  a  privih'ge  upon  its  moval)h'  ])roi)erty  in  view 
of  tlie  local  hiw  in  force  in  tlie  Province  of  Quebec, 
making  movables  insusceptible  of  hyjx)! hecation.  By 
an  anicnchiicnt   to  the  Quebec  Companies  Act  (1914) 
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4  (iiM).  V.  CUi.  51,  autJiority  is  now  given  for  the  pledg- 
ing and  mortgaging  of  movable  property  to  secure 
bonds,  and  autiiorizing  such  pledges  or  mortgages. 

Statutory  Corporations. 

The  rule  thai  comijanies  incorporated  by  charter 
have  all  the  powers  of  a  natural  person  does  not  apply 
to  companies  incorporated  under  Part  II.  of  the  Act, 
which  are  statutory  companies.  To  these  the  doctrine 
of  ultra  vires  applies.  Moreover,  if  the  law  rests  as 
declared  in  Edivards  v.  Blackmore,  legislative  steps 
will  doubtless  promptly  be  taken  to  restrict  the  powers 
of  companies  to  those  set  out  in  the  letters  patent 
supplemented  by  the  powers  conferred  by  the  govern- 
ing act  itself.  Accordingly  a  statement  of  the  prin- 
ciples of  the  doctrine  of  ultra  vires  is  given  below. 

Principles  applicable  in  determining  extent  of  powers. 

The  method  to  be  adopted  for  ascertaining  whether 
any  given  act  is  intra  vires  or  not  is  stated  in  Atty.- 
Gen.  V.  Mersey  Railway  (1907)  1  Ch.  81,  at  page  99, 
to  be  as  follow^s:  ''  The  main  purpose  must  first  be 
ascertained;  then  the  special  powers  for  effectuating 
that  purpose  must  be  looked  for;  and  then  if  the 
act  is  not  within  either  the  main  purpose  or  the  special 
powers  expressly  given  by  the  Statute,  the  enquiry 
remains  whether  the  act  is  incidental  to  or  consequen- 
tial upon  the  main  purpose  and  is  a  thing  reasonably 
to  be  done  for  effectuating  it."  The  case  was  reversed 
in  (1907)  A.  C.  415,  but  the  above  statement  by  Buck- 
ley, L.J.,  was  not  dissented  from. 

To  the  above  rules  of  construction  must  be  added 
the  "primary  object"  rule  which  is  that  where  the 
objects  of  a  company  set  forth  a  number  of  powers 
the  paragraphs  containing  the  main  or  dominant  ob- 
jects must  first  be  looked  at  and  all  other  clauses  are 
to  be  regarded  as  merely  ancillary  to  the  main  object 
and  not  as  conferring  independent  powers:  German 
Date  Coffee  Company  (1882)  20  Ch.  D.  16-9. 

It  has  been  held  in  England  that  this  rule  applies 
even  though  the  memorandum  of  association  expressly 
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states  that  each  paragraph  is  to  be  read  separately  Sect.  29. 
and  not  restricted  by  any  other  paragraph:  Stephens 
V.  Mysore  Reefs,  {Kangundy)  Mining  Co.  (1902)  1  Ch. 
745.  But  see  Butler  v.  Northern  Territories  Mines  of 
Australia  (1907)  96  L.  T.  41,  which  decided  that  the 
primary  object  rule,  being  only  of  prima  facie  applica- 
tion, may  be  expressly  excluded  by  the  terms  of  the 
memorandum  of  association;  and  see  Cotman  v.  Broug- 
ham (1918)  A.  C.  514. 

It  appears  in  every  case  to  be  a  question  of  con- 
struction based  upon  a  consideration  of  the  whole 
memorandum  of  association  or  charter. 

Effect  of  ultra  vires  Acts. 

Ultra  vires  Acts  are  void  and  cannot  be  ratified. 

An  Act  which  is  clearly  beyond  the  powers  given 
to  a  company  by  its  instrument  of  incorporation  can- 
not be  ratified  even  by  the  unanimous  resolution  of 
all  the  shareholders:  Ashbury  v.  Riclie  (1875)  L.  R. 
7  H.  L.  653.  Such  an  act  being  ultra  vires,  is  null 
and  void.  In  this  case  Lord  Cairns  at  page  672  points 
out  the  necessity  of  carefully  distinguishing  between 
an  illegal  act  and  an  act  which  is  ultra  vires,  in  dealing 
with  the  powers  of  companies.  He  says,  ''The  ques- 
tion is  not  as  to  the  legality  of  the  contract;  the  ques- 
tion is  as  to  the  competency  and  power  of  the  coni])any 
to  make  the  contract." 

It  lias  been  held  further  that  a  judgment  by  con- 
sent or  by  way  or  compromise  against  a  corporation  to 
enforce  an  tiltra  vires  agreement  is  void,  being  of  no 
more  effect  than  the  contract  itself :  G.  N.  W.  C.  By. 
Co.  v.  Charlebois  (1899)  A.  C.  114  and  see  Re  New 
Zealand  Land  Company,  Jackson's  Case  (1888)  6.  N. 
Z.  L.  R.  (S.  C.)  549.  See  alao  Hughes  v.  Northern 
Electric  and  Manufacturing  Co.,  Limited  (1915)  50 
S.  C.  R.  626. 

A  comi)any  will  not  be  estopped  by  deed  or  other- 
wise from  showing  that  the  act  which  it  purports  to 
have  done,  or  the  contract  which  it  is  alleged  to  have 
made,  was  beyond  its  corporate  powers,  and  is,  there- 
fore, a  nullity  as  regards  the  company :  Baroness  Wen- 
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Sect.  89.    lock  v.  Hirer  Dee  Co.  (1887)  36  Ch.  I).  {)75ii,  10  App. 

Cas.  354;  Kx  parte  Watson   (1888)   21   Q.   B.  1).  301, 

at  p.  302.  And  persons  wlio  ileal  with  the  company 
cannot  hold  it  liable  for  an  attempted  exercise  of 
powers  which  it  does  not  possess:  Balfour  v.  Ernest 
(1851))  5  C.  B.  N.  S.  GOl;  Mahovif  v.  East  Holy- 
ford,  djc,  Co.  (1875)  L.  li.  7  H.  L.  8(J9.  This  prin- 
ciple does  not  apply,  however,  where  the  act  in 
question  is  not  outside  of  the  powers  of  the  company 
altogether,  but  is  one  which  has  been  performed  with- 
out the  observance  of  some  formality  which  is  a  mere 
matter  of  internal  management:  Comity  of  Gloucester 
Bank  v.  Rudry,  Sc,  Co.  (1895)  1  Ch.  629;  Maliony  v. 
East  Holyford  Co.,  supra,  and  Royal  British  Bank  v. 
Turquahd  (1855)  5  E.  &  B.  248  and  6  ih.  327.  In  such 
case  it  will  be  assumed  that  the  necessary  require- 
ments have  been  observed :  Colonial  Bank  of  Austral- 
asia V.  Willan  (1874)  L.  E.  5  P.  C.  417,  and  the  cases 
just  cited  above,  and  it  is  not  incumbent  on  the  person 
dealing  with  the  company  to  ascertain  that  all  its  pro- 
ceedings have  been  regular,  ibid.  But,  although  the 
company  cannot  be  held  to  a  contract  which  is  ultra 
vires  of  it,  a  remedy  may  exist  against  the  directors 
who  induced  the  contract:  Weeks  v.  Propert  (1873) 
L.  R.  8  C.  P.  427;  Looker  v.  Wrigley  (1882)  9  Q.  B.  D. 
397. 

See  also  on  estoppel  annotation  in  (1917)  36  D.  L. 
R.  107. 

The  effect  of  the  rule  that  a  company  cannot  be 
bound  in  respect  of  ultra  vires  acts  is  cut  down  by  two 
remedies  which  a  person  may  exercise  who  deals  with 
a  company  in  ignorance  of  the  fact  that  it  is  exceeding 
its  powers.  (1)  Such  person  may  be  entitled  to  sue 
the  directors  on  an  implied  warranty  of  authority  on 
their  part  to  bind  the  company. 

(2)   In  case  of  a  loan  he  may  be  entitled  to  be  subro- 
gated to  the  rights  of  creditors  who  have  been  paid  off 
out  of  the  proceeds  of  his  loan. 
Implied  Implied    Warranty. — If    directors    represent    that 

vsarran  y.      ^-^^^^  )\av(i  authority  to  enter  into  a  transaction,  where 
as  a  matter  of  fact  they  have  not,  and  the  party  to 
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whom  the  representation  is  made,  acting-  upon  it,  in-    Sect.  29. 
curs  loss,  he  may  sue  the  directors  for  damages :  Fir-  ~~~ 

banks  Executors  v.  Humphreys,  18  Q.  B.  D.  54;  White- 
haven Joint  Stock  Bank  v.  Reed  (1886)  54  L.  T.  360 
C.  A. 

Quasi-suhrogation. — In  the  case  of  an  ultra  vires  Qfiiasi-subro- 
borrowing  by  a  company,  the  lender  has  no  right  of  '"''  ^"°' 
action  against  the  company  in  respect  of  the  contract 
of  loan  itself.  Nor  can  he  enforce  any  securities  given 
for  such  loan.  However,  if  the  money  has  not  been 
spent  by  the  company  he  is  entitled  to  prevent  the  com- 
pany from  parting  with  it;  and  further,  if  the  money 
advanced  has  been  expended  in  paying  the  lawful 
enforceable  debts  of  the  company  he  is  entitled  to 
stand  in  the  shoes  of  the  creditors  so  paid  off,  but  he 
is  not  entitled  to  the  benefit  of  such  securities  as  the 
creditors  may  have  held  in  respect  of  their  debts: 
Blackburn  Benefit  Building  Society  v.  Cunliffe  Brooks, 
(1882)  22  Ch.  D.  61;  (1884)  9  App.  Cas.  857.  See  also 
Royal  Bank  v.  B.  C.  Accident  (1917)  35  D.  L.  R.  650; 
Sinclair  v.  Brougham  (1914)  A.  C.  398. 

It  is  immaterial  whether  the  debts  were  in  existence 
at  the  time  of  the  advance  or  not:  Baroness  Wenlock  v. 
River  Dee  (1887)  19  Q.  B.  D.  155. 

Incidental  Powers  of  Companies. 

Dicta  will  be  found  in  many  cases  to  indicate  that  a 
company  possesses  certain  powers  in  virtue  of  its 
being  a  corporate  body,  e.g.,  a  power  bona  fide  to  com- 
promise any  dispute  whatever  is  incident  to  the  legal 
existence  of  the  persona  of  a  body  corporate,  per 
James,  L.J.,  in  liatWs  Case  (1878)  8  Ch.  D.  334;  see 
also  Poucll  Rces  v.  Anglo  Canadian  Mortgage  Cor- 
poration (1912)  26  O.  L.  R.,  at  page  493.  It  is  doubt- 
ful, iiowcvci-,  wlictlicr  too  much  reliance  should  be 
placed  upon  sucli  expressions  of  judicial  opinion  as  a 
different  principle  is  clearly  cuuuciated  in  Aslilnirg, 
etc.,  Raihvay  Co.  v.  Riche  (1875)  L.  R.  7  H.  L.  653,  and 
the  true  principle  would  seem  to  be  that  the  possession 
of  incidental. powers  by  a  company,  or  powers  not 
specifically  mentioned  in  the  instrument  of  creation, 
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Sect.  29.  (lei)onds  not  on  its  being  a  corporate  body,  but  on  its 
'  liaving  implied  power  to  do  ''whatever  is  fairly  and 

reasonably  necessary  to  effectuate  its  specified  ob- 
jects." 

It  is  not  possible  to  state  in  regard  to  any  given 
companj^  incorporated  for  the  purpose  of  engaging  in 
certain  specified  undertakings,  just  what  powers  it 
possesses  other  than  those  expressly  given  it.  The 
words  ''All  the  powers,  privileges  and  immunities 
necessary  for  the  carrying  on  of  its  undertaking"  or 
similar  words  occurring  in  almost  all  companies  acts 
are  very  wide.  It  is  a  matter  of  construction  in  every 
case  to  determine  whether  or  not  a  certain  power  is 
intra  vires  of  the  company  under  consideration  when 
such  power  has  not  been  specifically  mentioned  in  its 
charter  or  other  instrument  of  creation;  and  in  con- 
struing such  instrument  the  ordinary  rules  of  construc- 
tion usually  applied  in  interpreting  written  documents 
should  be  followed,  per  Selwyn,  L.J.,  in  Re  Interna- 
tional Contract  Co.  (1869)  17  W.  R.  454,  at  p.  459; 
20. L.  T.  96,  at  p.  100;  to  which  may  be  added  the  words 
of  Davey,  J.,  in  New  Zealand,  Sc,  Co.  v.  Peacock 
(1894)  1  Q.  B.  622,  at  p.  632,  "The  memorandum  ought 
to  be  read  fairly  and  not  so  as  to  make  this  scheme 
ultra  vires  if  it  is  otherwise  unobjectionable."  See 
also  Union  Bank  of  Canada  v.  McKillop  (1914)  30  0. 
L.  R.  87,  at  page  98.  In  Williams  v.  Crawford  Tug  Co. 
(1907)  16  0.  L  .R.  245,  it  was  held  that  a  tug  company 
had  no  implied  power  to  guarantee  the  price  of  a  boiler 
to  be  purchased  by  the  tug  owner  employed  by  the 
company;  see  also  Carter  v.  Columbia  Bitidithic  Co. 
(1914)  18  D.  L.  R.  520;  Re  Penf/ellij-Akitt,  Ltd.,  Jac- 
ques Case  (1914)  16  D.  L.  R.  79,  but  see  A.  E.  Thomas, 
Ltd.  V.  Standard  Bank  (1909-10)  1  0.  W.  N.  379  and 
548,  where  under  tlie  circumstances  in  question  the 
power  to  guarantee  was  implied. 

In  Union  Bank  of  Canada  v.  McKillop  (1914)  30 
0.  L.  R.  87  and  affirmed  (1915)  51  S.  C.  R.  518,  the  de- 
fendant was  a  company  incorporated  under  the  On- 
tario Companies  Act,  R.  S.  0.  (1897)  c.  191  with  power 
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to  buy,  sell  and  deal  in  timber  and  lumber,  operate  saw  Sect.  29. 
mills,  etc.  The  giving  of  a  guarantee  for  a  debt  of  a 
company  whose  sole  connection  with  the  guarantor 
was  that  of  a  customer  was  held  to  be  ultra  vires.  But 
where  the  company's  powers  authorize  it  to  "guaran- 
tee the  contracts  of  or  otherwise  assist ' '  any  company 
carrying  on  any  business  which  the  guaranteeing  com- 
pany is  authorized  to  engage  in,  a  guarantee  by  the 
latter  of  the  account  of  a  company  carrying  on  such 
business  is  intra  vires:  Bank  of  Ottaiva  v.  Hamilton 
Stove  and  Heater  Co.  (1919)  44  0.  L.  R.  93. 

The  following  reported  decisions  afford  further 
illustrations  of  the  application  of  the  foregoing  prin- 
ciples in  specific  cases : — 

To  Make  Contracts. 

For  the  general  rule  see  judgment  of  Gwynne,  J., 
in  Hovey  v.  Whiting  (1886)  14  S.  C.  R.  515,  at  p.  531. 

A  company  may  not  assign  all  its  rights  and  powers 
absolutely:  Atty-Gen.  v.  TJie  Niagara  Falls  Interna- 
tional Bridge  Co.  (1873)  20  Gr.  34.  But  a  railway 
company  may  lease  a  portion  of  its  road  to  another 
company  and  assign  all  its  rights  and  privileges  as  to 
the  portion  so  leased:  Michigan  Central  Ry.  Co.  v. 
Wealleans  (1894)  24  S.  C.  R.  309,  but  see  Hincldey  v. 
Gilder  sleeve  (1872)  19  Gr.  212,  and  see  also  Montreal 
Telegraph  Co.  v.  Law  (1883)  27  L.  C.  Jurist  257,  at  p. 
277.' 

Distinction  between  contracts  executed  and  con- 
tracts executory:  The  Garland  Manufacturing  Co.  v. 
The  Northumberland  Paper  and  Electric  Co.,  Limited 
(1900)  31  O.  R.  40.  See  Young  v.  Bauh  of  Nova  Scotia 
(1915)  34  O.  L.  R.  176. 

Where  directors  had  bought  goods  on  the  credit  of 
the  company  which  by  the  act  of  incorporation  it  had 
no  i)ower  to  buy,  they  were  held  not  liable  on  a  war- 
ranty of  authority  or  otherwise,  the  representation 
being  one  of  law  and  not  of  fact :  Siniihers  v.  Macken- 
zie (1S97)  28  0.  R.  381. 
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Sect.  29.         See  also  Great  Western  Railway  Co.  v.  Preston  and 

Berlin  Co.  (1857)  17  U.  C.  R.  477;  Calvin  v.  The  Pro^ 

vineial  Insurance  Co.  (1869)  20  U.  C.  C.  P.  267;  Ber- 
iiardin  v.  Municipality  of  North  Dufferin  (1891)  19  S. 
C.  R.  581;  Fairchihl  v.  Ferf/uson  (1892)  21  S.  C.  R. 
484;  Charlehois  v.  Ddap  (1895)  26  S.  C.  R.  221. 

A  power  by  statute  or  charter  purporting  to  autho- 
rize a  company  to  sell  its  undertaking-  does  not  alone 
without  express  words  give  a  power  to  sell  for  shares 
in  another  company :  Hill  v.  Starr  Manufacturing  Com- 
pany (1914)  15  D.  L.  R.  146. 

The  power  to  dispose  of  lands  carries  with  it  the 
power  to  lease:  Dominion  Cotton  Mills  v.  Amyot 
(1912)  4  D.  L.  R.  306. 

To  Borrow  Money  and  to  Mortgage. 
To  borrow  A  Company  authorized  to  borrow  and  to  mortgage 

to  mortgage.  Can  take  a  bond  as  additional  security  for  money  over- 
due upon  it:  Hope  v.  Glass  (1863)  23  U.  C.  R.  86. 

Where  the  terms  upon  which  money  is  borrowed  or 
a  mortgage  given  by  a  company  are  not  illegal  it  is 
within  its  powers  to  pay  a  bonus  for  the  accommoda- 
tion obtained:  Farrell  v.  Tlie  Caribou  Gold  Mining 
Co.  (1897)  30  N.  S.  R.  199. 

Directors  of  a  company  were  authorized  to  execute 
a  mortgage  to  parties  who  had  agreed  to  advance  the 
sum  of  $30,000  to  enable  the  company  to  acquire  cer- 
tain mining  property  which  they  desired  to  purchase, 
and  to  include  in  such  mortgage  bonuses  amounting  in 
all  to  $10,000.  Held,  that  the  company  being  a  trading 
corporation,  had  as  such,  power  to  borrow  money  and 
to  mortgage,  and  that  as  long  as  the  terms  upon  which 
the  money  was  borrowed,  and  the  mortgage  given, 
were  not  illegal,  there  could  be  no  objection  to  paying 
a  bonus  for  the  accommodation  obtained :  Farrell  v. 
The  Caribou  Gold  Mining  Co.  (1897)  30  N.  S.  R.  190. 

The  power  to  borrow  money  implies  the  power  to 
mortgage.  Directors  of  a  company  incorporated 
under  the  Act  of  1852,  c.  2  (Rev.  Stats.  N.S.,  3rd  Series, 
750)  have  power  to  mortgage  the  property  of  the  com- 
pany to  discharge  obligations  for  which  the  sharehold- 
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ers  are  liable,  and  would  contiime  personally  liable  if    Sect.  29. 
there  was  no  mortgage:  In  re  Nash  Brick  and  Pottery 
Manufacturing  Co.  (1873)  3  N.  S.  R.  254. 

A  company  which  has  power  to  advance  moneys  on  Lend  on 
mortgage  securities  has  power  to  do  everything  neces-  "^o^'tS'ige. 
sary  to  protect  such  security  or  to  realize  upon  it,  and 
if  the  company  is  a  second  mortgagee  it  has  power  by 
implication  to  do  those  things  which  might  result  from 
the  working  out  of  the  relation  subsisting  between  first 
and  second  mortgagees,  such  as  a  power  to  redeem  the 
first  mortgage.  And  if'  such  a  company  take  a  mort- 
gage upon  leasehold  property  it  may  pay  the  rents 
reserved  in  order  to  avoid  a  forfeiture,  and  may  also 
pay  the  proper  expenses  of  maintaining  and  working 
the  propertv  where  its  productiveness  is  thus  attained: 
Sheffield,  dc,  Society  v.  Aizlewood  (1889)  44  Ch.  D. 
412. 

See  also  Western  Assurance  Co.  v.  Taylor  (1862) 
9  Gr.  471;  Reid  v.  Whitehead  (1864)  10  Gr.  446;  The 
Corporation  of  North  Givillimhury  v.  Moore  (1865)  15 
U.  C.  C.  P.  445;  Edinburgh  Life  Assurance  Co.  v. 
Graham  (1860)  19  U.  C.  L.  R.  581;  Victoria  Mutual 
Fire  Insurance  Co.  v.  Thompson  (1882)  32  U.  C.  C.  P. 
476;  9  A.  R.  620;  Sheppard  v.  Bonanza,  Sc,  Co.  (1894) 
25  O.  R.  305;  Roijal  Bank  v.  B.  C.  Accident  (1917)  35 
D.  L.  R.  650. 

When  one  of  the  objects  for  which  the  company  is 
incorporated  is  to  acquire,  sell  and  dispose  of  lands 
of  a  certain  description  the  company  has  power  to  give 
a  mortgage  as  security  for  purchase  money  and  to 
give  a  covenant  therein  to  pay  such  purchase  money: 
Sheppard  v.  Bonanza  Nickel  Co.  (1894)  25  O.  R.  305; 
see  also  Kirkpatrick  v.  Cornwall  Electric  Railivay  Co., 
Ltd.  (1901 )  2  O.  L.  R.  113.  This  was  a  case  of  an  elec- 
tric street  railway  company  iiicorijorated  under  the 
Ontario  Joint  Stock  Comi)anies  Letters  Patent  Act, 
R.  S.  ().  (1SH7)  c.  157,  wliicli  gave  the  dii-cctors  jxtwer 
to  borrow  money  upon  the  credit  of  the  conipaiiy  under 
the  sanction  of  a  by-law  of  the  sli;ir<li(»lil('i's ;  and  uiidcr 
tlif  like  sanction  to  liy])othecate  mortgage  or  pledge 
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Sect.  29.  the  real  or  personal  property  of  tlio  company  to  secure 
any  sum  or  sums  borrowed  for  the  purposes  thereof. 
It  was  hekl  that  this  section  did  not  restrict  the  power 
of  mortgaging  to  the  existing  property  of  the  com- 
])any;  per  Osier,  J. A.,  at  page  117,  ''There  is  nothing 
in  the  act  which  expressly  or  by  implication  restricts 
the  exercise  of  the  power  to  its  then  existing  property. 
In  til  is  respect  it  seems  to  me  that  the  company  is  in- 
vested with  as  large  powers  to  mortgage  its  ordinary 
after  acquired  property  as  belongs  to  an  individual 
person."  See  also  Perth  Flax  and  Cordage  Co.  (1909) 
13  0.  W.E.  1140. 


To  pay 
interest. 


To  Pay  Interest. 

In  an  action  for  the  interest  on  bonds  issued  by  a 
company  under  37  Vict.  cap.  57  (Que.),  the  defendants 
pleaded  that  the  Legislature  could  not  enact  a  law 
authorizing  the  company  to  enter  into  any  contract 
binding  on  it  by  which  a  rate  of  interest  higher  than 
six  per  cent,  was  to  be  paid,  and  the  coupons  being  at 
the  rate  of  seven  per  cent,  the  obligation  was  void,  or 
at  most  good  only  for  six  per  cent.  It  was  held,  how- 
ever, that  the  company  being  authorized  to  borrow 
could  legally  agree  to  pay  seven  per  cent,  or  such  other 
rate  as  might  be  specially  agreed  upon :  Macdougall  v. 
Montreal  Warehousing  Co.  (1880)  3  L.  N.  64. 

Corporations  other  than  banks  may  validly  lend  at 
any  stipulated  rate  of  interest :  Royal  Canadian  Insur- 
ance Co.  v.  Montreal  Warehousing  Co.  (1880)  S.  C.  3 
L.  N.  155;  McHugh  v.  Union  Bank  of  Canada  (1913) 
A.  C.  299. 


To  lend 
money. 


To  Lend  Money. 

The  power  to  loan  is  a  common  power  to  be  in- 
serted, and  its  omission  from  the  memorandum  of  a 
trading  company  is  significant.  Thus  where  there  was 
no  express  power  to  loan  it  was  held  that  a  company 
incorporated  to  carry  on  a  general  contracting  busi- 
ness had  no  implied  power  to  make  a  loan  to  another 
company,  and  that  a  chattel  mortgage  taken  therefor 
was   invalid:    Columbia  Bitidithic   Co.  v.  Vancouver 
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Lumber  Co.  (1914)  20  D.  L.  E.  954;  (1915)  21  D.  L.  R.    Sect.  29. 
91.    The  company  might  have  the  right  to  sue  for  the 
return  of  the  money,  ibid. 

To  Issue  Shares  at  a  Discount. 

Without  being  especially  empowered  to  do  so  a  com- 
pany cannot  make  allotments  of  its  capital  stock  at  a 
rate  per  share  below  the  face  value:  Northwest  Elec- 
tric Co.  V.  Walsh  (1898)  29  S.  C.  R.  33;  Re  Clinton 
Thresher  Co.  (1910)  20  0.  L.  R.  555.  It  is  ultra  vires 
to  issue  fractions  of  a  share:  McGill  Chair  Company 
{Munro's  Case)  (1912)  26  0.  L.  R.  254. 

A  company  incorporated  under  the  Manitoba  Act 
was  held  to  have  no  power  to  bargain  away  paid  up 
shares  for  a  mere  covenant  or  agreement  to  do  certain 
future  acts  as  to  which  upon  non-performance  the 
company's  right  would  be  to  damages  only:  Winnipefj 
Hedge  and  Wire  Fence  Co.,  Limited  (1912)  1  D.  L.  R. 
316,  Jones  and  Moore  Electric,  18  Man.  L.  R.  549, 
followed  {sed  queer e). 

A  company  after  it  has  improperly  issued  shares 
at  a  discount  has  no  power  to  cancel  them:  McGill 
Chair  Company,  Munro's  Case  (1912)  26  0.  L.  R.  254. 
If,  however,  certificates  have  not  been  issued  and  the 
contract  to  take  shares  is  still  executory  a  resolution 
may  be  passed  cancelling  them:  Re  Matthew  Guy  Car- 
riaqe  and  Automobile,  Thomas's  Case  (1912)  3  0.  W. 
N.  902. 

While  a  company  may  not  issue  its  shares  at  a  dis- 
count there  is  no  rule  which  absolutely  prevents  direc- 
tors representing  the  compan}^  from  selling  shares  at 
par  where  they  are  at  a  premium  on  tlie  market: 
Harris  v.  Sumner  (1908)  5  E.  L.  R.  161. 

To  Acquire,  Hold  and  Dispose  of  Land. 

'I'liis  i)()\\or  is  expressly  covered  by  Section  29. 
Apart  fi-oiii  tlic  Acl  llic  l;i\v  is  as  follows: 

A  company  empowered  to  hold  land  for  a  definite 
purpose  only  may  take  a  conveyance  of  land  for  an- 
other purpose,  an<;J  the  Crown  alone  can  take  advantage 
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Sect.  29.    of  the  diyabilitv,  and  the  company  can  convey  its  de- 

i'oa:siblo  title:  Bechcr  v.  Woods  (1865)  16  U.  C.  C.  P. 

iioia  and  '29 ;  McDiannid  v.  Hughes  (1888)  16  0.  R.  570.  So  also 
soli  land.  if  .^  company  has  power  to  hold  land  for  a  definite 
period  only,  without  any  provision  as  to  reverter,  and 
liolds  beyond  that  period,  the  Crown  alone  can  take 
advantage  of  it :  McDiannid  v.  Hughes,  and  this  case 
is  authority  for  saying  that  in  Ontario,  at  all  events, 
though  the  Statutes  of  Mortmain  have  been  held  to  be 
in  force  in  that  Province,  the  position  is  the  same 
though  the  company  has  not  been  empowered  to  hold 
lands  at  all,  if  it  has  not  been  expressly  prohibited  from 
doing  so. 

An  insurance  company  had  power  to  hold  real 
estate  for  the  immediate  accommodation  of  the  com- 
pany "or  such  as  shall  have  been  bona  fide  mortgaged 
to  it  by  way  of  security,  or  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted  in  the  course  of  its 
dealing."  It  had  also  power  to  invest  its  funds  in 
mortgages  of  real  estate.  The  company  sold  a  vessel 
and  took  from  its  vendee  mortgages  on  real  estate 
for  securing  the  purchase  money.  It  was  held  that  this 
transaction  was  intra  vires:  Western  Assurance  Co. 
V.  Taijlor  (1862)  9  Gr.  471. 

Only  the  Crown  can  take  advantage  of  the  forfei- 
ture which  a  company  incurs  by  holding  land  when  not 
empowered  to  do  so:  McDiannid  v.  Hughes  (1888)  16 
0.  R.  570. 

A  company  incorporated  by  private  Act,  having 
obtained  an  indefeasible  title  to  real  property  under  the 
Land  Registry  Act  for  purposes  not  authorized  by  the 
incorporating  Act,  may  enter  into  an  agreement  for  sale 
of  the  property  and  sue  to  recover  arrears  of  payments 
due  thereon:  Hudson  Bay  Ins.  Co.  v.  Creelman  (1918) 
40  D.  L.  R.  274;  (1919)  48  D.  L.  R.  234  (P.C). 
To  hold  A  bona  fide  agreement  to  sell  is  sufficient  to  prevent 

'''°*^-  a  forfeiture :  London  and  Canadian  Loan  and  Agency 

Co.  V.  Graham  (1888)  16  0.  R.  329.  See  also  Becher  v. 
Woods  (1865)  16  U.  C.  C.  P.  29;  Sheppard  v.  Bonanza, 
Sc,  Co.  (1894)  25  0.  R.  305. 
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Reduce  Capital  or  Repurchase  Shares.  Sect.  29. 

To  an  action  for  a  call  on  stock  by  the  liquidators  of 
a  companv,  the  defendant  pleaded  that  he  had  sub-  ca^pitaf  or 
scribed  for  80  shares  of  stock,  on  which  he  had  paid  10  ^J'^Jjf  ^'^ 
per  cent.  Subsequently  at  a  meeting  of  the  sharehold- 
ers duly  called  for  that  purpose  it  was  decided  in  the 
interests  of  the  company  to  reduce  the  capital  from 
$1,000,000  to  $250,000  by  accepting  a  pa^mient  of  15 
per  cent,  on  the  shares,  and  exchanging  them  with  the 
shareholders  for  one  quarter  of  the  number  of  shares 
fully  paid  up.  The  defendant  agreed  to  this  arrange- 
ment and  after  paying  up  15  per  cent,  of  his  shares, 
making  25  per  cent,  paid  in  all,  he  received  from  the 
managing  director  20  paid  up  shares  for  the  80  shares 
held  by  him.  This  was  done  in  good  faith  and  in  pur- 
suance of  the  resolution  of  the  shareholders  authoriz- 
ing it.  It  appeared  that  if  the  arrangement  had  been 
fully  carried  out  it  would  have  realized  a  sum  sufficient 
to  pay  all  the  liabilities  of  the  company. 

Held,  however,  that  the  company,  mthout  being 
specially  authorized,  could  not  reduce  its  capital,  nor 
purchase,  or  accept  a  surrender  of  its  shares,  and  the 
transaction  was  therefore  ultra  vires  and  void:  Ross 
V.  Fispt  (1882)  8  Q.  L.  R.  251  S.  C. 

Where  a  person  has  regularly  become  a  shareholder 
the  company  has  no  power  to  acquire  its  own  shares  by 
transfer  or  surrender  from  the  shareholder  apart  from 
the  remedies  it  is  authorized  to  enforce  for  non-pay- 
ment of  calls:  Re  Whmipeg  TJedfje  and  Wire  Fence 
Company  (1912)  1  D.  L.  R.  316;  Smifli  v.  Gowfjanda 
(1909-10)  44  S.  0.  R.  621;  Colonial  Assurance  Co.  v. 
Smith  (1913)  12  D.  L.  R.  113. 

Sec  Stavrrt  v.  McMillan  (1911)  24  O.  L.  R.  456, 
affin.i.Ml  on  uppcal  (1913)  13  D.  L.  R.  761  (P.C.). 

Xoi-  will  a  company  be  bound  l)y  a  contract  to  re- 
sell (»)■  imrcliase  its  own  sliares  issued  to  a  subscriber:  . 
Hrlwif/  V.  Sirmon  (1910)  10  O.  W.  N.  296;  Ward  v. 
Sietnon  (1918)  43  0.  L.  R.  113;  in  Re  Colonial  Assnr- 
ance  Co.;  Crossley's  Case  (1917)  34  D.  L.  R.  341,  a 
transfer  bv  a  shareholder  in  compromise  of  an  action 
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Sect.  29.  of  partly  paid  shares  to  a  trustee  for  the  company  was 
held  not  to  be  a  trafTiclvliii;-  by  the  company  in  its  shares. 

Tlie  following  method  of  providing  a  company  with 
working  capital  was  held  not  to  be  a  purchase  by  the 
company  of  its  own  shares.  Under  an  agreement  of 
the  members  of  a  syndicate  which  organized  the  com- 
pany a  number  of  shares  issued  as  fully  paid  up  in 
consideration  of  the  transfer  of  assets  to  the  company 
were  transferred  to  the  president  and  secretary  of  the 
company  for  the  purpose  of  providing  funds  for  the 
organizing  of  the  company  and  providing  it  with  work- 
ing capital.  A  portion  only  of  the  shares  were  sold  and 
the  company  having  become  prosperous  and  there 
being  no  immediate  prospect  of  further  capital  being 
required  an  action  was  brought  by  members  of  the 
syndicate  to  make  the  directors  of  the  company 
account  to  them  for  the  unsold  balance.  It  was  held 
that  this  was  not  a  wrongful  acquisition  by  the  com- 
pany of  its  own  shares ;  that  the  syndicate  had  retained 
no  individual  interest  in  the  shares;  that  the  words 
**for  the  purpose  of  providing  funds"  simply  showed 
the  way  in  which  the  funds  were  to  be  used,  but  did  not 
put  any  limitation  upon  the  beneficial  interest  which 
was  transferred;  and  that  the  directors  were  not 
bound  to  account  for  the  unsold  shares :  Black  v.  Car- 
son (1913)  7  D.  L.  R.  484;  (1917)  36  D.  L.  R.  772  (P.O.). 

In  carrying  out  an  arrangement  of  the  above  de- 
scription it  will  usually  be  found  to  be  convenient  to 
cause  the  shares  to  be  transferred  to  the  transfer  agent 
of  the  company  as  trustee.  It  is  also  important  to 
make  adequate  provision  for  the  voting  of  the  shares 
and  the  disposition  of  dividends  thereon  while  the 
shares  remain  undisposed  of  and  the  final  distribution 
of  any  surplus  of  shares  not  required  to  be  sold  among 
the  shareholders  for  the  time  being  of  the  company  or 
as  may  be  deemed  advisable. 

For  reduction  of  share  capital  under  the  Act  see 
the  notes  to  s.  54. 

To  Give  Warehouse  Receipts. 

To  give  Appellant  in  this  action  claimed  1,100  tons  of  iron 

r^iS^^     as  endorsee  of  five  warehouse  receipts  given  by  the 
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Moisic  Iron  Co.     Two  of  the  receipts  were  signed  by    Sect.  29. 

the  president  and  three  by  the  secretary  of  the  com- 

pany.  Defendants  pleaded  that  they  were  not  ware- 
housemen and  could  not  give  warehouse  receipts,  and 
that  their  president  and  secretary  had  no  authority  to 
grant  such  receipts. 

Held,  that  the  action  must  be  dismissed  as  there  was 
no  evidence  that  the  company  were  warehousemen,  or 
that  the  president  and  secretary  were  authorized  to 
sign  warehouse  receipts:  Hearle  v.  Rhind  (1878)  22  L. 
C.  J.  239;  1  L.N.  101  Q.B. 

Miscellaneous  Cases. 

Dividends  cannot  be  declared  when  the  capital 
would  be  impaired  by  so  doing.  This  is  ultra  vires  no 
matter  how  small  the  dividend:  Colonial  Insurance 
Company  v.  Smith  (1913)  12  D.  L.  R.  113. 

That  the  performance  of  a  contract  requires  the 
construction  of  an  increased  plant  does  not  make  it 
ultra  vires:  National  Malleable,  dc,  Company  v. 
Smith's  Falls  (1907)  14  0.  L.  R.  22. 

The  power  to  buy  the  assets  of  another  company  is 
not  taken  away  ])y  a  prohibition  against  leasing,  amal- 
gamating or  selling  out  to  any  other  company:  Cor- 
poration  of  the  City  of  Toronto  v.  Toronto  Electric 
Light  (1905)  10  0.  L.  R.  621. 

It  is  ultra  vires  to  forbid  the  transfer  of  paid  up 
shares :  Re  Good  <&  Jacoh  Y .  Shantz  Son  (&  Co.,  21  0. 
L.  R.  153;  Re  Imperial  Starch  Company  (1905)  10  0. 
L.  R.  22;  Re  Belleville  Driving  and  Athletic  Associa- 
tion (1911)  31  0.  L.  R.  79  (C.  A.);  Canada  National 
Fire,  &c.,  Co.  v.  Hutchings  (1918)  87  L.  J.  P.  C.  106. 

A  covenant  to  establish  and  maintain  a  railway 
station  is  within  the  corporate  powers  of  a  develop- 
ment company  "to  do  any  act  to  increase  the  value  of 
the  property,  etc.":  Norquay  v.  G.  T.  P.  Town  and  De- 
velopnirnt  Co.  (1916)  25  D.  L.  R.  59. 

30.  The  company  shall,  at  all  times,  have  an  office  in  the  onines, 
city  or  town  in  which  its  chief  place  of  business  in  Canada  is  agonoies, 
situate,  which  shall  be  the  Icfjal  rlomicilo  of  the  company  in  '  ^^^^^  '^' 

n.c.A. — 8 
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Sect.  30.     Canada;  and  the  company  may  establish  such  other  offices  and 

agencies  elsewhere  as  it  deems  expedient. 

Notice.  2.  Notice  of  the  situation  of  such  principal  office  and  of  any 

change  therein  shall  be  published  in  the  Canada  Gazette.     2  E. 

VII.;  c.  15,8.22. 

It  should  be  noted  that  while  the  section  contem- 
plates that  the  head  office  and  the  place  where  the 
company's  main  business  in  Canada  is  transacted 
should  bo  one  and  the  same,  this  is  not  necessarily  the 
case.  The  naming  of  the  office  and  the  publication 
thereof  by  the  company  are  decisive  and  it  is  not 
necessary  that  any  part  of  the  company's  business  in 
the  ordinary  sense  of  the  term  should  be  carried 
on  at  the  place  where  the  head  office  is  situated. 

It  is  to  the  courts  in  the  province  where  the  com- 
pany's head  office  is  situated  that  a  petition  to  wind 
up  the  company  must  be  presented:  E.  S.  C.  (1906)  c. 
144,  s.  8. 

It  does  not,  however,  follow  that  a  company  may 
not  have  more  than  one  place  of  residence.  As  a 
matter  of  fact  it  may  be  licensed  to  do  business  in  one 
or  more  jjrovinces  under  the  extra-provincial  corpora- 
tions acts  there  in  force.  In  such  case  the  naming  of  a 
registered  office  where  service  may  be  made  and  the 
appointing  of  an  attorney  on  whom  process  may  be 
served  are  required.  It  is  in  each  case  a  question  of 
fact  whether  the  company  carries  on  its  business  in 
any  given  place:  Hag  gin  v.  Comptoir  D'Escanipte,  23 
Q.  B.  D.  521;  Buckley*  8th  ed.,  p.  176. 

For  the  purpose  of  taxation  a  company  may  be 
deemed  to  be  resident  in  a  jurisdiction  other  than  that 
of  the  place  where  its  head  office  is  situated :  De  Beers 
Consolidated  Mines,  Limited  v.  Hoive  (1906)  A.  C.  455, 
where  it  was  held  that  for  the  purpose  of  the  Income 
Tax  Act,  1853,  the  company  was  resident  in  England. 

Section  95  of  the  Act  provides  that  service  of  pro- 
cess shall  be  made  "at  the  office  of  the  company  iu  the 
city  or,  town  in  which  its  chief  place  of  business  in 
Canada  is  situated."  See  also  Section  91,  which  pro- 
vides tliat  the  books  mentioned  in  Sections  89  and  90 
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shall  be  kept  ' '  at  the  head  office  or  chief  place  of  busi-   Sect.  30. 
ness  of  the  company"  without  adding  the  qualifying 
words  '4n  Canada." 

Apart  from  the  Act  it  would  appear  that  the  domi- 
cile of  a  company  is  determined  by  the  situation  of  the 
office  from  which  the  company  is  controlled  and  man- 
aged, Halsbury,  voL  5,  para.  6. 

The  question  arises  whether  a  company  may  be 
domiciled  outside  of  the  country  under  the  laws  of 
which  it  is  incorporated.  See  as  to  this  Halsbury,  vol. 
5,  p.  15,  note  m. 

Doubts  have  arisen  as  to  the  validity  of  resolutions 
passed  at  meetings  held  outside  the  incorporating 
State,  see  De  Beers  v.  Hoive  (1905)  A.  C.  455.  For  a 
fuller  discussion  of  this  question  see  the  notes  to  s.  77 
dealing  with  meetings,  and  see  Re  Lands  S  Homes, 
dc,  Robertson's  Case  (1919)  44  D.  L.  R.  325  (Man. 
C.A.). 

31.  Every  deed  which  any   person,   lawfully  empowered  in  Acts  of 
that  behalf  by  the  company  as  its  attorney,  signs  on  behalf  of  j^j"'^j°g^ 
the  company  and  seals  with  his  seal,  shall  be  binding  on  the 
company  and  shall  have  the  same  effect  as  if  it  was  under  the 

seal  of  the  company.    2  E.  VII.,  c.  15,  s.  23. 

In  Scottish  Canadian  Canning  Go.  v.  Dickie  (1915) 
22  D.  L.  R.  890,  it  was  held  that  the  managing  director 
of  a  company  incorporated  under  the  Imperial  Com- 
panies (Consolidation)  Act,  1908,  to  whom  authority 
had  been  given  to  execute  all  deeds  and  instruments 
which  he  might  think  necessary  in  connection  with  the 
company's  business,  was  entitled  to  lease  the  com- 
pany's salmon  cannery. 

32.  Every  contract,  agreement,  engagement  or  bargain  made,  Tontracts  of 
and  every  bill  of  exchange  drawn,  accepted  or  endorsed,  and  i"-'*'"^  l)iiul- 
cvery  promissory  note  and  cheque  inade,  drawn  or  endorsed  on  cunpjiny. 
behalf  of  the  c-ompany,  by  any  agent,  officer  or  servant  of  the 
company,  in  gfncral  accordance  with  his  y)owers  as  such  under 

the  by-laws  of  Ihe  company,  shall  1)C  binding  upon  the  company. 

2.  In  no  case  shall  it  be  necessary  to  have  the  seal  of  the  fnsps  where 
company  affixed  to  any  such  contract,  agreement,  engagement,"^"'"'**  . 
bargain,  bill  of  exchange,  promissory  note  or  cheque,  or  to  prove 
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Sect.  32.     ili;it    tlu'  sanu'  was  made,  ilrawn,  accepted  or  eiulorsed,  as  the 

ease  may  be,  in  inii'suaiice  of  any  by-law  or  special  vote  or  order. 

No  indi-  3.  No  person  so  acting  as  such  a<2,ent_  officer  or  servant  of 

vi.iuallia-      {Ij^-,   oompanv   shall   be   thereby   subjected   individually   to  any 

^'  liability  whatever  to  any  tliird  person'.    2  E.  VII.,  c.  15,  s.  24. 

History  of  s.  32. 

Provincial  variations. 

Construction  of  s.  32. 

Note  on  the  powers  and  liabilities  of  corporations. 

(A)  Contracts: 

(1)  Limitations. 

Pre-incorpar£tion  contracts. 

Subscription  for  shares  before  incorporation. 

Ultra  vires  contracts. 

(2)  As  to  the  necessity  for  affixing  the  corporate 

seal  to  the  contract. 

Part  performance. 

Other  Canadian  cases. 

Executed  contracts  not  under  seal  enforced. 

Executory  contracts  not  under  seal  not  en- 
forced. 

Ontario  Act. 

Contracts  in  pursuance  of  charter. 

Sec.  32  (2) — Form  of  the  contract. 

Formalities  in  appointing  agents. 

Miscellaneous  cases. 

(3)  Of  the  authority  of  the  agent  or  officer. 

Agency  in  general. 

Directors,  general  agents,  etc. 

Authority  of  agent. 

Agents  de  facto. 

Course  of  dealing. 

Holding  out  and  acquiescence. 

Ostensible  authority. 

Agent  apparently  acting  within  authority. 

Principle  excluded. 

Officers — Manager    and    managing    director; 

president;  vice-president;  secretary. 
Personal  liability  of  agent. 
Bills,  notes  and  cheques. 
Ratification. 
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(B)  Liability  for  torts.  Sect.  32. 

-     The  provisions  contained  in  the  above  section  ap- History  of 
peared  in  substantially  the  same  form  in  (1902)  c.  15, ^•^2- 
s.  24;  R.  S.  C.  (1886)  c.  119,  s.  76;  and  (1877)  c.  40,  s.  66. 

In  order  to  determine  the  applicability  of  cases  Provincial 
decided  under  the  companies  legislation  of  the  various '^^"^*'^°^- 
provinces  it  is  necessary  to  note  the  variations  in  the 
local  acts  which  are  as  follows : — 

(a)  The  Quebec,  New  Brunswick  and  Manitoba 
Acts  follow  the  phraseology  of  the  Dominion  Act.  The 
section  appears  in  the  Quebec  Act  as  para.  5997 ;  in  the 
New  Brunswick  Act  as  s.  72 ;  in  the  Manitoba  Act  as 
s.  66.  In  the  Manitoba  Act  the  words,  ''or  otherwise" 
are  added  after  the  words  ' '  in  general  accordance  with 
his  powers  as  such  under  the  by-laws." 

(b)  In  Ontario  the  corresponding  section,  viz.,  s. 
81  of  R.  S.  0.  (1897)  c.  191,  reproducing  s.  78  of  60 
Vict.  c.  28,  appears  to  have  been  dropped  in  1907,  and 
in  the  subsequent  revisions. 

(c)  In  the  Nova  Scotia  Act,  s.  88,  c.  128  R.  S.  N.  S. 
(1900)  and  amendments,  reproduces  s.  37  of  the  Im- 
perial Act  of  1867. 

(d)  The  Acts  of  Saskatchewan,  Alberta  and  British 
Columbia  contain  two  sections,  one  incorporating  the 
provisions  of  the  Imperial  Act,  as  in  the  case  of  Nova 
Scotia,  and  the  other  section  containing  a  provision 
similar  to  the  Dominion  s.  32,  covering  contracts  by 
officers  and  agents,  and  expressed  to  be  subject  to  the 
first  named  section,  viz.,  the  section  corresponding  to 
the  Imperial  Act,  1867,  s.  37. 

The  sections  in  question  appear  in  the  Acts  of  the 
above  named  provinces  as  follows: — Saskatchewan, 
ss.  107,  108;  Alberta,  ss.  95,  97;  British  Columbia,  ss. 
84,  86. 

The  provisions  of  the  Imperial  Act  are  found  in 
sub-sections  (1)  and  (2)  of  section  76  of  the  Act  of 
1908,  which  is  a  re-enactment  of  section  37  of  the  Act 
of  1867.    Tlie  latter  section  reads  as  follows : — 
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g^>  -  • 

Sect. 32.  "Contracts  oii  beliaU'  of  any  company  under  the 

principal  Act  may  be  made  as  follows  (that  is  to  say) : 

English  Act.  (1)  Any  contract  whicli  if  made  between  private 
persons,  woukl  be  by  law  required  to  be  in  writ- 
ing, and  if  made  according  to  English  law  to  be 
under  seal,  may  be  made  on  behalf  of  the  com- 
Ijany  in  writing  under  the  common  seal  of  the 
company,  and  such  contract  may  be  in  the  same 
manner  varied  or  discharged: 

(2)  Any  contract  which  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writ- 
ing, and  signed  by  the  parties  to  be  charged 
therewith,  may  be  made  on  behalf  of  the  com- 
pany in  writing  signed  by  any  person  acting 
under  the  express  or  implied  authority  of  the 
company,  and  such  contract  may  in  the  same 
manner  be  varied  or  discharged : 

(3)  Any  contract  which  is  made  between  private 
persons  would  by  law  be  valid  although  made 
by  parol  only,  and  not  reduced  into  writing,  may 
be  made  by  parol  on  behalf  of  the  company  by 
any  person  acting  under  the  express  or  implied 
authority  of  the  company,  and  such  contract  may 
in  the  same  way  be  varied  or  discharged. 

And  all  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law,  and  shall  be 
binding  upon  the  company  and  their  successors  and  all 
parties  thereto,  their  heirs,  executors,  or  administra- 
tors, as  the  case  may  be^  " 

Under  the  above  section  c  xl  under  the  acts  of  the 
various  provinces  which  have  adopted  a  similar  pro- 
vision the  common  law  rule  as  laid  down  in  South 
of  Ireland  Colliery  v.  Waddle  (1869)  L.  R.  4  C.  P.  617, 
is  further  extended. 

The  provisions  last  quoted  are  certainly  more  ex- 
plicit and  are  probably  wider  than  the  provisions  of 
section  32. 

Under  section  32  contracts  made  by  the  agents, 
officers  or  servants  of  the  company  "in  general  ac- 
cordance" with  their  powers  are  binding  on  the  com- 
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pany,  and  this  provision  mil  be  construed  broadly  and    Sect.  32. 
a    reasonable    latitude    allowed    in    ascertaining    the^  ~ 

agent's  authority.  See  Taylor  v.  Cohourg,  etc.,  Co. 
(1874)  24  C.  P.  200;  Thompson  v.  Brantford,  etc.,  Co. 
(1898)  25  A.  R.  340;  Clarke  v.  Union  Fire  Insurance 
Co.  (1884)  10  P.  R.  339;  BaiAi  v.  Anderson  (1897)  27 
0.  R.  369,  374;  Imperial  Bank  v.  Farmers  Trading  Co., 
13  Man.  L.  R.  412. 

Note  on  the  powers  and  liabilities  of  corporations. 
(A)  Contracts. 

(1)  Limitations. 

(2)  The  necessity  for  a  corporate  seal 

(3)  The  authority  of  the  officer  or  agent  acting  for 

the  company. 
A  corporation  is  as  fully  capable  of  binding  itself 
by  contract  as  an  individual:  Bateman  v.  AsMon- 
under-Lijne  Corporation  (1858)  3  H.  &  N.  323,  per 
Martin,  B.,  at  p.  335;  Ooregum  Gold  Mining  Company 
V.  Roper  (1892)  A.  C.  125.  Such  capacity  is,  however, 
subject  to  certain  necessary  limitations. 

( 1 )  Limitations. 

A  contract  made  on  behalf  of  a  company  before  Pre-incor- 
incorporation  is  not  binding  on  the  company  and  can  ^*JJS.acte. 
not  be  ratified  by  it  after  incorporation:  Kelner  v. 
Baxter  (1866-7)  L.  R.  2  C.  P.  174;  Re  Empress  Engin- 
eering Co.  (1881)  16  Ch.  D.  125.  And  the  subsequent 
adoption  and  confirmation  by  the  company  of  such  a 
contract  does  not  impose  any  obligation  on  the  com- 
pany or  establish  any  contractual  relation  between  it 
and  the  other  party  to  the  contract:  North  Sydney 
Investment  Co.  v.  Biggins  (1899)  A.  C.  263.  Nor  will 
the  company  be  bound  in  such  cases  although  the 
parties  afterwards  carry  out  some  of  the  terms  of  the 
contract  and  act  on  the  supposition  that  it  was  binding 
on  the  c()mi)any:  Colt  v.  Bowling  (1898-1901)  4  Terr. 
L.  R.  464;  and  see  Bagot  Pneumatic  Tyre  Co.  v.  Clip- 
per Pneumatic  Tyre  Co.  (1902)  1  Ch.  146. 

Tn  England  a  provision  in  the  articles  of  associa- 
tion that  tJie  company  shall  adopt  and  be  l)ound  by 
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Sect.  32.  such  a  contract,  or  shall  enter  into  a  particular  con- 
tract  still  leaves  the  company  free  until  after  its  incor- 
poration it  binds  itself  by  contract:  Re  NorfJmmher- 
land  Avenue  Hotel  Co.  (1886)  33  Ch.  D.  16;  Broivne 
V.  La  Trimdad  Co.  (1888)  37  Ch.  D.  1;  i^e  Dale  and 
Plant,  Ltd.  (1889)  61  L.  T.  206. 

Conversely,  a  company  can  not  by  adoption  or 
•.atification  claim  the  benefit  of  a  contract  made  on  its 
behalf  before  incorporation:  Natal  Land  Sc.  Co.  v. 
Pauline  Colliery  Syndicate  (1904)  A.  C.  120. 

There  is  nothing,  however,  to  prevent  the  company, 
after  incorporation,  from  entering  into  a  new  con- 
tract on  the  terms  of  the  pre-incorporation  contract: 
Hoivard  v.  Patent  Ivory  Mfg.  Co.  (1888)  38  Ch.  D. 
156;  Re  Bale  and  Plant  Ltd.  (1889-90)  61  L.  T.  206, 
207. 

If  the  company  merely  tal^es  the  benefit  of  a 
contract  made  before  its  incorporation  it  will  not  be 
bound:  Re  Rotheram  Alum  Co.  (1884)  25  Ch.  D.  103; 
In  re  English  S  Colonial  Produce  Co.  (1906)  2  Ch. 
435;  In  re  National  Motor  Mail  Coach  Co.  (1908)  2 
Ch.  515. 

A  person  who  subscribes  for  shares  in  a  company 
before  incorporation,  unless  he  signs  the  memoran- 
^ore  ineoT-  dum  of  agreement  which  accompanies  the  petition, 
in  the  absence  of  other  facts  whereby  he  becomes  a 
shareholder,  is  not  liable  on  his  subscription.  See  the 
notes  to  s.  46  where  the  cases  are  collected. 

A  contract  tdtra  vires  the  company  is  wholly  void 
and  cannot  be  enforced  or  ratified. 

Lack  of  power  may  arise  from  various  causes,  of 
which  the  most  fundamental  is  constitutional  limita- 
tion. 

A  company  can  only  receive  such  powers  as  the 
State  or  Province  creating  it  has  power  to  bestow  upon 
it  and  if  the  State  or  Province  assumes  to  confer  upon 
the  company  greater  power  than  it  is  able  to  bestow, 
the  act  of  the  Province  or  State  is  itself  tdtra  vires  and 
the  company  does  not  possess  the  powers  which  its 
charter  assumes  to  confer  upon  it. 
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''Where  the  incorporating  authority  itself  has  only  Sect.  32. 
a  limited  power  of  incorporation  the  general  words 
of  the  charter  or  memorandum  of  association  must 
be  read  subject  to  that  limitation,  for  the  company  can 
possess  no  greater  powers  than  its  creator  has  power 
to  bestow  on  it."  Weyburn  Townsite  Co.  Ltd.  v.  Hons- 
berger  (1918)  43  0.  L.  R.  at  p.  ^60;  Bank  of  Australia 
V.  Earl,  13  Peters  at  p.  589;  Canadian  Pacific  Ry.  v. 
Western  Union,  17  S.  C.  R.  at  p.  163. 

The  lack  of  power  to  contract  may  be  limited  by  the 
statute  under  which  the  company  is  incorporated.  See 
Henderson  v.  Strang  (1918)  43  0.  L.  R.  617;  45 
0.  L.  R.  215. 

The  power  to  contract  is  limited  to  objects  for 
which  the  company  is  incorporated  and  matters  inci- 
dental to  or  consequential  upon  such  objects:  Ashbnry 
V.  Riche,  1j.  R.  7  H.  L.  653;  Attorney  General  v.  Great 
Eastern  Ry.  L.  R.  5  App.  Cas.  473;  Williams  v.  Craiv- 
ford,  16  0.  L.  R.  245 ;  unless  the  corporation  is  a  com- 
mon law  corporation :  Bonanza  Creek  Gold  Mining  Co. 
V.  The  King  (1916)  1  A.  C.  566;Edivards  v.  Blackmore 
(1918)  42  0.  L.  R.  105. 

A  limitation  may  also  be  prescribed  by  the  general 
by-laws  or  articles  of  the  company.  But  a  stranger 
dealing  with  the  company  will  not  be  affected  by  such 
limitation  unless  he  had  notice  thereof. 

In  some  cases  corporations  are  by  their  constitu- 
tions required  to  observe  certain  formalities  when 
making  contracts.  In  these  cases  the  requirements 
of  the  constitution  must  be  strictly  carried  out: 
McKay  v.  City  of  Toronto  (1917)  39  0.  L.  R.  34; 
(1918)  43  0.  L.  R.  263;  (1919)  88  L.  J.  P.  C.  204;  Cope 
V.  Thames  Haven  S  Dock  Rail  Co.  (1849)  3  Exch.  841; 
Stevens  v.  Uounslow  Burial  Board  (1889)  61  I..  T.  839; 
Eaton  V.  Busker  (1881)  7  Q.  B.  1).  529. 

(2)  As  to  the  necessity  for  affixing  the  corporate 
seal  to  the  contract. 

The  original  imiIc  of  tlic  coiniiioii  I;i\v  lliat  the 
contract  of  a  corporation  aggregate  must  be  under 
seal  still  obtains  save  in  so  far  as  exceptions  have  been 
grafted  upon  it^  per  Ferguson,  J.,  in  Hill  v.  Ingersoll 
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Sect.  32. 


Executed 
contracts 
not  en- 
forced. 


Road  Co.  (1900)  32  0.  R.  p.  202;  and  see  Bartlett  v. 
Town  of  Amhersthiirg,  14  U.  C.  E.  152;  McLean  v. 
Toivn  of  Brantford,  16  U.  C.  R.  347 ;  Eouch  v.  Town  of 
Whitby,  14  Grant.  671 ;  Silshy  v.  Village  of  Dunnville, 
31  C.  P.  301,  8  A.  R.  524;  6  Vin.  Alir.  267;  1  Wins. 
Saunders  615,  616;  Oxford  Corporation  v.  Croiv 
(1893)  3  Ch.  535. 

Where  the  governing  statute  prescribes  the  affixing 
of  a  seal  such  direction  must  be  observed  and  no  re- 
covery can  be  had  against  the  corporation  in  the  ab- 
sence of  a  seal  even  though  the  contract  is  executed: 
McKay  v.  Toronto  (1917)  39  0.  L.  R.  34;  in  appeal 
(1918)  43  0.  L.  R.  263;  (1919)  88  L.  J.  P.  C.  204. 

Where  a  statute  provided  that  all  contracts  of  a 
company  over  a  certain  amount ' '  shall  be  under  seal  ' ' 
it  was  held  that  the  plaintiff  could  not  recover  for 
work  done  in  pursuance  of  a  contract  not  under  seal 
although  the  corporation  had  the  benefit  of  the  work: 
Frendv.  Dennett  (1858)  4  C.  B.  N.  S.  576;  Hunt  v. 
Wimbledon  Local  Board  (1879)  4  C.  P.  D.  48.  But 
see  Bernardin  v.  Municipality  of  North  Dufferin 
(1891)  19  S.  C.  R.  581  and  King  v.  Beamish  (1916)  30 
D.  L.  R.  116. 

School  trustees  held  not  liable  to  pay  for  a  school- 
house  erected  for  and  accepted  by  them.  Macaulay, 
C.  J.,  Marshall  v.  School  Trustees  of  Kitley  (1855)^4 
C.  P.  373. 

Executed  contract  for  opening  road  approved  of 
by  township  surveyor:  Fetterly  v.  Russell  and  Gam- 
bridge  (1857)  14  U.  C.  R.  433. 

Executed  contract  between  two  railways  special  in 
its  terms,  held  invalid:  Great  Western  R.  W,  Co.  v. 
Preston  and  Berlin  R.  W.  Co.,  17  U.  C.  R.  477. 

Action  against  a  corporation  for  work  performed 
at  request  of  ratepayers'  committee,  dismissed:  Hto}ie- 
burgh  v.  Brighton  (1859)  8  C.  P.  155. 

It  is  a  general  principle  that  a  corporation  can  not 
be  bound  by  anything  in  the  nature  of  an  agreement 
relating  to  real  property,  except  under  seal,  but  there 
are  cases  where  it  may  be  bound  by  a  resolution  of 
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the  governing  body,  e  ven  in  the  case  of  a  sale  or  pur-   Sect.  32. 
chase  of  land,  as  w/iere  the  corporation  has  agreed 
by  resolution  to  pu?  chase  and  has  entered  into  posses- 
sion:   Jennett  v.  Sinclair  (1876)  10  N.  S.  (1  R.  &  C.) 
392. 

Not  in  every  case  of  an  executed  consideration  will 
a  corporation  be  bound  by  a  contract  irregularly  made 
by  some  of  the  directors  and  not  by  the  board.  The 
Court  will  look  at  all  the  circumstances,  and  fix  the 
corporation  with  liability  only  where  it  would  be 
flagrantly  dishonest  in  the  corporation  to  resist  pay- 
ment: Hamilton  S  Port  Dover  Ry.  Go.  v.  Gore  Bank 
(1873)  20Gr.l90. 

Where  there  is  part  performance  the  invalidity  Part  per- 
of  an  agreement  for  a  lease  for  want  of  the  corporate  ^'^^"^'^"ce. 
seal  of  the  lessee,  a  municipal  corporation,  or  the 
absence  of  seals  to  the  municipal  resolution  authoriz- 
ing it,  can  not  be  relied  upon:  Toivnship  of  King  v. 
Beamish  (1916)  30  D.  L.  R.  116.  But  this  and  the  fol- 
lowing cases  must  now  be  considered  as  of  doubtful 
validity  in  view  of  the  decision  in  McKay  v.  Toronto, 
supra. 

Other  Canadian  cases. 

Executed  contracts  not  under  seal  have  been  enforced 
in  the  following  cases: 

The  lessee  of  a  corporation  who  has  had  posses- Executed 
sion  not  allowed  to  set  up  the  want  of  seal:   Mimicipal^^^^^J^;^'^^ 
Council  of  Frontenac  v.  Chestnut  (1852)  9  U.  C.  R. 
365,  and  a  corporation  may  also  be  sued  for  use  and 
possession  in  such  a  case:   Maynard  v.  Gamble  (1863) 
13  C.  P.  56. 

Agreement  for  compensation  by  mining  company 
to  discoverer  of  a  mine:  McDonald  v.  Upper  Canada 
Miniufi  Co.  (1868)  15  Or.  170. 

Agreement  enforced  to  pay  solicitor's  costs  to  be 
incurred  by  bankers  where  costs  were  incurred:  Ham- 
ilton S  Port  Dover  R.  Co.  v.  Gore  Bank  (1873)  20 
Gr.  190. 
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Sect.  32.  Work   done   under    building   contract   altered   by 

parol:    Davis  v.  Grand  River  Navigation  Co.  (1840) 
6  U.  C.  R.  (0.  S.)  59. 

KxiHiitcd  Action    sustained    against    corporation    for    work 

onf\?rmi^      donc  for  and  accepted  by  them:  Pirn  v.  Municipal 
Council  of  Ontario  (1860)  9  C.  P.  304. 

Mechanics'  institute  liable  to  architect  for  prepar- 
ing plans  and  superintending  the  erection  of  a  hall 
for  their  accommodation,  Draper,  J.  dissenting: 
Clark  V.  Hamilton  Mechanics'  Institute  (1854)  12  U. 
C.  R.  178. 

Engineer  employed  by  chairman  of  committee  of 
council  entitled  to  recover  (1)  for  plans;  (2)  for  jour- 
ney to  Quebec  at  request  of  alderman:  Perry  v.  Ottawa 
(1864)  23  U.  C.  R.  391. 

Contractor  recovered  for  road  built,  though  mode 
of  payment  agreed  on  was  not  authorized  by  Act  of  in- 
corporation: Thornton  v.  Sandtvich  Street  etc.  Co. 
(1866)  25  U.  C.  R.  591. 

Expense  of  bringing  a  dredge  to  a  municipality  at 
its  request:  Brown  v.  The  Corporation  of  Belleville 
(1870)30U.  C.R.373. 

Executed  contracts  for  alterations  and  improve- 
ments to  court  house :  Mcintosh  v.  Commissioners,  etc., 
of  Halifax  (1888)  20  N.  S.  R.  430. 

Absence  of  seal  must  be  specially  pleaded  by  the 
defendant:  Ihid. 

Purchase  money  received  under  parol  agreement 
to  supply  manufactured  goods:  Diamond  v.  St.  George 
Lime  Co.,  4  N.  B.  (2  Kerr.)  537. 

'  Municipal  weigh-master  recovered  arrears  of  salary 
up  to  time  of  dismissal,  but  not  subsequently :  Demp- 
sey  V.  Toronto  (1849)  6  N.  C.  Q.  B.  1. 

A  chief  engineer  of  a  railway  company  recovered 
for  arrears  of  salary:  Forest  v.  Great  North-West  R. 
W.  Co.  (1899)  12  M.  R.  472. 

Policies  of  an  insurance  company  signed  by  the 
president  and  countersigned  by  the  secretary  were 
held  valid  without  the   seal   of   the   company   being 
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affixed:   Dimock  v.  N.  B.  Marine  Insurance  Co.  (1849)    Sect. 32. 
6  N.  B.  (1  Al.)  398. 

The  setting  up  of  ''  the  want  of  a  seal  "  as  a  de- 
fence to  an  action  on  an  insurance  policy  which  had 
been  treated  by  all  parties  as  a  valid  policy  was  said 
to  be  a  fraud  which  a  Court  of  Equity  could  not  refuse 
to  interfere  to  prevent,  without  ignoring  its  functions 
and  its  duty  to  prevent  and  redress  all  fraud  whenever 
and  in  whatever  shape  it  appears:  London  Life  Assur- 
ance Co.  V.  Wright  (1880)  5  S.  C.  R.  466. 

In  the  absence  of  an  express  statutory  requirement 
of  a  contract  under  seal,  wherever  the  purposes  for 
which  a  corporation  is  created  render  it  necessary 
that  work  should  be  done  or  goods  supplied  to  carry 
such  purposes  into  effect,  and  orders  are  given  at  a 
corporate  meeting  regularly  constituted  and  having 
general  authority  to  make  contracts  for  work  or  goods 
necessary  for  the  purposes  for  which  the  corporation 
was  created,  and  the  work  is  done  or  goods  supplied 
and  accepted  by  the  corporation  and  the  whole  con- 
sideration for  pa\Tiient  executed,  there  is  a  contract 
to  pay  implied  from  the  acts  of  the  corporation,  and 
the  corporation  cannot  keep  the  goods  or  the  benefit 
and  refuse  to  pay  on  the  mere  ground  that  the  form- 
ality of  a  deed  or  of  affixing  the  seal  was  wanting : 

Campbell  v.  Communitij  dc.  (1910)  20  0.  L.  R.  467; 
Gowams  Kent  v.  Assinahoia  Club  (1915)  25  D.  L.  R.  695 ; 
Lawford  v.  Billericaij  Rural  ComicilO90?,)  1  K.  B.  772, 
C.  A.  (plans  of  sewage  extension  scheme) ;  following 
Clarke  v.  Click  field  Union  Guardians  (1852)  21  L.  J. 
(Q.  B.)  349  (supply  of  water  closets  to  workhouse); 
Nicholson  V.  Bradfield  Union  Guardians  (1866)  L.  R.  1 
Q.  B.  620  (supply  of  coals  to  workhouse)  and  Haigh 
V.  North  Brierley  Union  Guardians  (1858)  E.  B.  &  E. 
873  (employment  of  special  auditor  to  audit  accounts 
of  clerks  suspected  of  fraud) ;  Sanders  v.  St.  Neot's 
Union  (1846)  8  Q.  B.  810  (supply  of  iron  gates  to  work- 
house) ;  De  Graves  v.  Monmouth  Corporation  (1830)  4 
C.  &  P.  Ill  (supply  of  weights  and  measures) ;  and 
Doe  d.  Pennington  v.   Tanirre   (1848)    12   Q.  B.  998 
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Sect.  32.  (lease  from  year  to  year  implied  from  receipt  of  rent), 
and  disapi)rovin^  Ludlow  Corporation  v.  Charlton 
(1840)  6  M.  &  W.  815  (contract  to  pay  for  improve- 
ments) ;  Smart  v.  West  Ham  Union  Guardians  (1855) 
10  Exch.  867;  Dyte  v.  St.  Pancras  Guardians  (1872) 
27  L.  T.  342  (appointment  of  medical  officer). 

In  the  case  of  a  non-trading  corporation  the  cor- 
poration will  be  liable  if  the  contract  is  executed: 
Campbell  v.  Community  (1910)  20  0.  L.  R.  467; 
Go  wans  Kent  v.  Assinahoia  Club  (1915)  25  D.  L.  R. 
695. 

In  the  case  of  a  non-trading  company  whose  con- 
stitution contains  no  provision  dispensing  with  the 
necessity  for  a  seal  the  general  rule  is  that  the  com- 
pany will  be  held  not  liable  if  the  contract  is  executory. 

There  is  a  broad  and  well  marked  distinction  be- 
tween contracts  executed  and  contracts  executory  in 
the  case  of  incorporated  companies  whether  trading  or 
not,  and  where  a  contract  is  executory  a  company 
is  not  bound  unless  the  contract  is  made  in  pursu- 
ance of  its  charter  or  is  under  its  corporate  seal.  The 
defendant  company,  who  had  occupied  certain  prem- 
ises under  a  verbal  agreement  and  paid  rent  for  a  year 
continued  in  possession  after  the  year  and  then  went 
out,  paying  rent  for  the  time  they  were  actually  in 
possession.  Held,  that  as  there  was  no  lease  under 
seal  the  company  were  not  liable  as  tenants  from  year 
to  year,  but  only  for  use  and  occupation  while  actually 
in  possession:  Finlay  v.  The  Bristol  and  Exeter  R.  W. 
Co.  (1852)  7  Ex.  409,  discussed  and  followed;  Garland 
Co.  V.  Northumberland  Co.  (1900)  31  0.  R.  40;  doubted 
in  Young  v.  Bank  of  Nova  Scotia  (1915)  34  0.  L.  R. 
176,  182.  But  to  bind  a  corporation  by  an  executory 
contract  to  purchase  for  an  indefinite  and  "protracted 
period,  would  require  an  agreement  under  seal :  Hill 
V.  Ingersoll  Sc.  Co.  (1900)  32  0.  R.  194. 

Where  a  lease  under  seal  exists  the  consequences 
of  overholding  and  paying  rent  are  the  same  for  a 
corporation  tenant  as  for  an  individual:  Young  v. 
Bank  of  Nova  Scotia  (1915)  34  0.  L.  R.  176,  but  a  ver- 
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bal  lease  for  a  year  entered  into  by  the  manager  of  Sect.  32. 
a  non-trading  corporation  not  under  corporate  seal  or 
by-law  will  not  be  impliedly  renewed  by  holding  over. 
In  such  case  the  company  is  only  liable  for  use  and 
occupation:  Richanlson  v.  Urban  Mutual  Sc,  Co. 
(1916)  28  D.  L.  R.  .12,  26  Man.  L.  R.  372,  following 
Finlay  v.  Bristol  7  Ex.  409. 

In  Winnipeg  Hedge  and  Wire  Fence  Co.  (1912) 
1  D.  L,  R.  316,  a  treasurer's  statement  enumerated 
among  the  assets  of  the  company  ''  patent,  $20,000." 
The  statement  was  adopted  by  the  board.  The  incor- 
porators acting  as  a  syndicate  had  been  negotiating 
to  transfer  the  patent  to  the  company.  There  was  no 
by-law  or  other  document  under  the  company's  seal 
and  it  was  held  that  the  statement  of  the  treasurer 
and  its  adoption  were  insufficient  evidence  of  a  con- 
tract by  the  company  to  take  over  the  patent  at 
$20,000. 

Executory  Contracts  not  under  seal,  were  not  enforced 
in  the  following  instances: — 

Executory  agreement  to  build   an   engine   for   a  Executory 
steamboat:  Hawilton  v.   The  Niagara  Harhour  and  not  en- ^ 
Dock  Co.  mm  6  U.  C.  R.  (0.  S.)  381.  ^'''"^■ 

Contractor  entitled  to  recover  the  value  of  work 
done  but  not  damages  sustained  from  not  being 
allowed  to  finish  the  job:  Bartless  v.  Amhersthurg 
(1856)  14  U.  C.  R.  152;  but  see  McLean  v.  Brantford 
(1858)  16X1.  C.  R.  347. 

Executory  contract  for  sale  (^f  Innd  not  enforced     • 
against  a  corporation:      TIou-:l-  v    Towu   of  Whitby 
(18GS)  14  Gr.  671. 

See  also  Quinn  v.  School  Trustees  (1850)  7  U.  C.  R. 
130,  wliere  it  was  held  that  an  action  on  the  case, 
founded  on  a  parol  agreement  with  a  teacher,  against 
the  school  trustees  for  wrongful  dismissal,  would  not 
lie  where  the  contract  was  not  under  seal. 

Contract  for  suy)ply  of  gas  not  l)inding:  Smith  v. 
London  Has  Co.  (1859)  7  Gr.  112. 

Tniditig  company  held  not  liable  for  refusing  to 
accept  Ivn-rcls  ordered  by  written  contract  not  under 
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Sect.  32.    «oal:  Wiinjatc  v.  EnniskilUn  U'd  Refiiiin(/  Co.  (1861) 

-UO.  P.  3:9. 


Executory  agreement  by  a  corporation  to  purchase 
fire  hose  not  enforced:  Brown  v.  Lindsay  (1874)  35 
U.  C.  Q.  B.  509. 

Civil  engineer  failed  to  recover  against  a  railway 
company:  Armstrong  v.  Portage,  etc.,  R.  Co.  (1884)  1 
M.  R.  344.  But  see  Murdoch  v.  Manitoba,  etc.,  R.  Co. 
(1881)  Temp.  Wood  (Man.)  334. 

In  the  case  of  companies  incorporated  under  this 
Act  the  words  of  sub-section  2  appear  to  obviate  the 
necessity  for  a  seal  except  in  cases  where  it  would  be 
necessary  for  an  individual  to  use  a  seal. 

And  even  in  the  case  of  certain  trading  corpora- 
tions to  which  the  section  does,  not  apply  the  defence 
of  absence  of  the  corporate  seal  can  rarely  prevail. 

The  doctrine  of  the  common  law  was  that  corpora- 
tions could  bind  themselves  only  under  their  common 
seal,  except  in  small  matters  of  daily  occurrence,  as 
in  the  appointment  of  servants  and  the  like.  The 
principle  of  these  exceptions  was  in  the  words  of  the 
Court  of  Exchequer  Chamber,  ''  convenience,  amount- 
ing almost  to  necessity."  The  great  increase  in  the 
importance  and  variety  of  corporate  undertakings 
which  has  taken  place  in  modern  times  has  led  to  a 
corresponding  increase  of  the  exceptions.  And  this 
principle  of  ''  convenience  amounting  almost  to 
necessity  "  has  been  extended  to  cover  all  contracts 
which  can  be  fairly  regarded  as  incidental  to  the 
objects  and  powers  of  the  company.  Pollock  on  Con- 
tracts, 6th  ed.,  pp.  142,  145,  approved  in  Thompson 
V.  Brantford  Electric  Co.  (1898),  25  A.  R.  p.  348. 
Ontario  The  principles  which  obtain  in  our  jurisprudence 

^^^-  are  fully  stated  in  McKnigM  v.  Van  Bidder  (1915) 

51  S.  C.  R.  374,  and  particularly  by  Mr.  Justice  Duff 
at  p.  383,  where  the  principle  long  established  in  South 
of  Ireland  Co.  v.  Waddell  L.  R.  3  C.  P.  at  p.  643,  was 
fully  adopted  as  being  the  law  in  Canada. 
Contracts  in  Contracts  not  under  the  corporate  seal  made 
chlrtei\^^  ^  with  trading  corporations   relating  to  purposes  for 
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which  they  are  incorporated  or  apparently  formed,  Sect.  32. 
and  of  such  a  nature  as  would  induce  the  Court  to 
decree  specific  performance  thereof  if  made  between 
ordinary  individuals  mil  be  enforced  against  them. 
Ontario  Western  Lumber  Co.  v.  Citizens'  Telephone, 
etc.,  Co.  (1896)  32  C.  L.  J.  237. 

As  to  what  is  a  trading  corporation,  see  Richard- 
son V.  Urban  Mutual  Sc.  Co.  (1916)  28  D.  L.  R.  12;  26 
Man.  R.  372. 

^'  The  defendants  are  a  trading  corporation  estab- 
lished for  carrying  on  the  business  for  which  the^^  are 
incorporated,  and  after  much  conflict  it  is  now  very 
clearly  established  that  a  contract  of  this  kind  does  not 
require  to  be  under  seal." 

"  A  company  can  only  carry  on  business  by  agents, 
managers  and  others,  and  if  the  contracts  made  by 
these  persons  are  contracts  which  relate  to  objects  and 
purposes  of  the  company  and  are  not  inconsistent 
with  the  rules  and  regulations  which  govern  their 
acts,  they  are  valid  and  binding  upon  the  company 
though  not  under  seal." 

"  If  it  is  directly  connected  with  the  object  of  the 
corporation  in  carrying  on  the  trade,  the  magnitude 
or  insignificance  of  the  contract  is  not  an  element  in 
deciding  cases  of  this  kind.  It  is  clear,  therefore,  that 
this  was  a  contract  not  required  to  be  under  seal:" 
Thompson  v.  Brantjord  Electric,  etc.,  Co.,  25  Out. 
A.  R.  340. 

See  also  Holmes  v.  French  (1898)  1  Ir.  319  at  p. 
333;  Foster  v.  British  Colonial  Fire  Ins.  Co.  (1917) 
37  D.  L.  R.  404.  Tt  is  enough  if  the  contract  is  in 
furtherance  of  tlie  company's  objects,  e.g.,  a  contract 
of  sale  of  liuid  with  a  view  to  enable  the  company  to 
I)nrchase  otiier  hnids  for  tlie  carrying  out  of  its  busi- 
ness:  Van  Hicldrr  v.  McKnif/Jit  Construction  Co. 
(1914)  31  ().  T..  R.  531  at  p.  537,  (1915)  51  S.  C.  R. 
."74.  And  it  has  been  held  that  it  is  incidental  to  the 
l)Ui  pose  and  objects  of  a  ti'ading  conipany  to  restore 
to  a  working  condition  an  ("Nix'ricnccd  employee 
injni-c(l   whih'   in   tlie  service  of  the  company  and  to 
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Sect.  32.  incur  exi)eiise  for  that  purpose:  Ledwell  v.  Chadotte- 
town  Light  tO  Power  Co.  Ltd.  (1913)  13  E.  L.  R.  225. 
See  also  A.  E.  Thomas  Ltd.  v.  Standard  Bank 
(1909-10)  1  0.  W.  N.  379;  Trusts  S  Guarantee  v. 
Abbott  Mitchell  (1906)  11  0.  L.  R.  403;  Brandon  Con- 
struction Co.  V.  Saskatoon  School  Board  (1912)  5  D. 
L.  R.  754;  (1913)  13  D.  L.  R.  379;  Houghton  Land  Cor- 
poration V.  Inghayn  (1914)  24  Man.  R.  497,  is  possibly 
to  be  explained  as  a  decision  depending  on  the  pro- 
visions of  the  Manitoba  Companies  Act,  R.  S.  M.  1913 
c.  35. 

omm^icS^     The  following  executory  contracts,  thoug^h  not  under 
enforced.  seal,  Were  enforced: — 

Contract  for  stone  work  by  Co-operative  Stone- 
cutters' Association  enforced  at  the  suit  of  the  Asso- 
ciation, it  being  considered  a  trading  corporation : 
Ontario  Co-operatii:>e  Stonecutters'  Association  v. 
Clark  (1880)  31  C.  P.  280. 

Tlie  contract  for  future  sale  of  cheese  by  a  clieese 
company  enforced:  Albert  Cheese  Co.  v.  Learning 
(1880)  31  C.  P.  272. 

Contract  of  hiring  for  "the  season"  enforced  by 
master  of  a  vessel  against  a  railway  company :  Ellis  v. 
Midland  R.  Co.  (1882)  7  A.  R.  464." 

Assumpsit  held  maintainable  on  parol  agreement  for 
supplying  water:  Blue  v.  Gas  and  Water  Co.  (1849)  6 
U.  C.  Q.  B.  174. 

Enquiry  directed  as  to  damages  suffered  by  con- 
tractor employed  by  managing  director  where  pre- 
vented by  company  from  completing  contract :  White- 
head V.  Buffalo,  etc.,  R.  W.  Co.  (1859)  7  Gr.  351;  but 
varied  on  appeal  so  far  as  damages  allowed  for 
not  being  allowed  to  complete  the  contract,  see  8  Gr. 
157. 
s.  32(2)—  Where  a  contract  is  executed  under  the  common 

Se'^con^tract.  ^^^1  ^^®  following  form  sliould  be  followed :  the  com- 
pany is  expressed  to  be  one  of  the  parties  and  the  final 
clause  should  read:  "  In  witness  whereof  the  company 
has  caused  its  corporate  seal  to  be  hereto  affixed,  at- 
tested by  the  hands  of  its  proper  officers." 
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The  mere  aflfixing  of  the  corporate  seal  is  sufficient  Sect.  32. 
without  the  signature  of  the  officers ;  but  if  the  by-laws  "~ 
provide  as  they  usually  do  that  the  seal  should  be 
affixed  by  certain  officers  who  shall  add  their  signa- 
tures, it  would  seem  that  the  company  would  not  be 
bound  where  the  signatures  did  not  appear,  as  the  other 
party  could  not  maintain  that  the  affixing  of  the  seal 
was  apparently  regular.  The  company  will  not  be 
bound  where  the  seal  has  been  fraudulently  affixed  by 
the  secretary:  Ruben  v.  Great  Fingall  Consolidated  Co. 
(1906)  A.  C.  439.  See  also  Davies  v.  Bolton  (1894)  3 
Ch.  678. 

Formerly  the  rule  was  that  the  affixing  of  the  cor- 
porate seal  implied  delivery.  It  would  seem,  however, 
that  actual  delivery  is  now  requisite:  Clarke  v.  Im- 
perial Gas,  dc,  Co.  (1833)  4  B.  &  Ad.  315;  and  the 
modern  law  appears  to  be  in  harmony  with  the  fact 
that  a  company  may  execute  a  deed  in  escrow. 

A  slight  variation  in  the  name  of  the  company  in  a 
written  contract,  e.g.,  *'M.  Beatty  &  Sons  Co.,  Lim.," 
where  the  proper  name  was  ''M.  Beatty  &  Sons, 
Limited"  will  not  invalidate  the  contract:  Schmidt  v. 
M.  Beatty  &  Sons,  Limited  (1916)  10  O.  W.  N.  230. 

Formalities  in  appointment  of  agents. 

In  Birney  v.  Toronto  Milk  Company  (1903)  5  0.  L. 
R.  1,  it  was  held  that  it  was  requisite  for  the  valid  ap- 
pointment of  a  manager  that  his  appointment  should 
be  under  seal.  A  time  keeper  is  not  such  a  superior 
officer  that  liis  appointment  must  be  under  seal: 
Gordon  v.  Toronto,  £c..  Land  Co.  (1885)  2  M.  R. 
318;  see  also  Belch  v.  Manitoba  (1887)  4  M.  R.  199; 
Hughes  v.  Canada  Permanent  (1876)  39  U.  C.  Q.  B. 
221.  Wlicre  the  comjjany  is  being  sued  for  reinuuc ra- 
tion by  tlic  agent  tlie  question  whether  he  was  validly 
appointed  is  iiii[)ortant;  see  the  above  cases.  If  tiie 
agent  has  ix-rformod  all  the  services  under  the  conti-aet 
whereby  he  was  appointed,  the  absence  of  an  appoint- 
ment under  seal  is  not  fatal :  Forest  v.  G.  N.  W.  Ry.  Co. 
(1899)  12  Man.  R.  472.  See  also  McEdwards  v.  OgUrie 
(1887)  4  Man.  L.R.I. 
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Sect.  32.  Oil   tlu'   other   hand   the   (hily   ol'   oiigaging  minor 

clerks  and  servants  is  coninioiily  delegated  to  one  or 
otlier  of  the  officers  of  the  company.  No  formalities 
are  reciuisite  for  the  appointment  of  an  agent  for  the 
performance  of  ordinary  services;  he  need  not  be  ap- 
pointed by  deed:  Halsbury,  vol.  1,  i)p.  155  and  156. 

Miscellaneous  cases. 
Misoeiiane-  AVliere  an  instrument  is  produced  under  seal  of  the 

ous  eases,  company,  the  seal  nmst  piinia  facie  be  taken  to  be 
properlv  affixed,  but  the  presumption  is  rebuttable : 
D'Arci/v.  Tumar  Ry.  Co.  (1867)  L.  R.  2  Ex.  158. 

The  equitable  rule  of  part  performance  taking  the 
case  out  of  the  Statute  of  Frauds,  applies  to  a  com- 
panv:  Howard  v.  Patent  Ivory  Co.  (1888)  38  Ch.  D. 
163." 

Where  a  contract  has  been  entered  in  the  minutes 
of  a  company,  and  the  minutes  have  been  signed  by  the 
president  or  chairman,  this  will  be  considered  a  suffi- 
cient writing  to  satisfy  section  4  of  the  Statute  of 
Frauds:  Jones  v.  Victoria  Graving  Dock  Co.  (1877)  2 
Q.  B.  D.  314. 

A  comijany  is  bound  by  a  contract  for  the  purchase 
of  goods  where  such  purchase  is  intra  vires  even  though 
the  seller  may  have  notice  that  the  goods  have  been 
purchased  for  a  purpose  w^hich  is  ultra  vires  of  the 
company:  Re  Contract  Corporation  (1869)  L.  R.  8 
Eq.  14. 

Wliere  a  person  did  work  for  a  company,  and 
agreed  to  accejjt  either  shares  or  cash  in  payment,  it 
was  held,  that  on  a  winding-up  he  could  not  be  com- 
pelled by  the  liquidators  to  accept  shares  against  his 
wish:  Re  Alexander  Park  Co.  (1866)  W.  N.  231. 

And  one  who  enters  upon  and  pays  rent  for  cor- 
poration property  under  a  demise  for  a  number  of 
years,  made  on  behalf  of  a  corporation,  but  not  sealed 
with  their  common  seal,  becomes  tenant  from  year  to 
year  under  the  corporation,  on  such  terms  of  the  de- 
mise as  are  applicable  to  yearly  tenancies,  and  the  cor- 
poration may  also  distrain  for  rent :     Wood  v.  Tait 
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(1806)  5  B.  &  P.  247;  Ecclesiastical  Commissioners  v.    Sect.  32. 
Merria  (1869)  L.  R.  4  Ex.  162. 

As  to  implied  contract  of  hiring,  see  O'Dell  v.  Bos- 
ton and  Nova  Scotia  Coal  Co.  (1897)  29  N.  S.  R.  385. 

As  to  lial)ility  for  costs  of  solicitor,  see  Duf  v. 
Canada  Mutual  Fire  Ins.  Co.  (1882)  9  P.  R.  292;  2  0. 
R.  560. 

As  to  contracts  with  foreign  corporations,  see  Cana- 
dian Pacific  B.  W.  Co.  v.  Western  Union  Telegraph  Co. 
(1889)  17  S.  C.  R.  151. 

As  to  goods  supplied  to  an  inchoate  company,  see 
Seiffert  v.  Irvinq,  15  0.  R.  173;  and  services,  O'Bell  v. 
Boston  and  Nova  Scotia  Coal  Co.  (1897)  29  N.  S.  R. 
385. 

As  to  bills  of  exchange  and  promissory  notes,  see 
Bryant  v.  Banqiie  du  Peuple,  Bryant  v.  Quebec  Bank 
[1893]  A.  C.  170;  Fairchild  v.  Ferguson  (1892)  21  S. 
C.  R.  484;  and  Br'idgewater  Cheese  Factory  Co.  v. 
Murphy  (1894)  26  0.  R.  327;  23  A.  R.  66. 

As  to  the  right  to  prove  a  claim  for  taxes  against  an 
incorporated  company  in  liquidation,  and  also  uncol- 
lected water  rates,  see  Be  Ottawa  Porcelain  Co.  (1900) 
31  0.  R.  679. 

(3)  Of  the  authority  of  the  agent  or  officer  who 
assumes  to  make  the  contract  for  the  company. 

Every  company  has  an  implied  power  to  act  through  Agency  iu 
its  agents,  since  being  an  artificial  person  it  ''can  not  ^''-"'^^''  • 
act  in  its  own  person,  for  it  has  no  person" :  Ferguson 
V.  Wilson  (1866)  2  Ch.  77,  89. 

Sub-section  1  of  Section  32  relates  only  to  the  ])()\ver 
conferred  by  tlic  by-laws  on  tlie  agent,  officer  or  ser- 
vant, but  cases  frequently  arise  wher(%  tliough  the 
agent,  officer  or  servant  is  validly  appointed,  yet  the 
powers  of  sucli  an  agent,  officer  or  servant  are  not  ex- 
pressed in  any  by-law,  and  the  aid  of  tliis  section  can- 
not in  consecpicnce  be  invoked — but  the  autliorit}'  of  an 
officer  or  agent  may  be  implied  from  various  circum- 
stances and  tlie  company  will  be  bound  by  his  acts  not- 
withstanding that  no  authority  was  in  fact  conferred 
or  that  it  has  been  exceeded. 
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Sect. 


Dinv'tors, 
soiieral 
ii  Rents. 


But  not 

only 

agents. 


the 


Practical 
sugges- 
tions. 


Authority  of 
agent. 


32.  The  luitliority  oi"  any  agent,  officer  or  servant  is 

always  a  question  of  fact  and  consequently  the  reported 
decisions  are  numerous  and  not  always  reconcilable. 

The  general  agents  of  the  company  are  the  direc- 
tors, to  whom  the  management  of  the  company's  affairs 
is  entrusted;  and  the  board  acting  as  such  will  as  a 
general  rule  have  power  to  bind  the  company  by  any 
arrangement  or  contract.  See  the  notes  to  s.  80  for  a 
discussion  of  the  powers  of  directors.  A  single  direc- 
tor not  specially  authorized  has  no  power  to  bind  the 
company:  Bent  v.  Arroivhead  (1909)  18  Man.  L.  R. 
Q?,^;Sivayse  v.  Grohh  (1915)  8  0.  W.  N.  316  (a  case  of 
an  agreement  with  a  single  director  for  the  allotment 
of  stock). 

While  the  directors  are  invested  with  the  manage- 
ment of  the  company,  they  may  and  commonly  do  dele- 
gate the  performance  of  many  acts  to  officers,  clerks 
and  servants  of  the  company,  who  to  the  extent  of  the 
agency  expressly  or  impliedly  delegated  are  the  agents 
of  the  company  and  are  entitled  to  bind  it  by  their  acts. 
See  s.  80  (d).  The  matter  is  well  put  in  Tliowpson  v. 
Brantford  Electric,  dc,  Co.  (1898)  25  A.  R.  340,  at  p. 
345. 

''The  directors  of  a  company  are  not,  however, 
necessarily  its  only  agents.  It  is  generally  necessary  for 
them  to  employ  other  persons  to  act  for  the  company, 
and  where  this  is  the  case  those  persons  will  also  have 
power  to  bind  the  company  within  the  limits  of  their 
agency,  and  as  a  rule  their  authority  cannot  be  denied, 
unless  their  emplojnnent  was  beyond  the  power  of  the 
directors,  or  they  had  been  employed  irregularly,  and 
the  person  dealing  with  them  had  notice  of  the  irre- 
gularity. ' ' 

Where  the  authority  of  the  officer  or  agent  is  doubt- 
ful, or  in  transactions  of  any  magnitude,  it  is  always 
advisable  to  insist  on  the  production  of  a  properly 
certified  copy  of  a  resolution  of  the  board  of  directors 
authorizing  the  specific  contract  or  transaction  pro- 
posed to  be  entered  into  on  the  company's  behalf. 

The  authority  of  the  agent  or  officer  may  be  con- 
ferred by  the  by-laws,  and,  if  in  purporting  to  bind  the 
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company,  lie  is  acting  squarely  within  his  authority  Sect.  32. 
thereunder,  the  section  applies  and  the  company  will 
be  bound,  subject  to  the  following  qualification.  If 
there  is  anything  in  the  governing  act  or  in  the  charter 
limiting  the  authority  of  the  company  or  of  its  agent  or 
officer,  a  person  dealing  with  him  being  affected  with 
notice  thereof  does  so  at  his  peril :  Thompson  v.  Brant- 
ford  Electric,  dc,  Co.  (1898)  25  A.  R.  340,  346. 

Where  relying  on  this  section  it  is  sought  to  make  a 
company  liable  on  a  contract  entered  into  by  an  officer 
or  agent,  proof  should  be  given  as  to  the  by-laws  or 
other  means  of  enabling  him  to  create  a  binding  en- 
gagement: Williams  v.  Crawford  Tug  Co.  (1908)  16  0. 
L.  E.  245,  per  Boyd,  C,  at  p.  248.  In  one  case  the  court 
found  as  a  fact  that  a  contract  was  entered  into  by  an 
officer  in  general  accordance  ^\ith  his  powers  under  the 
by-laws  where  nothing  appeared  in  evidence  to  lead  to 
the  contrary  conclusion:  Bain  v.  Anderson  (1897)  27 
0.  R.  369,  374. 

The  following  cases  indicate  the  leading  principles 
to  be  applied : 

Biggerstaff  v.  Rowatt's  Wharf  (1896)  2  Ch.  93. 

In  that  case  question  arose  as  to  the  validity  of  cer- 
tain assignments  of  book  debts  by  a  managing  director. 

The  defendant  company  gave  a  series  of  orders  on 
the  debtors  of  the  company,  Harvey,  Brand  Co.  These 
assignments  or  hypothecations  of  book  debts  were 
signed  on  behalf  of  the  company  by  one  Davy  as  man- 
aging director.  Lord  Justice  Kay  in  his  judgment, 
says  at  p.  106: 

"Whether  Mr.  Davy  had  been  formally  appointed 
managing  director  does  not  si.gnify;  he  acted  and  was 
recognized  as  such.  By  the  articles  the  directors  were 
authorized  to  delegate  to  him  .ill  their  powers  except 
the  drawing,  indorsing  and  accepting  bills  of  exchange 
and  promissory  notes." 

At  page  103  Lord  Justice  Lopes  says: 

**The  question  as  to  the  hypothecation  of  debts  is 
quite  distinct.     It  is  said  tliat  the  managing  director 
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Sect.  32.  had  no  power  to  liypotliecate  tlioiii.  Tlioro  is  no  doubt 
Mr.  Davy  was  the  iiiaiiagiiii>'  director  and  acted  as  sucli, 
and  according  to  the  articles  the  directors  could  have 
!>iven  him  the  power  which  he  purported  to  exercise. 
There  is  an  absence  of  evidence  that  they  had  done  so } 
but  is  that  enough  to  uiake  his  acts  void?  In  Lindley 
on  Companies,  5th  ed.,  p.  159,  the  law  is  thus  laid 
down:  'Upon  principle,  therefore,  where  persons  are 
in  fact  employed  by  directors  to  transact  business  for 
a  company  the  authority  of  those  persons  to  bind  a 
company  within  the  scope  of  their  employment  cannot 
be  denied  by  the  company,  unless — (1)  their  employ- 
ment was  altogether  beyond  the  powers  of  the  direc- 
tors; or  unless,  (2),  the  persons  employed  have  ])een 
appointed  irregularly,  and  those  who  dealt  with  them 
had  notice  of  the  irregularity.  Where  the  power  to 
appoint  an  agent  for  a  given  purpose  exists,  irregular- 
ity in  its  exercise  is  immaterial  to  a  person  dealing 
with  the  agent  bona  fide  and  without  notice  of  the  irre- 
gularity in  his  appointment.  The  following  cases  are 
important  on  this  point.  In  Smith  v.  Hull  (Unss  Com- 
pany, 8  C.  B.  668 ;  11  C.  B.  897,  it  was  held  that  a  com- 
pany registered  under  7  &  8  Vict.  c.  110,  was  liable  to 
pay  for  goods  ordered  by  persons  in  its  employ,  and 
that  it  was  not  necessary  for  the  plaintiff  to  prove  that 
those  persons  were  authorized  by  the  directors  to  order 
the  goods  in  question.  Maule,  J.,  went  further  than 
this,  and  his  judgTuent  is  an  authority  for  the  broad 
proposition  that  a  company  is  bound  by  the  acts  of 
jjersons  who  take  upon  themselves,  with  the  knowledge 
of  the  directors,  to  act  for  the  comj)any,  provided  such 
persons  act  within  the  limits  of  their  apparent  autho- 
rity; and  that  strangers  dealing  bona  fide  with  such 
persons  have  a  right  to  assume  that  they  have  been 
duly  appointed.  This  view  is  in  accordance  with  later 
authorities.'  " 

Every  word  of  that  applies  here. 

National  Malleable  Castings  Co.  v.  Smith's  Falls 
Malleable  Castinr/s  Co.,  14  O.  L.  R.,  at  p.  28. 

The  plaintiffs  sued  on  an  agreement  to  furnish  the 
plaintiffs  malleable  iron  coupler  parts  as  ordered  from 
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time  to  time.  The  order  was  accepted  by  the  managing  Sect.  32. 
director  without  any  specified  authority  from  the  direc- 
tors  of  the  company,  and  there  was  no  formal  subse- 
quent approval  or  disapproval  by  the  board  of  what 
bad  been  done.  It  was  contended  that  the  agreement 
did  not  bind  the  company. 

At  p.  28  Garrow,  J.A.,  says : 

"Apart  from  the  other  objections,  the  contract  is 
in  its  nature  one  which  prima  facie  the  board  of  direc- 
tors might  la^^'fully  enter  into.  It  is,  although  exten- 
sive and  important,  after  all,  only  one  to  manufacture 
and  supply  articles  of  the  kind  for  the  manufacture 
and  sale  of  which  the  defendants  were  expressly  organ- 
ized, namely,  malleable  iron  castings.  And  that  being 
so,  the  board  of  directors  would  certainly,  I  think,  have 
had  power  to  bind  the  company  by  entering  into  such 
an  agreement.  And  if  the  board  could  lawfully  have 
done  so,  they  could  also,  I  think,  have  authorized  the 
manager  to  do  so  for  the  company.  And  in  the  total 
absence  of  bad  faith  or  notice,  the  plaintiffs  were 
entitled  to  assume  that  he  had  been  duly  clothed  with 
the  real  authority  which  he  was  ostensibly  exercising 
in  entering  into  the  contract  in  question.  See  R.  S.  0., 
1897,  ch.  191,  sees.  46,  47,  81;  Thompson  v.  Brauiford 
Electric  and  Operating  Co.,  25  A.  R.  340;  Royal  British 
Bank  v.  Turquand  (1855-6)  5  E.  &  B.  248,  6  E.  &  B. 
327." 

In  McKnight  Construction  Co.  v.  VansicJder  (191;")) 
51  S.  C.  R.,  at  p.  382,  Mr.  Justice  Duff  says : 

**The  first  point  is  as  to  the  authority  of  the  secre- 
taiy-ti-casiirci-.  This  point,  although  apparently  taken 
in  the  Court  of  Ap])oal,  was  not  taken  in  tlie  appel- 
hmt's  factum  and  was,  1  think,  advanced  during  the 
ornl  argument  liere  on  llic  invitation  of  tlie  Bench.  I 
am  not  sui'prised  at  this  Ix'cause  on  cxainiiiing  the  re- 
cord, there  appears  to  be  ample  evideiicc  that  tiio  secre- 
tary-treasurer was  the  apparent  ageni  of  Ihe  company 
for  the  transaction  of  the  kind  of  business  he  under- 
took to  do.    That  being  so,  tlie  case  is  within  the  prin- 
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Sect.  32.    ciple  very  satisfactorily  stated  in  Palmer's  Company 
^Law,  9tli  ed.,  1911,  p.  44,  in  the  following  words: 

"  'This  rule  is  that  where  a  company  is  regulated 
by  an  Act  of  Parliament,  general  or  special,  or  by  a 
deed  of  settlement  or  memorandum  and  articles  regis- 
tered in  some  public  office,  persons  dealing  with  the 
company  are  bound  to  read  the  Act  and  registered 
documents,  and  to  see  that  the  proposed  dealing  is  not 
inconsistent  therewith;  but  they  are  not  bound  to  do 
more ;  they  need  not  inquire  into  the  regularity  of  the 
internal  proceedings — what  Lord  Hatherley  called  'the 
indoor  management.'  They  are  entitled  to  assume 
that  all  is  being  done  regularly.  See  also  Mahony  v. 
East  Holy  ford  Mining  Co.,  L.  R.  7  H.  L.  869;  Bar  gate 
V.  Sliortridge,  5  H.  L.  Cas.  297,  at  p.  318;  In  re  Land 
Credit  Co.  of  Ireland,  4  Ch.  App.  460;  In  re  County 
Life  Assurance  Co.,  5  Ch.  App.  288 ;  Premier  Industrial 
Bank  v.  Carlton  Manufacturing  Co.  (1909)  1  K.  B.  106, 
is  not  easily  reconcilable  with  the  rule. 

"  'This  rule  is  based  on  the  principle  of  conveni- 
ence, for  business  could  not  be  carried  on  if  a  person 
dealing  with  the  apparent  agents  of  a  company  was 
compelled  to  call  for  evidence  that  all  internal  regula- 
tions had  been  duly  observed. '  ' ' 

And  at  p.  387  Mr.  Justice  Anglin  says : 
"For  any  lack  of  formality  in  the  steps  leading  to 
the  authorization  of  Douglas,  the  plaintiffs  should  not 
suffer.  They  were  not  called  upon  to  ascertain  that 
proper  steps  had  been  taken  to  clothe  him  with  autho- 
rity to  execute  the  contract  with  them  on  behalf  of  the 
company.  They  acted  with  perfect  good  faith.  The 
power  which  Douglas  purported  to  exercise  was  such 
as,  under  the  constitution  of  the  company,  he  might 
possess,  and  that  is  enough  for  a  person  dealing  with 
him  hona  fide-.  Biggerstaff  v.  Rotvatt's  Wharf  (1896) 
2  Ch.  93,  at  p.  102;  Premier  Industrial  Bank  v.  Carlton 
Manufacturing  Co.  (1909)  1  K.  B.  106,  at  pp.  113-14. 
On  the  evidence  I  incline  to  think  that  the  proper 
inference  is  that  Douglas  was  in  fact  clothed  with 
authority  to  bind  the  company  by  an  agreement  such 
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as  he  made ;  but,  if  not,  it  is  clear  that  under  the  statu-  Sect.  32. 
tory  powers  of  the  directors  and  the  by-laws  of  the 
company  provision  was  made  for  vesting  such  autho- 
rity in  an  officer  holding  his  position,  and  as  against 
third  parties  dealing  mth  such  an  officer  in  good  faith 
in  regard  to  a  matter  in  respect  of  which  the  authority 
could  be  so  conferred  upon  him,  the  company  cannot  be 
heard  to  deny  his  power  to  bind  it.  T  otter  dell  y.  Fare- 
ham  Blue  Brick  and  Tile  Co.,  L.  R.  1  C.  P.  674." 

In  Canadian  General  Securities  Co.  v.  George 
(1918)  42  0.  L.  R.  560,  the  action  was  for  recovery  of 
the  purchase  price  of  vacant  lots.  The  defendant  set 
up  an  agreement  by  a  sales  agent  of  the  plaintiff  com- 
pany to  resell  the  lots  for  him  within  a  limited  time  at  a 
certain  advance.  At  p.  569  Riddell,  J.,  delivering  the 
judgment  of  the  Appellate  Division,  says : 

*'It  is,  however,  objected  that  there  was  no  autho- 
rity in  George  to  make  such  a  contract;  but  that  is 
answered  by  Clancy's  ratification.  Clancy  being  made 
general  manager  to  sell  the  jjlaintiff 's  land,  the  secret 
restriction  of  his  authority  (if  there  was  such)  would 
not  affect  the  defendant  who  relied  upon  Clancy  being 
the  general  manager:  McKnight  Construction  Co.  v. 
VansicMer,  51  S.  C.  R.  374,  24  D.  L.  R.  298;  VansicUer 
V.  Knight  Construction  Co.  (1914)  31  0.  L.  R.  531,  19 
D.  L.  R.  505;  Clarke  v.  Latham,  25  D.  L.  R.  751,  and 
cases  cited.  It  is  impossible,  I  think,  to  hold  that  the 
general  manager  of  a  company  has  not  the  power  to 
make  such  a  contract  for  his  company  as  is  here  dis- 
closed." 

It  is  not  necessary  for  a  person  contracting  witli  a  Accents  de 
company  to  satisfy  himself  that  the  officer  or  agent  ^"'■^*'- 
purporting  to  act  for  it  lias  been  duly  appointed.  The 
appointment  mny  have  been  irreguhir,  or  the  comjiany 
by  acquiescence  in  the  unautliorized  acls  of  llie  agent 
may  have  held  him  out  as  having  anllioiily  lo  bind  ii  to 
the  obligation  in  question.  In  sncii  cases  acts  by  the 
agent  within  tlie  scope  of  liis  apparent  jiuthority  will 
bind  the  company,  provided  the  other  party  to  the  c(m- 
tract  had  no  notice  of  the  defective  a])p<)intnient  or  tlie 
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Sect.  32.    liiiiitntioiis  of  the  agent's  antliority:  Mahoney  v.  East 

lloh/ford  M'umui  Co.  (1875)  1..  R.  7  H.  L.  869.    In  this 

case  the  articles  of  association  provided  that  cheques 
were  to  be  signed  and  countersigned  as  might  be 
directed  by  the  board.  Cheques  were  honored  by  the 
bankers  of  the  company  purporting  to  be  signed  by 
two  of  the  directors  and  countersigned  by  the  secre- 
tary, though,  as  a  matter  of  fact,  no  directors  had  ever 
been  elected,  nor  was  any  resolution  ever  passed  in  re- 
ference to  the  signing  of  cheques.  It  was  held  by  the 
House  of  Lords  that  the  bank  need  not  inquire  whether 
the  persons  pretending  to  sign  as  directors  had  been 
duly  appointed  to  office. 

Lord  Hatherley  said  at  p.  894:  "When  there  are 
Ijersons  conducting  the  affairs  of  the  company  in  a 
manner  which  appears  to  be  perfectly  consonant  with 
the  articles  of  association,  then  those  so  dealing  with 
them,  externally,  are  not  to  be  affected  by  any  irregu- 
larities which  may  take  place  in  the  internal  manage- 
ment of  the  company.  They  are  entitled  to  presume 
that  that  of  which  only  they  can  have  knowledge, 
namely,  the  external  acts  are  rightly  done,  when 
those  external  acts  j^urport  to  be  performed  in 
the  mode  in  which  they  ought  to  be  performed. 
For  instance  when  a  cheque  is  signed  by  three 
directors,  they  are  entitled  to  assume  that  those  direc- 
tors are  persons  properly  appointed  for  the  purpose 
of  performing  that  function,  and  have  properly  per- 
formed the  function  for  which  they  have  been  ap- 
pointed. Of  course  the  case  is  open  to  any  observation 
arising  from  gross  negligence  or  fraud."  See  also  Re 
County  Life  Assurance  Co.  (1870)  L.  R.  5  Ch.  293; 
Thompson  v.  Brantford  Electric,  &c.,  Co.  (1898)  25  A. 
R.  340,  345;  McKnight  Construction  Co.  v.  Vansickler 
(1915)  51  S.  C.  R.  374. 

Course  of  Where  the  company  has  by  its  course  of  dealing 

dealing.         held  out  an  officer  or  agent  as  having  authority  it  will 

be  bound  by  his  acts  within  such  apparent  authority. 

1'hus    in    Imperial   Bank   v.    Farmers'    Trading   Co. 

(1901)    13   Man.   L.   R.   412,   although   there   was   no 
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by-law,   resolution   or   other   act  defining   the   powers    Sect.  32. 

of    the    managing    director,    but    the    company    had  " 

frequently  given  promissory  notes  which  had  been  paid 

by  the  company's  cheques,  it  was  held  that  the  note 

sued  upon  had  been  made  in  general  accordance  with 

the  powers  of  the  managing  director  and  was  binding 

on  the  company. 

If  the  company  has  permitted  its  agent  to  act  in  a  noiding  out 
certain  capacity  without  objection  and  his  acts  of  ^'JJ^j^fj;"'" 
agency  have  been  acquiesced  in  by  the  company,  the 
latter  may  be  liable  on  the  principle  of  holding  out: 
Central  Canada  Raihvaij  Co.  v.  Murray  (1882)  8  S.  C. 
R.  314;  Hamilton,  (&c.,  Ry.  Co.  v.  Gorehank  (1873)  20 
Gr.  190;  Wilson  v.  West  Hartlepool,  Sc,  Co.  (1864)  34 
Beav.  187;  Skeppard  v.  Bonanza  Nickel  Co.  (1894)  25 
0.  R.  305.  See  Mtddoivan  v.  German  Canadian  Land 
Co.  (1909)  19  Man.  L.  R.  667,  at  p.  672;  Brandon  Con- 
struction Co.  V.  Saslicitcheivan  School  Board  (1912)  5 
D.  L.  R.  754,  reversed  on  other  grounds  (1913)  13  D.  L. 
R.  379;  Acton  Tanning  Co.  v.  Toronto  Suburban  Ry. 
(1918)  56  S.  C.  R.  196. 

The  company  may  also  be  liable  on  the  principle  OstensMe 
of  estoppel  for  acts  done  by  an  agent  within  his  ""  '""  ^'' 
apparent  authority.  If  a  contract  is  executed  by 
an  officer  to  whom  the  necessary  authority  might  have 
been  given  it  is  not  incumbent  on  the  other  contracting 
party  to  ascertain  whether  he  has  been  regularly 
clothed  with  the  requisite  authority:  McKniylit  Con- 
struction Co.  V.  Vansickler  (1915)  51  S.  C.  R.  374;  24 
D.  L.  R.  298,  where  the  authorities  arc  collected.  See 
also  National  Malleable,  dc,  Co.  v.  Smith's  Falls 
(1907)  14  1).  I..  U.  22;  Foley  v.  Barber  (1909)  1  O.  W. 
N.  40;  Doctor  v.  Peoples  Trust  Co.  (1914)  16  D.  L.  R. 
192;  Vancouver  Enyineeriny  Works  v.  Columbia,  dc, 
Co.  (1914)  \r>  I).  I..'  R.  Sil]  Acton  Tanniny  Co.  v.  To- 
ronto Suburban  liy.  Co.  (1918)  56  S.  C.  R.  196.  And 
a  secret  restriction  of  the  agent's  authority  will  not 
affect  the  person  dealing  with  him:  Canadian  General 
Securities  v.  Georyr  (1918)  42  O.  T..  R.  560,  570.     A 
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Sect.  32.  coinpaiiy  may  I'lirthermore  estop  itself  from  denying 
Uie  authority  of  an  officer,  e.g.,  if  it  has  obtained  ad- 
vances on  the  strength  of  a  note  endorsed  by  him :  G. 
B.  C.  V.  Bellamy  (1916)  25  D.  L.  R.  133. 


Affent  ap-  The  compaiiy  will  also  be  bound  on  the  principle  of 

noting  ^  estoppel  wlicre  the  agent  is  apparently  exercising  an 
oriS°  ^"*^'  authority  which  he  in  fact  possesses :  Ward  v.  Montreal 
Storage,  (&c.,  Freezing  Co.  (1904)  26  Que.  S.  C.  310.  In 
such  cases  the  apparent  authority  is  held  to  be  the  real 
authority:  Bryant  Poivis  v.  Quebec  Bank  (1893)  A.  C. 
170;  MacKenzie  v.  Monarch  Life  (1911)  45  S.  C.  R. 
232,  but  see  same  case  in  Privy  Council  (1913)  15  D.  L. 
R.  695. 

When  the  charter  of  a  corporation  does  not  provide 
for  the  exercise  of  its  powers  otherwise  than  in  giving 
the  right  to  make  by-laws  for  the  government  of  the 
institution  and  of  the  officers  and  servants  belonging 
thereto  and  no  such  by-laws  are  made,  the  persons  who 
are  admitted  to  have  de  facto  and  by  common  consent 
acted  as  a  governing  committee  of  the  body,  will  be 
held  to  be  its  duly  authorized  agents  whose  acts  within 
the  limits  of  the  charter  are  binding  upon  it :  Hopital 
du  Sacre  Coc.ur  v.  Lefehvre,  17  Q.  L.  R.  35. 

See  also  Gowans  Kent  v.  Assinihoia  Club  (1916)  25 
D.  L.  R.  695. 

Principle  ex-  The  above  principle  is  excluded  by  notice  of  the  lack 
of  authority  of  the  agent :  Dickson  Co.  of  Peterborough 
V.  Graham  (1913)  9  D.  L.  R.  813 ;  Union  Bank  v.  Eureka 
Woollen  Mfg.  Co.,  33  N.  S.  R.  302;  likewise  where 
there  is  no  authorization  and  the  agreement  is  not 
in  the  ordinary  course  of  the  company's  business: 
Sinclair  v.  Toronto  Brick  Co.  (1916)  10  6.  W.  N.  250; 
Bird  V.  Hussey  Ferrier  (1913)  5  0.  W.  N.  60. 

If  the  company,  however,  has  neither  appointed  an 
agent  at  all,  nor  held  out  anyone  as  agent,  it  can  not 
be  made  liable:  Bent  v.  Arrowhead  (1909)  18  Man.  L. 
R.  632. 

As  to  the  authority  of  particular  officers  the  follow- 
ing cases  may  be  referred  to : 
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Officers.  Sect.  32. 


It  is  usual  for  a  company  to  appoint  a  manager  or  Manager 
managing  director  with  more  or  less  wide  powers  over  'j^"fjj  °^'^kec 
the  management  of  the  company's  affairs.  It  is  not  tor. 
ultra  vires  of  a  company  to  give  the  general  manager 
power  over  ''all  the  administration  of  the  business  of 
the  company  subject  only  to  such  direction  and  control 
as  it  is  the  duty  of  the  directors  to  exercise ' ' :  Montreal 
Public  Service  Corporation  v.  Champagne  (1917)  33 
D.  L.  R.  49.  The  manager  may  or  may  not  also  be  a 
director.  In  his  capacity  as  a  director  he  would  have 
no  power  individually  to  bind  the  company  since  the 
directors '  authority  is  vested  in  them  as  a  body.  The 
extent  of  the  manager's  authority  is  governed  prim- 
arily by  the  by-laws,  but  the  company  may  become 
liable  for  his  acts  on  one  or  more  of  the  principles 
above  discussed ;  and  the  company  "will  not  necessarily 
escape  liability  even  though  there  are  no  by-laws  con- 
ferring autliority  on  its  officers  or  agents :  National 
Malleable,  Sc,  Co.  v.  Smith's  Falls  (1907)  14  0.  L.  R. 
22. 

See  the  following  cases  on  the  authority  of  the 
manager:  Thompson  v.  Brantford  Electric,  &c.,  Co. 
(1898)  25  A.  R.  340;  Ontario  Western  Lumber  Co.  v. 
Citizens'  Telephone  Co.  (1896)  32  C.  L.  J.  237-,  Bain  v. 
Anderson  (1896)  27  0.  R.  369,  374;  Foley  v.  Barber 
(1909)  1  0.  W.  N.  40;  Doctor  v.  People's  Trust  Co. 
(1914)  16  D.  L.  R.  192;  Foster  v.  B.  C.  Colonial  Fire 
Insurance  Co.  (1917)  37  D.  L.  R.  404;  Canadian  Gen- 
eral Securities,  Ltd.  v.  George  (1918)  42  0.  L.  R.  560; 
Dickson  Co.  of  Peterborough  v.  Graham  (1913)  9  D. 
L.  R.  813;  Sinclair  v.  Toronto  Brick  Co.  (1916)  10  O. 
W.  N.  250;  Joshua  Calloway  v.  Stobart  (1905)  35  S.  C. 
R.  301  ;  Brandon  Construction  Co.  v.  Saskatchewan 
School  Board  (1912)  5  D.  L.  R.  754;  (1913)  13  J).  L.  R. 
379;  In  re  Farmers  Loan  and  Savings  Co.  (1901)  21 
Occ.  N.  383;  Picard  v.  Revelstoke  Saivmill  Co.  (1913) 
9  D.  L.  R.  580,  12  D.  L.  R.  685;  Ledwrll  v.  Charloflc- 
town  Light  and  Power  Co.  (1915)   13  E.  L.  R.  225; 
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Sect.  32.  MoGee  v.  Rosetoivn  Electric  (1917-8)  11  !Sask.  K.  G8,  71 ; 
lledican  v.  Crow's  Nest  Pass,  drc,  Co.  (1914)  17  D.  L. 
K.  I(i4. 

rivsideut.  The  presideiit  of  a  company  has  no  more  power  by 

virtue  of  his  office  than  an  ordinary  director  of  the 
company,  but  under  the  by-laws  extensive  powers  are 
usually  conferred.  See  Almon  v.  Laiv  (1894)  26  N.  S. 
340;  XortJi  West  Transportation  Co.  v.  Beatty  (1887) 
12  App.  Cas.  589;  Bridgewater  Cheese  Factory  Co.  v. 
Murphy  (1896)  26  S.  C.  R.  443;  Neelon  v.  Town  of 
Thorold  (1893)  22  S.  C.  R.  390;  Young  v.  Consumers' 
Cordage  Co.  (1896)  9  Que.  S.  C.  471;  Schmidt  v.  M. 
Beatty  c0  Sons,  Ltd.  (1916)  10  0.  W.  N.  230. 

Parties  dealing  with  the  president  of  a  company  are 
bound  to  take  notice  that  they  are  dealing  with  a  person 
having  a  limited  authority,  and  they  are  bound  by  the 
limitation  of  authority  contained  in  the  charter  of  the 
company :  5fl//owr  v.  Ernest  (1859)  5  C.  B.  N.  S.  624. 

And  the  company  is  equally  bound,  although  the 
president  may  not  have  been  elected  regularly,  if  there 
is  a  ''holding  out"  to  the  public  that  he  is  president, 
or  if  he  is  ''president  de  facto' ^ :  Almon  v.  Law,  supra. 

Where  the  directors  of  a  company  have  power  to 
borrow  money  and  mortgage,  the  president  and  man- 
aging director  are  by  virtue  of  their  office  prima  facie 
the  proper  officers  to  execute  mortgages;  and  a  mort- 
gage so  signed  and  sealed  with  the  company's  seal  is 
properlv  executed:  Canadian  Bank  of  Commerce  v. 
Smith  (1911)  17  W.  L.  R.  135. 

See  also  Tanguay  v.  Boyal  Paper  Mills  (1907)  Que. 
31  S.  C.  397;  Beaucage  v.  Winnipeg  Stone  Co.  (1910) 
14  W.  L.  R.  575. 

The  president  without  the  express  delegation  of 
authority  by  resolution  of  the  board  may  institute  and 
prosecute  actions  for  the  company  and  appoint  an  at- 
torney ad  litem:  Standard  Trust  Co.  v.  South  Shore 
Ry.  (1902-3)  5  Que.  P.  R.  257. 

Where  the  president  has  ostensible  authority  to 
bind  the  company  and  there  is  no  notice  of  any  limita- 
tion thereof,  a  verbal  contract  made  by  such  officer  and 
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acquiesced  in  by  the  company  for  a  number  of  years    Sect.  32. 
will  not  be  set  aside :  Acton  Tanning  Co.  v.  Tronto  Sub- 
urban  Ry.  Co.  (1918)  56  S.  C.  R.  196. 

See  also  Thomas,  Ltd.  v.  Standard  Bank  (1909-10) 
1  0.  W.  N.  548. 

It  is  customary  in  the  case  of  large  companies  to  vice-presi- 
have  one  or  more  vice-presidents,  sometimes  with  '^™*- 
purely  nominal  or  formal  duties  and  powers,  although 
frequently  the  vice-president  is  authorized  to  act  in 
the  absence  of  the  president  and  to  exercise  some  of 
the  functions  of  the  latter.  The  vice-president  when 
acting  within  his  powers  can  bind  the  company: 
Whaley  v.  O'Grady  (1912)  22  Man.  L.  R.  379.  See  also 
Ward  V.  Montreal  Stora§e  and  Freezing  Co.  (1904) 
Que.  26  S.  C.  310. 

The  secretary  acting  as  agent  of  the  company  within  Secretary. 
the  scope  of  his  employment  may  bind  the  company  by 
his  acts,  and  the  company  will  be  liable  whether  he  is 
acting  for  its  benefit  or  not :  Lloyd  v.  Grace  Smith  S 
Co.  (1912)  W.  N.  213.  See  also  Hambro  v.  Burnand 
(1904)  2  K.  B.  10;  Bryant  Poiuis  v.  Quebec  Bank 
(1893)  A.  C.  170.  Forgery  by  the  secretary  seems  to 
depend  on  a  different  rule ;  see  Ruben  v.  Great  Fingall 
(1906)  A.  C.  439,  where  a  company  was  held  not  bound 
by  a  share  certificate  to  which  the  seal  of  the  company 
had  been  affixed,  the  secretary  having  forged  the 
signature  of  the  directors.  So  also  a  company  may 
repudiate  a  cheque  on  which  the  signatures  of  the 
directors  have  been  forged  by  the  secretary:  Kepti- 
qalla  Rubber  Estates  v.  National  Bank  of  India  (1909) 
2K.  B.  1010. 

The  secretary  has  no  ])o\ver  without  authorization 
to  call  a  meeting:  Re  JIaycroft,  cfc,  Co.  (1900)  2  Ch. 
230;  nor  to  sign  a  guarantee  in  the  name  of  the  com- 
pany: Williams  v.  Crawford  Tuy  Co.  (1908)  16  O.  L. 
R.  245;  nor  to  pass  transfers  of  shares  not  fully  i);nd 
yn>:(lnda  Mines,  Ltd.  (1905-6)  22  T.  L.  R.  27. 

In  Van  Sickler  v.  McKnight  Construction  Co. 
(1914)  31  O.  L.  R.531  :  (1!»15)  51  S.  T.  R.  374,  the  signa- 

D.r.A.— 10 
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Sect.  32.  lure  of  the  secretary-treasurer  to  a  contract  in  which 
the  president  concurred,  but  being  absent  did  not  sign, 
was  held  binding  on  the  company,  it  appearing  further 
that  the  secretary-treasurer  was  authorized  to  enter 
into  a  contract  of  the  kind  in  question  by  the  general 
course  of  business  adopted  by  the  company. 

See  also  Hamilton  and  Port  Dover  Ry.  v.  Gorehank, 
20  Gr.  190;  Barnett  v.  South  London  Tramways  (1887) 
18  Q.  B.  D.  815. 

Personal  liability  of  agent. 

Personal  lia-  Independently  of  s.  32  (3)  an  agent  acting  for  a 
agent  ^^  principal  incurs  no  personal  liability.  The  act  is  the 
act  of  the  principal  who  is  entitled  to  any  benefit  and 
must  meet  any  liability  resufting  from  such  act.  Wliere 
something  is  done  by  an  agent  or  servant  "in  general 
accordance  mth  his  powers  as  such  under  the  by-laws 
of  the  company,"  s.  32  itself  affords  a  protection.  The 
agent  will  be  personally  liable  if : 

(a)  his  authority  is  defective  or  non-existent,  or 

(b)  if,  through  failing  to  make  it  clear  that  he 
contracted  as  agent,  he  is  held  to  have  contracted  as 
principal  or  the  personal  liability  of  the  agent  was  con- 
templated by  the  parties.  Where  an  agent  contracts 
without  authorization  he  is  liable  to  a  third  person  not 
aware  of  the  defect  of  authority  as  on  an  implied  war- 
ranty of  authority:  Collen  v.  Wright  (1857)  8  E.  &  B. 
647;  Coit  v.  Doivling  (1898-1901)  4  Terr.  L.  R.  464. 

So  if  a  person  enters  into  a  contract  on  behalf  of  a 
non-existing  company,  he  will  be  personally  liable  on 
an  implied  warrantv  of  authority:  Coit  v.  Bowling 
(1898-1901)  4  Terr.  L.  R.  464. 

In  Vulcan  Iron  Works  v.  Leary  (1905)  1  W.  L.  R. 
453,  a  manager  was  held  personally  liable  under  the 
following  circumstances: — One  G.  L.,  ordered  goods 
signing  his  own  name  to  a  letter  headed  "Bayne  Valley 
Brick  Works,  Geo.  Leary,  Manager."  The  company 
was  not  in  existence  and  the  manager  was  debited  with 
the  goods  sold  and  credited  with  the  payments  made, 
although  cheques  in  payment  were  all  signed  "Geo. 
Leary,  Manager  Bayne  Valley  Brick  Works. ' ' 
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An  officer  or  agent  may  become  personally  liable  on  Sect.  32. 
a  contract  if  he  lias  entered  into  it  on  his  own  behalf, 
even  though  the  agreement  is  signed  in  the  name  of  the 
company  only.  In  Wood  v.  Grand  Valley  (1912)  27  0. 
L.  E.  556,  (1915)  51  S.  C.  E.  283,  the  president  of  the 
company  signed  an  agreement  ''on  his  own  behalf" 
signing  the  name  of  the  company  over  his  own  name 
followed  by  the  word  ^'Prest."  ,It  was  held  that  the 
obligation  stated  to  have  been  assumed  by  the  officer 
could  not  be  void  because  he  did  not  sign  a  second  time 
in  his  individual  capacity. 

If  on  the  other  hand  the  liability  of  the  company 
was  contemplated  it  will  be  the  company  and  not  the 
officer  who  -will  be  liable  even  though  the  signature  may 
be  somewhat  ambiguous :  Johnston  v.  Hamilton,  13  U. 
C.  E.  211,  where  the  defendant  who  was  president  of 
the  Victoria  Bridge  Company  signed  the  agreement  in 
question  describing  himself  as  "Pres.  V.  B." 

The  most  frequent  instances  of  personal  liability  Bills,  notes 
arising  from  failure  to  make  it  clear  that  the  agent  ^^^^ 
was  contracting  as  such,  and  any  personal  respon- 
sibility was  intended  to  be  excluded,  are  found  in  the 
case  of  promissory  notes  signed  by  an  officer  or  agent 
of  a  company. 

Where  parties  ''  describe  themselves  as  directors 
or  by  any  similar  form  of  description,  but  do  not 
state  on  the  face  of  the  document  that  it  is  on  account 
or  on  behalf  of  those  whom  they  might  otherwise  be 
considered  as  representing,  if  tlioy  have  merely 
described  themselves  as  directors,  but  do  not  state 
that  they  are  acting  on  behalf  of  the  company, — they 
are  individuallv  liable:"  Dutlnu  v.  Marsh  (1871) 
L.  E.  G  Q.  B.  3fji  per  Cockburn,  C.  J.,  at  p.  364.  If  ou 
the  other  hand  they  state  that  they  are  acting  on 
behalf  of  the  company  they  are  not  lia])le. 

The  word  "  we  "  instead  of  "  1,"  used  in  a  ])r()ni- 
issory  note  sigtned  by  an  officer  in  his  individual 
capacity,  does  not  necessarily  imply  that  the  note  was 
that  of  the  company:  Lwdsni/-WalJiPr  v.  Wilson 
(lOUi)    27  D.   L.   E.  233.    Extrinsic  evidence  is  not 
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Sect.  32.  ;i(liuissil)l('  to  show  that  a  i)roniiss()ry  note  signed  by 
a  managing  director  in  his  individual  capacity  was 
iiiteiuled  to  be  that  of  the  cori)oration,  ibid.  See  also 
WiltoH  V.  Mauitoba  dr.  Oil  Co.  (11)15)  25  D.  L.  li.  243; 
Crane  v.  Lavoie  (1912)  4  D.  L.  R.  175;  Fairchild  v. 
Fergnsou  (1893)  21  S.  G.  R.  484. 

In  an  action  on  a  promissory  note  signed  by  a 
company  and  several  individuals  the  question  at  issue 
was  whether  the  note  was  that  of  the  company  only, 
or  whether  the  individual  signers  of  it  were  also 
liable.  The  note  was  in  form,  "we  promise  to  pay"  and 
signed  '*  The  Alberta  Brick  Company,  Ltd. — W.  C. 
Harris,  Dir.  Wm.  M.  Cross  Mgr.,  F.  C.  Everard."  It 
was  held  that  there  w^as  nothing  upon  the  face  of 
the  note  to  indicate  that  the  individual  signers  of  it 
were  not  personally  liable :  Union  Bank  of  Canada  v. 
Cross  (1912)  5  A.  L.  R.  489. 

In  Bank  of  Montreal  v.  DeLatre  (1848)  5  U.  C.  Q.  B. 
362,  the  president  of  the  company  accepted  a  bill  thus, 
"P.  C.  DeLatre,  President  N.  H.  &  D.  Co."  In  an 
action  by  the  payee  against  the  acceptor  personally 
he  was  held  to  be  liable  and  the  addition  of  his  descrip- 
tion did  not  aid  him.  See  also  Armour  v.  Gates 
(1859)  8  U.  C.  C.  P.  548;  Laincj  v.  Taijlor  (1876)  26 
U.  C.  C.  P.  416;  City  Bank  v.  Cheney  (1857)  15  U.  C. 
Q.  B.  400 ;  and  Maclaren,  Bills  Notes  and  Cheques,  ed. 
4,  p.  158;  Falconbridge,  Banking,  ed.  2,  p.  565. 

These  sections  do  not  confer  power  to  execute  bills 
and  notes  or  to  borrow  by  means  of  them,  but  simply 
point  out  how  the  power  is  to  be  exercised  when  it 
has  been  conferred  on  the  company:  Re  Peruvian 
Raihvays  Co.  (1867)  L.  R.  2  Ch.  617,  where  it  was  said 
that  s.  47  of  the  Imperial  Act  of  1862,  which  is  some- 
what similar  to  the  above  section,  does  not  confer  a 
power  of  issuing  negotiable  instruments,  but  that  such 
a  pow-er  exists  only  where  upon  a  fair  construction  of 
the  memorandum  and  articles  of  association,  it 
ajDpears  that  it  was  as  intended  to  be  conferred. 

Ratifica-  Unauthorized  acts  of  agents  may  be   ratified  by 

^"'°-  tlie  company,    either    expressly    or  impliedly.     Thus 
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where  the  agent  of  the  mercantile  company  purchased    Sect.  32. 

property  for  the  company  and  gave  the  company's 

note  in  payment  and  the  company  received  notice  that 

it  had  been  given  and  took  steps  to  repudiate  it  and 

subsequently  entered  into  possession  of  the  land,  it 

was  held  that  they  had  ratified  the  act  of  their  agent 

and  were  bound  by  the  note:  Ryan  v.  Terminal  City 

Co.  (1893)  25  N.  S.  131.     See  further  the  notes  to  s. 

80. 

(B)  Liability  for  Torts. 

A  company  is  liable  for  the  acts  of  its  agents  and  Agency  in 
for  the  natural  consequences  of  those  acts  when  done  " 
by  them  in  the  ordinary  course  of  the  company's  busi- 
ness. Hence,  as  a  result  of  its  agent's  \vrong,  a  cor- 
poration may  be  held  liable  for  negligence:  Mersey 
Dock  Trustees  v.  Gihh  (1865)  L.  R.  1  H.  L.  93; 
Parnahy  v.  Lancaster  Canal  (1839)  11  A.  &  E.  223;  for 
trespass,  Maund  v.  Monmouthshire  Canal  (1842)  4  M. 
&  G.  452;  for  malicious  prosecution,  Abrath  v.  N.  E. 
By.  Co.  (1886)  11  App.  Cas.  247;  Edwards  v.  Midland 
Bail  Co.  (1880)  6  Q.  B.  D.  287;  for  libel,  Whitfield  v. 
S.  E.  By.  Co.  (1858)  E.  B.  &  E.  122;  Carroll  v.  Pen- 
herthy  Injector  Co.  (1889)  16  A.  R.  446;  Tench  v.  G. 
W.  B.  Co.  (1872)  32  U.  C.  R.  452;  Freeborn  v  Singer 
Seiviny  Machine  Co.  (1885)  2  M.  R.  253;  L'Institiit 
Canadien  v.  Le  Nouveau  Monde  (1873)  17  L.  C.  J.  296; 
for  assault  and  battery,  Butler  v.  Manchester  By.  Co. 
(1888)  21  Q.  B.  D.  207 ;  for  nuisance,  Bapier  v.  London 
Tram  ways  Co.  (1893)  69  L.  T.  361  ;  for  fraud,  Barwick 
v.  Enylish  Joint  Stock  Bank  (1867)  L.  R.  2  Ex.  259; 
Hoiddsirorth  v.  City  of  Glasyoiv  Bank  (1880)  5  App. 
('as.  317;  Markay  v.  Commercial  Bank  of  New  Bruns- 
wick (1874)  L.  R.  5  P.  C.  394;  Moore  v.  Ontario  Invest- 
ment Association  (1888)  16  O.  R.  269.  It  may  be 
indicted  or  fined  for  breacli  of  duty  imjjoscd  l)y  the 
law:  B.  V.  Birniinyham  By.  Co.  (1842)  3  Q.  B.  223;  R. 
V.  Tyler  S  Co.,  [1891  ]  2  Q.  B.  588.  It  may  be  estopped 
by  the  acts  of  its  agents:  Burkinsliaiv  v.  Nichols 
(i878)  3  App.  Cas.  1004;  Bloomenthal  v.  Ford  [1897] 
A.  C.  156.     And  finally  it  may  be  held  guilty  of  laches 
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Sect.  32. 


Notice. 


;iiul  bouiul  by  acquiescence:  Erliuuivr  v.  New  Somhyero 
(]878)  'S>  App.  Oas.  1218;  NicoVs  Case  (1885)  29  Cli.  D. 
421.  For  altliongii  it  may  not  have  eyes  and  see  what 
is  going'  on  it  has  agents  who  can  see:  Crook  v.  Cor- 
poration of  Seaford  (1871)  L.  R.  6'  Ch.  551. 

A  company  on  the  ordinary  principles  of  the  law 
of  agency  is  answerable  for  the  manner  in  which  its 
agent  has  conducted  himself  in  transacting  the  business 
which  he  was  authorized  to  do,  and  if  a  sales  agent 
sells  stock  and  represents  that  his  principal  has  power 
to  repurchase  it  and  will  repurchase  it,  which  the  prin- 
cipal, an  incorporated  company,  has  no  power  to  do, 
the  principal  will  be  bound  to  refund  the  money  paid : 
Whaley  v.  O'Grady  (1912)  4  D.  L.  R.  485. 

The  doctrine  of  notice  extends  to  companies,  and 
notice  to  an  agent  will  be  notice  to  a  company  whether 
the  knowledge  of  the  agent  was  acquired  in  the  course 
of  his  employment  or  in  any  other  manner :  Dresser  v. 
Norwood  (1864)  17  C.  B.  N.  S.  466;  Ryan  v.  Terminal 
City  Co.  (1893)  25  N.  S.  131. 


Name  with 
word  '  limit- 
fd  '  required 
to  be  used 
iu  certain 
ways. 


33.  The  company  shall  keep  its  name,  with  the  word  limited 
after  the  name,  painted  or  afJked,  in  letters  easily  legible,  in  a 
conspicuous  position  on  the  outside  of  every  office  or  place  in 
which  the  business  of  the  company  is  carried  on,  and  shall  have 
its  name,  with  the  said  word  after  it,  engraven  in  legible  charac- 
ters, on  its  seal,  and  shall  have  its  name,  with  the  said  word 
after  it  in  legible  characters,  mentioned  in  all  notices,  advertise- 
ments and  other  official  publications  of  the  company  and  in  all 
bills  of  exchange,  promissory  notes,  endorsements,  cheques  and 
orders  for  money  or  goods  purporting  to  be  signed  by  or  on 
behalf  of  such  company,  and  in  all  bills  of  parcels,  invoices  and 
receipts  of  the  company.    2  E.  VII.,  c.  15,  s.  25. 

The  penalty  which  is  imposed  by  section  114  of 
the  Act  for  failure  to  keep  the  name  of  the  company 
followed  by  the  word  ^'  limited  "  affixed  as  required 
by  Section  33  is  $20  per  -  day  during  such  default, 
payable  by  the  company  and  also  by  every  director 
and  manager  knowingly  or  wilfully  permitting  or 
authorizing  such  default. 

Section  115  provides  that  directors,  managers  or 
officers  of  the  company  or  any  other  person  acting  on 
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its  behalf  responsible  for  the  infraction  of  the  remain-  Sect.  33. 
ing  provisions  of  the  section  shall  incur  a  penalty  of 
$200.  Such  persons  also  incur  a  personal  liability 
to  the  holder  of  a  bill  of  exchange,  promissory  note, 
cheque,  or  order  for  money  or  goods,  where  section  33 
has  not  been  complied  with,  unless  the  company  duly 
meets  its  liability  thereunder. 

So  if  the  word  "  limited  "  is  omitted  from  a  bill  of 
exchange  the  officer  signing  it  will  be  personally  liable : 
Penrose  v.  Martyr  (1858)  E.  B.  E.  499. 

In  Atkin  d  Co.  v.  Wardle  (1889)  61  L.  T.  23, 
Denman,  J.,  said  at  page  26  with  reference  to  the 
similar  sections  41  and  42  of  the  Imperial  Companies 
Act,  1862,  ''  The  intention  of  the  Act  was  to  ensure 
extreme  strictness  in  all  the  transactions  of  limited 
companies  as  regards  use  of  the  registered  name  of 
the  company  not  only  in  enforcing  the  use  of  the  word 
'  limited  '  but  in  all  other  respects.  Cases  may  easily 
be  conceived  in  which  a  very  slight  variation  from 
the  registered  name  might  lead  a  person  to  believe 
that  he  was  taking  a  bill  of  a  totally  different  kind 
of  company  from  that  to  which  the  directors  signing 
the  bill  really  belonged. ' ' 

If  there  is  an  addition  to  the  proper  title  of  the 
company  that  is  not  a  compliance  ^vith  the  section: 
Nassau^ Steam  Press  y.  Tyler  (1894)  70  L.  T.  376. 
But  where  a  bill  of  excluinge  was  drawn  on  a  company 
in  its  pro])('r  name  l)nt  tlie  acceptance  thereof  omitted 
the  word  "limited"  it  was  held  that  the  name  of  the 
company  was  *'  mentioned  "  in  accordance  with  the 
statute  and  tliat  the  directors  who  signed  the  bill  were 
not  personally  liable.  It  was  not  necessary  that  the 
name  should  ay)i)f'ar  correctly  both  in  the  bill 
and  in  the  acceptance:  Dermantine  Co.  v.  Ashworth 
(1905)  21  T.  L.  R.  510.  This  case  was  followed  in  F. 
Stacey  d  Co.  Limited  v.  Wallis  (1912)  105  L.  T.  544, 
in  which  it  was  further  held  that  the  abbreviation 
*'  Ltd  "  was,  though  ''  L  "  or  ''Li  "  possibly  might 
not  be,  a  compliance  with  the  requirements  of  Section 
63  of  the  Imperial  Companies  (Consolidation)  Act, 
1908.     It  cannot  be  confidently  stated  that  the  last 
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Sect.  33.  inontioned  case,  as  regards  the  use  of  the  abbreviation, 
"  would  be  applicable  here,  owing  to  the  fact  that  the 
Dominion  Act,  unlike  the  Imperial  Act,  expressly 
states  that  the  word  ''  limited  "  shall  appear  after 
the  name  of  the  company.  At  all  events  in  Howell 
Lithographic  Company  v.  Brethouer  (1899)  30  0.  R. 
204,  the  use  of  the  abbreviation  ''  Ltd."  was  held 
to  be  not  a  compliance  with  52  Vict.  c.  26  s.  2  (Ontario) 
which  provides  ''  that  directors  shall  be  jointly  and 
severally  liable  upon  every  written  contract  or  under- 
taking of  the  company,  on  the  face  whereof  the  word 
'limited'  or  the  words  'limited  liability'  are  not  dis- 
tinctly written  or  printed.     .     .     ." 

On  the  other  hand  so  far  as  the  liability  of  the 
company  itself  is  concerned  on  documents  to '  which 
the  Company  is  a  party  such  liability  is  not  avoided 
by  the  use  of  the  abbreviation  "  Ltd."  although  the 
statute  requires  the  word  to  be  written  in  full:  A.  E. 
Thomas,  Limited  v.  Standard  Bank  of  Canada  (1909- 
10)  1  0.  W,  N.  379,  548.  The  Statute  there  considered 
was  the  Ontario  Companies  Act  (1907)  c.  34.  s.  27 
similar  in  its  terms  to  section  33  of  the  Dominion 
Act.  The  same  is  true  where  the  word  "Company" 
is  abbreviated  to  "Co."  Thompson  v.  Big  Cities 
Realty  S  Agency  Co.  (1910)  21  0.  L.  R.  394. 

It  should  be  noted  that. the  section  requires  the 
name  to  be  affixed  on  the  outside  of  the  office  or  place 
of  business,  and  the  object  of  the  section  and  the  literal 
meaning  of  the  words  used  may  perhaps  require  some- 
thing more  than  the  placing  of  the  name  of  company 
on  the  outside  of  a  suite  of  offices  in  an  office  building, 
although  this  is  the  usual  course  in  actual  practice. 

Obtaining  of  Further  Powers. 

Company  34.  The  company  may,  from  time  to  time,  by  a  resolution 

may  author-  passed  by  the  votes  of  shareholders  representing  at  least  two- 

toWpfy  to™  thirds  in   value  of  the  subscribed  stock  of  the  company,  at  a 

extend  or       special  general  meeting  called  for  the  purpose,  authorize  the 

reduce  pow-  (]ij.gctors  to  apply  for  supplementary  letters  patent,  extending 

the  powers  of  the  company  to  such  further  or  other  purposes  or 

objects  for  which  a  company  may  be  incorporated  under  this 

Part,  or  reducing,  limiting,  amending  or  varying  such  powers, 


OBTAIXING  FURTHER  POWERS.  ^  153 

or  any  provisions  of  the  letters  patent  or  supplementary  letters    Sect.  34. 

patent  issued  to  the  company,  as  are  defined  in  such  resolution." 

4-0  Geo.  V.  1914,  c.  23,  s.  4. 

35.  The  directors  may,  at  any  time  within  six  months  after  Ajpplication 
the  passing  of  any  such  resolution,  make  application  to  the  i»y  directors. 
Secretary  of  State,  for  the  issue  of  such  supplementary  letters 

patent.     2  E.  VII.,  c.  15,  s.  27. 

36.  Before    such    supplementary   letters   patent   are    issued,  Evidence  of 
the  applicants  shall  establish  to  the  satisfaction  of  the  Secretary  resolution, 
of    State   the   due   passing   of   the   resolution    authorizing   the 
application,  and  for  that  purpose  the  Secretary  of  State  shall 

take  any  requisite  evidence  in  writing,  by  oath  or  affirmation, 
or  by  statutory  declaration  under  the  Canada  Evidence  Act, 
and  shall  keep  of  record  any  such  evidence  so  taken.  2  E.  VII., 
c.  15,  s.  28. 

The  following  are  the  Departmental  instructions : 
The  application  for  Supplementary  Letters  Patent 
extending,  reducing,  limiting  or  amending  the  powers 
of  a  company  or  any  provisions  of  the  Letters  Patent 
or  Supplementary  Letters  Patent  should  consist  of  the 
following  documents,  viz. — 

1.  Petition  by  Directors  for  Supplementary  Letters 

Patent. 
The  petition  should  be  signed  l)y  the  Directors 
or  a  majority  of  them,  in  person  and  in  pre- 
sence of  a  witness  who  should  make  the  re- 
quired statutory  declaration  of  e.xecution,  and 
the  seal  of  the  company  should  l)e  attached 
thereto. 

2.  Affidavit  or  Declaration  verifying  Signatures  of 

the  Petitioners. 

3.  Affidavit  or  Declaration  verifying  tiiilh  of  facts 

set  out  in  Petition. 

4.  Evidence  that  tbe  by-law  of  the  Directors  was 

duly  approved  of  at  a  meeting  of  shareholders, 
and  that  such  meeting  was  call<'(l   In  nccoi-d 
ance  with  the  by-laws  of  the  c()mi)any. 

5.  Copy  of  by-law  or  rcsohitioii  passed  l)y  the  siiare- 

holders. 

6.  Affidavit  or  declnrntion  vci-ifviiiir  same. 
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Sect.  37.  37.  Vpon  tlio  due  passing  of  sucli  resolution  being  so  es- 

suppiemen-    *^^'^^^^^^^6^'   ^^^^   Secretary   of    State   may   grant  supplementary 

tary  letters    letters  patent  extending  the  powers  of  the  company  to  all  or 

..^^'..^'^''t'd  '^^^-^  ^^^  ^^^^  objects  defined  in  the  resolution;  and  notice  thereof 

Notice  oif        ^^^^^^  ^^   forthwith   given   by   the   Secretary   of   State   in   the 

issue.  Canada  Gazette,  in  the  form  D  in  the  schedule  to  this  Act 

Effect  of  2.  From  the  date  of  the  supplementary  letters  patent,  the 

letters.  undertaking  of  the  company  shall  extend  to  and  include  the 

further  or  other  purposes  or  objects  set  out  in  the  supplementary 

letters  patent  as  fully  as  if  such  further  or  other  purposes  or 

objects  were  mentioned  in  the  original  letters  patent.  2  E.  VII., 

c.  15,  s.  29. 

Subsection  3  requiring  a  copy  of  the  notice  to  be 
advertised  by  the  company  was  repealed  by  7-8  George 
V.  (1917)  c.  25,  s.  16.  Section  113  of  the  Act  imposing 
a  penalty  for  failure  to  advertise  the  notice  was  like- 
wise repealed  by  s.  14  of  the  same  amending  act. 


Limited  to 
amount   un- 
paid on 
stock. 


Liability  of  Shareholders. 

38.  The  shareholders  of  the  company  shall  not,  as  such,  be 
responsible  for  any  act,  default  or  liability  of  the  company,  or 
for  any  engagement,  claim,  payment,  loss,  injury,  transaction, 
matter  or  thing  relating  to  or  connected  with  the  company, 
beyond  the  amount  unpaid  on  their  respective  shares  in  the 
capital  stock  thereof.    2  E.  A^I.,  c.  15,  s.  30. 

Rule  of  lim-  At  common  law  every  member  of  an  unincorpor- 
ited  ha  iiity.  ^^^^  partnership,  whether  it  was  an  ordinary  firm  or 
a  joint  stock  company  with  transferable  shares,  was 
personally  liable  for  all  debts  contracted  while  he  was 
a  member.  Numerous  attempts  were  made  to  evade 
this  rule  but  owing  to  modern  facilities  for  incorpora- 
tion, they  have  ceased  to  be  of  practical  interest.  The 
fundamental  rule  of  limited  liability  is  that  from  the 
moment  of  incorporation  the  members  cease  to  be  in 
any  way  liable  for  the  debts  of  the  body  corporate, 
unless  there  is  express  statutory  provision  that  the 
shareholders  shall  be  liable:  Emerson  v.  Flint  (1858) 
.    7  C.  P.  161 ;  and  see  Salomon  v.  Salomon  (1897)  A.C.  22. 

Rests  on  All  companies  under  the  act,  except  those  incor- 

shari"^  ^^     porated  for  purposes  other  than  gain  under  s.  7  A, 

are  limited  by  shares.     Membership  in  the  company  is 
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conferred  by  and  the  liability  of  the  members  rests  on  Sect.  38. 
the  holding  of  shares  in  the  capital  stock.  The  sole 
obligation  of  the  shareholder  as  such  is  to  pay  the 
amount  owing  in  respect  of  the  shares  held  by  him  and 
this  obligation  is  primarily  one  due  to  and  enforceable 
by  the  company. 

The  obligation  of  the  shareholder  is  to  pay  up  the  Extent  of 
full  par  value  of  his  shares ;  there  is  no  provision  in  obligation. 
the  act  for  the  issue  of  shares  at  a  discount  as  may  be 
done  under  the  Ontario  Companies  Act,  Part  XI., 
though  a  similar  result  can  be  accomplished  by  the 
issue  of  shares  without  par  value  under  s.  7B.  The 
company  may,  however,  pay  a  commission  on  the  sale 
of  its  shares  and  a  power  to  do  so  should  appear  in 
the  letters  patent,  and  to  this  extent  the  rule  that  the 
company  must  receive  dollar  for  dollar  for  its  shares 
is  cut  dovm.  See  Metropolitan  Coal  Consigners  Asso- 
ciation v.  Scrimgeour  (1895)  2  Q.  B.  604;  Andreae  v. 
Zinc  Mines  &  Ltd.  (1918)  87  L.  J.  Ch.  1019. 

Shares  may  be  paid  for  either  in  cash  or  in  some  ^^^^^  ^j  p^^y. 
other  way.     Thus  where  an  officer  of  the  company  had  ment. 
credited  himself  with  disbursements  properly  made  it 
was  held  that  his  shares  were  paid  up  in  this  manner: 
Re  Ottaica  Cement  Block  Co.,  McCoun's  Case  (1907) 
14  0.  L.  R.  389. 

Where  applicants  for  shares  had  signed  the  stock 
book  for  two  shares  each  for  the  purpose  of  incorpor- 
ating the  company,  and  it  was  agreed  between  them 
and  a  partnership,  vendors  to  the  company  of  certain 
assets  for  paid  up  shares,  that  on  the  completion  of  the 
transaction  witli  the  company  there  would  l)e  issued  to 
them,  as  part  of  the  sale  consideration  of  three  hun- 
dred shares,  two  fully  paid  shares  representing  the 
two  shares  subscribed  for  by  each,  it  was  held  that 
tiie  liability  on  the  shares  was  satisfied:  lie  C.  />'.  C. 
Corest  Co.  (1908)  12  O.  W.  R.  185.  Teetzel,  J.,  nt  p. 
186  of  the  report  said,  **  None  of  the  transactions  are 
impeached  as  fraudulent,  and  it  seems  to  me  that  it 
was  competent  for  the  company,  willi  tjie  assent  of  all 
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Sect.  38.  i^arties  conceriiod  to  oxcliaiii^v  pro  I  (into  the  obliga- 
lion  of  the  com])aiiy  to  issue  shares  under  the  ai>Tee- 
nient  of  purchase  for  the  oblig-ations  of  the  a])])ellants 
to  pay  for  the ....  shares  subscribed  for  by  them. ' ' 

rayment  by  It  is  not  illegal  for  a  company  to  take  a  promissory 
pu^missoi.\  ^^^^^  .^  payment  of  shares :  Standard  Bank  v.  Stephens 
(1908)  16  O.  L.  R.  115  and  cases  cited  at  p.  121;  nor 
to  issue  paid-up  certificates  on  receipt  of  the  !iote 
under  the  circumstances  in  Anglo-American  Lumber 
Co.  V.  McLeUan  (1908)  13  B.  C.  R.  318,  (1908)  14  B. 
C.  R.  93.  But  see  O'Sullivan  v.  Donovan  (1906)  8  0. 
W.  R.  320.  As  to  when  a  note  constitutes  payment  see 
Stewart  Howe  v.  Meek  (1913)  9  D.  L.  R.  484,  485. 

Payment  by  Payment  may  be  made  in  money's  worth  if  the 
services^  °^  Company  has  authorized  such  payment.  The  former 
act,  R.  S.  C,  1886,  c.  119,  s.  27,  required  a  written 
contract  to  be  filed  with  the  Secretary  of  State  at  or 
before  the  issue  of  the  shares,  where  these  were  issued 
for  a  consideration  other  than  cash.  See  Morris  v. 
Union  Bank  (1901)  31  S.  C.  R.  594;  Re  Jasper  Liquor 
Co.  (1915)  23  D.  L.  R.  894.  This  provision  has  now 
been  dropped,  but  such  contracts  must  be  disclosed 
in-the  prospectus  where  s.  43A  of  the  act  applies. 

Where  a  company  chooses  to  take  property,  ser- 
vices or  other  consideration  not  possessing  an  obvious 
money  value  in  payment  of  shares,  the  value  placed 
by  the  parties  on  such  consideration  will  be  accepted 
by  the  Court,  and  so  long  as  the  contract  is  not 
impugned  in  an  action  to  set  it  aside  the  court  will 
not  examine  into  the  adequacy  of  the  consideration; 
Re  Hess  (1894)  23  S.  C.  R.  644;  Pell's  Case  (1870)  L. 
R.  5  Ch.  11;  Re  Wragg,  Ltd.  (1897)  1  Ch.  796;  Re 
Theatrical  Trust  (1895)  1  Ch.  771;  Re  Innes  £  Co. 
(1903)  2  Ch.  254,  Re  North  Bay  Supply  Co.  (1905) 
6  0.  .W.  R.  85;  Jones  v.  MUh'r  (1893)  24  O.  R.  268; 
National  Trust  v.  Frank  (1917)  3  W.  W.  R.  43.  See 
also  Re  Modern  House  dc,  Co.,  Goudy's  Case  (1913) 
28  0.  L.  R.  237;  (1913)  29  0.  L.  R.  266. 
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The  agreeDieiit  must  be  between  the  subscriber  and  Sect.  58. 
the  company,  and  if  it  is  made  betwen  the  subscriber 
and  the  person  who  solicited  him  to  become  a  share- 
holder it  will  not  bind  the  company :  Christin  v.  Union 
Navigation  Co.,  Ramsay's  Digest  391  (Q.  B.  1882). 
The  same  is  true  of  an  agreement  made  with  a  pro- 
visional director  of  a  railwaj'^  company  on  condition 
that  the  subscriber  shall  receive  the  contract  for  build- 
ing the  road:  Wilson  v.  Gintt/  (1878-9)  3  A.  R.  124,  and 
see  Jones  v.  Montreal  Cotton  Co.  (Q.  B.  1878)  24  L.  C. 
J.  108,  1  L.  N.  450. 

In  the  following  cases  the  shareholder  was  held  to  iiiustra- 
have  paid  up  his  shares  :—Re  Wragg,  Ltd.  (1897)  1  Ch.  ^'<'°'- 
796,  set-off  of  existing  debt;  Re  Theatrical  Trust 
(1895)  1  Ch.  771,  agreement  to  render  services; 
Gardiner  v.  Iredale  (1912)  1  Ch.  770,  agreement  by 
company  for  immediate  payment  for  future  services; 
Inglis  v.  Wellington  (1878)  29  U.  C.  C.  P.  387,  agree- 
ment for  payment  by  performance  of  services;  Re 
Hess  (1894)  23  S.  C.  R.  644,  transfer  of  property. 

In  the  following  instances  shares  were  held  not  to 
have  been  paid  up: — Pellatt's  Case  (1867)  2  Ch.  527, 
agreement  to  accept  supply  of  goods  in  future;  Re 
Eddjjstone  Marine  Insurance  Co.  (1893)  3  Ch.  9,  agree- 
ment to  issue  shares  in  payment  of  past  services :  Oore- 
fjiim  V.  Roper  (1892)  A.  C.  125,  consideration  illusory; 
Almada  and  Tirito  Co.  (1888)  38  Ch.  D.  415,  shares 
issued  at  a  discount;  Re  Wragg  Ltd.  (1897)  1  Ch.  at 
}).  831,  issue  of  i)aid  up  shares  in  satisfaction  of  a  debt 
of  less  amount  than  their  par  value;  Colllngivood  Drg 
Dock,  WeddelVs  Case  (1890)  20  0.  R.  107,  services  in 
connection  with  formation  of  the  company;  Union 
Rank  v.  Morris  £  Code  (1900)  27  A.  R.  396,  subscriber 
leceived  back  portion  of  amount  paitl  in  consideration 
for  services  rendered;  Colonial  Insurance  Co.  v.  Smith 
(1913)  23  Man.  L.  R.  243,  consideration  unsubstantial 
•nu\  ilhisory;  Re  ('orntvall  Furniture  Co.  (1910)  20 
< ).  I..  II,  520,  bonus  stock;  Re  Owen  Sound  Lumber  Co. 
(1917)  33  D.  L.  R.  487,  38  O.  L.  R.  414,  sliares  allotted 
to  promoters  for  profits  in  fact  l)elongiiig  to  the  com- 
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Sect, 


38.    i)auy;   Mosclcif   v.   Koffyfontein    (1904)    2    Cli.    108; 
~      Winnipeg  Hedge  (&  Wire  Fence  Co.  (1912)  22  Man.  L. 

E.  83;  Ex  parte  Clark   (18(J9)   7  Eq.  550;  Scales  v. 

Irwin  (1874)  34  U.  C.  E.  545. 


Beliof  that 
uo  liability 
exists. 


Estoppel. 


Tiansferee. 


A  belief  that  there  is  no  further  liability  on  the 
shares  if  the  shareholder  knows  in  fact  that  they  are 
not  paid  up  is  not  sufficient  and  the  shareholder  is 
liable  in  respect  of  the  amount  unpaid  in  a  winding- 
up:  Re  Wiarton  Beet  Root  Sugar  Co.,  Alexander 
McNeill's  Case  (1905)  10  0.  L.  E.  219;  Re  James 
Pitkin  S  Co.  (1916)  85  L.  J.  Ch.  318. 

Under  certain  circumstances,  however,  the  com- 
pany may  be  estopped  from  denying  that  the  share- 
holder has  paid  his  shares  up  in  full :  Neelon  v.  Town 
of  Thorold  (1893)  23  S.  C.  E.  390.  It  was  held  in 
Penang  Foundry  Co.  v.  Gardiner  (1913)  S.  C.  1203  Ct. 
of  Sess.  that  the  defendant  having  bona  fide  relied  on 
the  statement  in  the  certificate  issued  to  him  that 
shares  were  fully  paid,  the  company  and  its  liquidator 
were  debarred  from  maintaining  the  contrary.  It  is 
a  little  difficult  to  reconcile  this  case  with  others  on  the 
subject.  See  also  Monarch  Life  Sc.  Co.  v.  Mackenzie 
(1911)  15  D.  L.  E.  695. 

Even  if  shares  are  not  in  fact  paid  up  in  full  the 
holder  may  be  relieved  from  liability  if  the  certificate 
stating  on  its  face  that  the  shares  have  been  fully  paid 
has  been  acquired  by  him  for  value  from  the  original 
allottee:  McCraken  v.  Mclntyre  (1878)  1  S.  C.  E.  479; 
Kettle  River  Mines  v.  Bleasdell  (1900)  7  B.  C.  E.  507 
where  a  promoter  had  sold  part  of  his  allotment  and 
had  the  shares  which  purported  to  be  fully  paid  up 
transferred  direct  from  the  company  to  the  purchaser. 

What  if  the  allottee  of  shares  issued  at  a  discount, 
as  to  w^hich  accordingly  liability  attaches,  transfers 
them  to  a  person  for  value  without  notice  and  then 
subsequently  re-acquires  them  from  that  purchaser? 
In  re  Raihvay  Timetable  Co.  Ex  p.  Sandys  (1889)  42 
Ch.  D.  98  this  was  done,  the  allottee  exchanging  fully 
paid  up  shares  in  the  company  for  shares  in  the  same 
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company  issued  at  a  discount  (whicli  she  erroneously  Sect.  38. 
believed  were  fully  paid  up)  which  she  had  previously 
sold  to  the  transferor.  Stirling,  J.,  held  (and  no  appeal 
was  taken  as  to  these  particular  shares)  that  as  she 
had  re-purchased  them  from  a  purchaser  for  value 
without  notice  she  was  entitled  to  them  as  fully  paid 
up.  And  shareholders  who  have  not  subscribed  for 
their  shares  but  who  have  obtained  them  as  fully  paid 
up  by  transfer  from  the  original  allottee  can  not  be 
placed  on  the  list  of  contributories :  National  Trust  v. 
Frank  (1916-7)  10  Sask.  R.  250;  (1917)  3  W.  W.  R.  43. 

When  the  certificate  bears  on  its  face  evidence  of  Notice. 
irregularity  of  issue,  or  the  person  acquiring  the 
shares  knows  that  they  have  not  been  paid  for  or 
that  they  never  have'  been  issued  at  all,  the  liability 
is  not  avoided:  Northwest  Electric  Co.  v.  Walsh  (1898) 
29  S.  C.  R.  33. 

The  shareholder  also  escapes  liability  to  make  Effect  of 
further  payment  on  his  shares  after  a  valid  transfer 
thereof:  In  re  Wiarton  Beet  Root  Sugar  Co.,  Free- 
man's Case  (1906)  12  0.  L.  R.  149.  There  are  no  provi- 
sions in  the  Act  similar  to  those  contained  in  the  Im- 
perial Act  making  past  members  secondarily  liable 
after  their  shares  have  been  transferred.  See  notes  to 
section  64  on  transfers  of  shares,  also  notes  to  sections 
65  and  66  wliicli  impose  restrictions  on  the  transfer  of 
shares  not  paid  up  in  full  and  forbid  the  transfer  of 
shares  on  which  previous  calls  have  not  been  paid. 

39.  Every  shareholder,  until  the  whole  amount  of  his  shares  i,;.,i,iiiiv  „f 
has  been  paid  up,  shall  be  individually  liable  to  the  creditors  ^•'•"•*;-^ 
of  the  company  to  an  amount  equal  to  that  not  paid  up  thereon;   '" '  '''^• 
but  he  shall  not  be  liable  to  an  action  therefor  by  any  creditor  Action 
until  an   execution   at  the  suit  of  such  creditor   against  the  ''  "'"• 
company  has  been  returned  unsatisfied  in  whole  or  in  part. 

2.  The  amount  due  on  such  execution,  not  exceeding  the  Amount 
amount  unpaid  on  his  shares,  as  aforesaid,  shall  be  the  amount  r-.-nv,.i:.i.i,.. 
recovera})lo,  with  costs,  from  such  shareholder. 

3.  Any  amount  so  recoverable,  if  paid  by  the  shareholder,  Ai»|ili(;uion. 
shall  be  considered  as  paid  on  his  shares.     2  E.  VII.,  c.   lo 

s.  .31 . 
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Sect.  39.  Apart  I'roiii  the  shareholder's  contractual  liability 

to  pay  to  the  company  the  full  amount  of  his  shares, 
this  section  imposes  under  certain  circumstances,  a 
statutory  liability  to  the  creditors  of  the  company. 
The  creditor  seeking  to  take  advantage  of  this  statu- 
tory right  must  bring  the  defendant  within  the  precise 
terms  of  the  statute  by  showing  him  to  be  in  the 
strictest  sense  a  shareholder:  Denison  v.  Leslie  (1879) 
S  A.  R.  536;  so  the  creditor  failed  in  his  action  whore 
the  defendant  had  transferred  his  shares  to  another, 
although  the  transfer  had  not  been  registered: 
Hamilton  v.  Grcuit  (1900)  30  S.  C.  R.  566.  It  is  further- 
more required  that  the  creditor  should  first  have  sued 
the  company  and  that  execution  has  been  returned 
unsatisfied.  This  requirement  must  be  rigidly  com- 
plied with.  In  one  case  the  sheriff  in  the  creditor's 
suit  against  the  company  endorsed  on  the  writ  of 
execution  that  there  were  no  goods,  but  the  writ  was 
not  returned.  It  was  held  that  the  plaintiff  had  not 
brought  himself  within  the  corresponding  section  of 
the  existing  Ontario  Act,  1907,  c.  34,  s.  68 :  Grills  v. 
Farah  (1910)  21  0.  L.  R.  457.  It  was  there  further 
stated  that  the  execution  must  not  be  a  "mere  illusory 
formal  proceeding  .  to  give  colour  to  proceedings 
against  a' shareholder. "  The  Canadian  cases  are  col- 
lected at  pp.  460-1  of  the  report.  The  creditor's  right 
is  lost  after  a  winding-up  order  has  been  made : 
Shaver  v.  Cotton  (1896)  23  A.  R.  426,  the  reason  being 
that  "unpaid  stock  is  an  asset  of  the  company,  and 
the  moment  a  winding  up  order  is  made,  that  unpaid 
stock  has,  in  effect,  been  appropriated  for  rateable 
distribution  among  the  creditors  of  the  company 
.  .  .  the  w^inding-up  order  requires  that  the  stock 
shall  be  applied  to  the  payment  of  all  creditors  with- 
out preference  or  priority,  while  the  action  seeks  to 
have  it  paid  exclusively  to  the  plaintilf,"  per  Maclen- 
nan,  J.  A.,  at  p.  437.  See  also  Wiarton  Beet  Root 
Sugar  Manufacturing  Co.,  Alexander  McNeill's  Case 
(1905)  10  0.  L.  R.  219. 

Any  creditor  is  entitled  to  bring  the  action  and 
it  is  no  defence  for  the  shareholder  to  plead  that  other 
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actions  by  different  creditors  are  pending:  Perry  v.    Sect.  39. 
McCraken  (1876)  7  P.  R.  32.  

Whatever  may  be  the  state  of  disorganization 
into  which  a  company  has  fallen,  its  creditors  may 
always  exercise  their  rights  against  it  and  its  share- 
holders: Hughes  &  La  Compagnie  de  Villas  du  Cap 
Gibraltar  et  Lalonde  (1889)  5  M.  L.  R.  S.  C.  129. 

The  following  decided  cases  are  illustrations  of 
the  application  of  this  section : — 

1.  Nixon  V.  Green  (1856)  11  Ex.  550,  as  to  the  time 
at  which  liability  of  the  shareholder  to  the  creditor 
becomes  fixed. 

2.  Brice  v.  Munro  (1885)  12  A.  R.  453,  in  which  it 
was  held  that  in  order  to  bring  an  action  in  Ontario 
against  a  shareholder  of  a  company  whose  head  office 
is  in  another  Province,  it  is  sufficient  to  show  a  return 
of  execution  unsatisfied  in  such  other  province. 

3.  In  an  action  against  a  shareholder  to  recover 
the  amount  of  a  judgment  against  the  company,  de- 
fendants alleged  that  the  judgment  against  the  com- 
pany was  recovered  upon  promissory  notes  given  to 
the  plaintiff  by  the  company  without  consideration 
and  when  it  was  insolvent  to  his  knowledge,  and  that 
the  notes  were  in  fraud  of  creditors  and  ultra  vires. 
It  was  lield  tliat  tliese  defences  might  have  been  raised 
in  the  original  action,  but  were  not  availal)le  in  this: 
Shaver  v.  Cotton  (1894)  16  P.  R.  278. 

4.  The  section  impliedly  limits  the  liability  of 
shareholders  to  the  amount  unpaid  on  their  shares: 
McGill  Chair  Company  (1912)  26  0.  L.  R.  254,  per 
Meredith,  0.  .J.,  at  p.  2G0. 

5.  Where  shares  had  l)een  allotted  at  a  discount  as 
I'lilly  j)ai(l  up,  a  transferee  who  purchased  them  in 
good  fjiitli  I'l'om  an  original  shareholder,  was  held  not 
to  be  linlilc  1o  ;iii  cxtHMition  creditor  for.  the  amount 
unpaid  tlicreon  :  McCraken  v.  Mclntyre  (1878),  1  S. 
C.  R.  479. 

f).  N.,  a  director  of  a  company,  agreed  to  lend 
$100,000  to  the  company  on  the  security  of  certain 

T..C'.A.        11 
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Sect.  39.  shares  liekl  by  B.,  which  wore  to  be  full}'  paid  uj).  B. 
had  188  shares,  and  liad  paid  forty  per  cent,  on  them, 
but  being  nnable  to  pay  up  the  balance  the  directors 
agreed  to  treat  this  sum  as  in  full  for  75  shares.  N. 
agreed  to  this,  and  N.  took  a  transfer  of  the  75  shares. 
No  formal  resolution  of  the  directors  was  passed 
authorizing  the  appropriation  of  the  money  paid  by 
B.  In  an  action  of  a  shareholder  of  the  company 
against  N.  it  was  held  that  the  company  having  got 
the  benefit  of  a  loan  by  N.  was  estopped  from  disput- 
ing the  application  of  the  money  paid  by  B.  in  such  a 
way  as  to  constitute  N.  the  holder  of  the  75  shares,  and 
creditors  not  having  been  prejudiced  were  bound  in 
the  same  way:  Neelon  v.  Totvn  of  Thorold  (1893)  22 
S.  C.  R.  390. 

7.  The  defendant  shareholder  of  a  company 
against  w^hich  he  had  a  claim  for  goods  sold  got  a  note 
from  the  company,  transferred  it  to  F.  as  trustee; 
F.  sued  the  company  to  judgment  and  on  a  return  of 
nulla  bona  sued  the  defendant  who  paid  him  the 
amount  of  the  unpaid  stock  which  amount  F.  then  held 
as  defendant's  trustee. 

It  was  held  that  payment  to  F.  was  not  payment  of 
the  defendant's  stock  and  no  answer  therefore  to  an 
action  against  the  defendant  by  a  creditor  who  had 
also  got  judgment  against  the  company  and  issued 
execution  on  which  a  return  of  nulla  bona  had  been 
made:  McGregor  v.  Currie  (1876)  26  U.  C.  C.  P.  55. 

8.  After  a  creditor  of  a  company  had  commenced 
an  action  against  a  shareholder  in  respect  of  his 
unpaid  stock,  one  B.  recovered  a  judgment  against  the 
company,  part  of  which  was  assigned  to  the  defendant 
with  the  object  of  procuring  him  a  set-off  against  the 
plaintiff's  claim.  Held,  that  the  procuring  of  such  an 
assignment  by  defendant  with  notice  of  plaintiff's 
claim,  did  not  constitute  a  defence  to  it ;  but  semble,  if 
the  set-off  had  accrued  to  the  defendant  in  his  own 
right,  although  after  action  brought,  it  w^ould  have 
been  otherwise :  T^ifiZd!  v.  GaMoway  (1884)  5  0.  R.  502. 

The  remainder  of  the  judgment  was  assigned  to  M., 
who  after  the  commencement  of  the  plaintiff's  action. 
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and  with  knowledge  thereof,  and  with  the  object  of  Sect.  39. 
giving  defendant  a  good  set-off  against  plaintiff's 
claim,  recovered  a  judgment  against  the  defendant 
without  defence,  and  defendant  paid  him  the  amount 
unpaid  on  the  stock.  Held  that  the  judgment  so 
recovered  and  the  payment  thereunder  constituted  a 
good  defence  to  the  plaintiff's  claim;  and  that  the 
prior  commencement  of  the  plaintiff's  action  w^as  im- 
material, ibid. 

9.  The  plaintiff  performed  certain  work  amounting 
to  $465  for  the  defendants,  a  joint  stock  company, 
incorporated  under  R.  S.  0.  c.  150,  under  an  agree- 
ment for  payment  in  shares  of  the  capital  stock  of  the 
company. 

It  was  held  that  the  agreement  was  not  ultra  vires 
of  the  company  and  that  the  plaintiff's  acceptance  of 
the  shares  under  such  agreement  would  not  render 
him  liable  to  pay  tlie  amount  thereof  to  creditors  of 
the  company:  Inglis  v.  Wellington  Hotel  Co.  (1878) 
29  U.  C.  C.  P.  387. 

The  foHowing  cases  may  also  be  referred  to  as 
showing  the  circumstances  under  which  shares  will  be 
held  to  have  been  paid  up  or  not. 

1.  Wliere  the  issue  of  paid  up  shares  was  in  con- 
sideration of  compensation  for  organizing  the  com- 
pany, costs  of  obtaining  the  charter,  etc.,  such 
consideration  was  found  to  be  unsubstantial  and 
illusory:  Colonial  Assuyance  v.  SniitJi,  23  ^Slan.  L.  R. 
243. 

2.  Where  the  applicant  for  shares  paid  the  full 
amount  due  on  them,  but  received  back  a  portion  of 
the  amount  as  consideration  for  services  to  l)e  ren- 
dered, it  was  held  thai  llic  sliares  to  this  amount  were 
in)i)ai(l:  Union  lUnik  v.  Morris  S  Code  (1900)  27  A.  R. 
396. 

3.  A  municipal  boiiiis  of  $15,000  (the  ])i'oj)('i't y  of 
the  compajiy)  was  used  to  issue  bonus  shares  to  per- 
sons who  were  then  shareholders,  as  paid  up,  in 
proportion  to  the  stock  held  by  them  at  that  date. 

Allhough  the  shareliojdors  accepted  Ihe  stock  homt 
fide  they   were   held   properly  placed   on    the   list   ol" 
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Sect.  39.    I'oiitributories:  Connrdll  Finnllurc  Co.   (1900)   20  C). 

•  L.  K.  5:20. 

Payment  in         4.  Tlio   plaintiff,   a  crt'ditoi-  of   a  conii)aiiy   iiicor- 
^"""-  porated  by  letters  patent,  sued  the  defendant,  a  share- 

holder, who  pleaded  that  there  was  nothing  due  ui)oii 
his  stock.  It  appeared  that  there  were  nine  sharehold- 
ers, two  of  whom  had  a  large  claim  against  the  company 
for  the  sale  of  a  patent.  The  defendant  held  $5,000 
stock,  partly  paid  up.  It  was  arranged  between  the 
patentees  and  the  other  shareholders,  that  the  latter 
should  pay  an  additional  ten  per  cent,  on  their  stock, 
in  consideration  of  which  the  patentees  were  to  pay 
up  the  balance  of  the  unpaid  stock  of  the  seven  other 
shareholders  out  of  this  claim.  In  pursuance  of  this 
arrangement,  each  of  the  seven  gave  his  cheque  to  the 
secretary  for  the  balance  of  his  unpaid  stock,  which 
the  secretary  passed  on  to  the  patentees,  who  accepted 
them  and  gave  receipts  to  the  company  for  the  amount. 
The  patentees  then  handed  back  the  cheques  and  re- 
ceipts to  the  secretary,  who  returned  the  cheques  to 
the  shareholders,  by  whom  they  were  given,  it  having 
been  agreed  beforehand  that  they  were  to  be  so  re- 
turned and  not  used.  Held  that  this  transaction  was 
not  a  payment  in  full  of  the  stock,  and  that  defendant 
was  liable :  /Scales  v.  Irwin  (1874)  34  U.  C.  R.  545. 

5.  Where  defendants  took  stock  in  a  company,  and  by 
agreement  paid  for  it  in  land  considerably  overvalued, 
it  was  held  that  the  stock  must  be  considered  as  fully 
paid  up,  and  defendants  were  not  liable  to  creditors 
of  the  company,  no  fraud  being  shown :  Jones  v.  Miller 
(1893)  24  0.  R.  268. 

6.  Where  the  defendant  in  good  faith  bought  shares 
at  a  discount  of  50  per  cent.,  allowed  himself  to  be 
placed  on  the  register  of  shareholders  and  attended 
meetings,  he  was  held  liable  to  the  creditors  of  the 
company  to  the  extent  of  the  amount  unpaid :  Bank  of 
Ottawa  V.  Jones  (1919)  46  D.  L.  R.  407. 


Sft  off  40.  Any  shareholder  may  plead  by  way  of  defence  in  whole 

against  ^j.  [-^  p^rt  to  any  action  bv  any  creditor  under  the  last  preced- 

rion  ac-         gection  any  set-off  which  he  can  set  up  against  the  company, 
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except  a  claim  for  unpaid  dividends,  or  a  salary  or  allowance    Sect.  40. 

as  a  president  or  a  director  of  the  company.     2  E.  VII.,  c.  15, 

s.  31. 

While  the  company  is  a  going  concern,  a  set-off  may 
be  pleaded  by  the  shareholders  against  the  amount 
claimed  by  the  company  in  respect  of  his  shares.  The 
benefit  of  the  defence  is  available  under  section  40 
in  the  case  of  an  action  by  a  creditor,  except  as  to 
claims  for  unpaid  dividends  or  salary  or  allowance  as 
president  or  director.  It  is  to  be  noted  that  the  classes 
"president  or  a  director"  alone  are  referred  to,  and 
accordingly  it  is  not  clear  that  a  vice-president  or  a 
manager,  for  example,  could  not  set  off  claims  for  un- 
paid salary.  The  point  does  not  appear  to  have  been 
judicially  decided. 

The  right  is  a  statutory  one  and  does  not  exist 
apart  from  the  section :  Benner  v.  Currie,  36  U.  C.  R. 
411. 

The  set-off  must  be  in  the  same  right,  so  a  debt 
owing  to  shareholders  as  the  price  paid  bj^  a  company 
for  the  transfer  to  it  of  partnership  assets  cannot  be 
set  off  by  them  against  their  individual  liability  on 
shares:  Tiirner  v.  Coivan  (1903)  34  S.  C.  R.  160. 

The  set-off  may  be  pleaded  against  the  claim  made 
in  the  action  onlv  and  not  against  anyone  other  than 
the  plaintiff :  GriUs  v.  Farah  (1910)  21  0.  L.  R.  457,  459. 

A  set-off  may  be  claimed  even  though  a  creditor 
may  have  commenced  action  against  the  shareholder 
before  the  set-off  accrued.  Thus  where  B.  recovered 
judginent  against  the  company,  assigning  part  of  his 
judgment  to  M.,  who  with  knowledge  of  the  existence 
of  the  plaintiff's  action  and  with  the  object  of  giving 
the  defondniit  a  good  set-off,  recovered  judgment 
against  the  defendant  williont  defence  and  the  defend- 
ant paid  liiiii  the  amoniil  unpaid  on  liis  stock,  it  was 
held  that  tliis  constituted  a  good  defence:  Field  v.  (Inl- 
Inivay  (1884)  5  0.  R.  502. 

It  is  not  necessary  for  money  actually  to  pass  ho- 
tween  the  shareholder  and  the  company  for  the  pur- 
pose of  a  set-off:  Larocquc  v.  Beaucliemin  (1897)  A. 
C.  358. 
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Sect.  40.  So  also  in  a  case  under  the  Winding-up  Act,  when 

the  secretary-treasurer  of  a  company  credited  himself 
with  disbursements  properly  made  for  the  company 
and  so  sought  to  render  his  shares  paid  up,  it  was  held 
that  this  constituted  payment  of  the  shares :  Re  Ottawa 
Cement  Block  Company,  Macoun's  Case  (1907)  14  0. 
L.  R.  389. 

But  in  Re  Consolidated  Investments,  Ltd.,  Simons' 
Case  (Alta.)  (1918)  '2  W.  W.  R.  581,  where  the  ar- 
rangement for  set-off  was  not  made  with  the  directors, 
and  no  call  had  been  made,  and  there  were  no  entries 
in  the  company's  books  evidencing  the  set-off,  the 
shareholder  was  held  liable. 

As  to  whether  a  claim  sounding  in  damages  can  be 
set  up  under  the  section,  see  Grills  v.  Far  ah  (1910)  21 
0.  L.  R.  457,  decided  on  the  corresponding  section  of 
the  Ontario  Companies  Act  (1907)  c.  34,  s.  68. 

See  further  the  notes  to  section  71  of  the  Winding- 
up  Act,  infra. 


Trustees,  ' 
not  person- 
ally liable. 


Estate  liable. 


Holder  of 
stock  as  col- 
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Common 
law  rule. 


41.  No  person,  holding  stock  in  the  company  as  an  executor, 
administrator,  tutor,  curator,  guardian  or  trustee  of  or  for  any 
person  named  in  the  books  of  the  company  as  being  so  repre- 
sented by  him,  shall  be  personally  subject  to  liability  as  a  share- 
holder; but  the  estate  and  funds  in  the  hands  of  such  person 
shall  be  liable  in  like  manner,  and  to  the  same  extent,  as,  the 
testator  or  intestate  would  be  if  living,  or  the  minor,  ward  or 
interdicted  person,  or  the  person  interested  in  such  trust  fund 
would  be,  if  competent  to  act  and  holding  such  stock  in  his  own 
name. 

2.  No  person  holding  such  stock  as  collateral  security  shall 
be  personally  subject  to  such  liability,  but  the  person  pledging 
such  stock  shall  be  considered  for  the  purposes  of  such  liability 
as  holding  the  same  and  shall  be  liable  as  a  shareholder  accord- 
ingly.   2  E.  VII.,  c.  15,  s.  32. 

At  common  law  it  was  thoroughly  established  that 
one  to  whom  stock  had  been  transferred  as  a  pledge,  or 
as  collateral  security  for  money  loaned,  or  as  a  trustee 
for  another,  and  who  appeared  on  the  books  of  the  cor- 
poration as  the  owner  of  the  stock,  was  liable  as  a 
stockholder  for  the  benefit  of  creditors.  The  reason 
why  the  courts  so  held,  briefly,  was,  that  a  man  cannot 
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become  the  legal  owner  of  stock,  receive  dividends,    Sect.  41. 
vote  at  meetings,  and  enjoy  all  other  rights  appertain- 
ing  to  ownership  of  it  without  shouldering  the  liability 
attaching  to  such  a  position. 

Another  good  reason  was  that  he  would  not  be 
allowed  to  hold  himself  out  to  the  public  as  the  owner 
of  stock  and  afterwards  deny  the  relation.  Besides,  if 
creditors  were  compelled  to  look  beyond  the  legal  title 
they  could  never  know  against  whom  to  proceed,  and 
it  would  embarrass  them  in  the  pursuit  of  their  rights 
to  compel  them  to  enquire  into  equities  which  might 
exist  between  the  stockholder  and  some  third  person: 
Thompson,  par.  3213;  Frmiklin  v.  Neate  (1844)  13  M. 
&  W.  481. 

Under  the  Imperial  Companies  Act  of  1862,  which  English  rule 
forbids  the  entry  of  trusts  on  the  register  (s.  30)'  the 
trustee  whose  name  is  on  the  register  is  the  share- 
holder; he  and  not  the  cestui  que  trust  is  the  person 
liable  to  the  company  for  all  payments  and  obligations 
attaching  to  the  shares :  Ex  p.  Isaac  Bugg  (1865)  2  Dr. 
&  Sm.  452;  Bunns'  Case  (1860)  2  D.  F.  &  J.  275,  300; 
Drummond's  Case  (1860)  2  Giff.  189;  Barrett's  Case 
(1864)  4  D.  J.  &  S.  416.  This  applies  equally  where  the 
trustee  is  a  trustee  for  the  company  itself:  Re  Chap- 
wan  &  Barker's  Case  (1867)  L.  R.  3*Eq.  361. 

His  liability  moreover  is  not  and  cannot  be  limited 
to  the  amount  of  the  trust  estate:  Muir  v.  Glasgow 
Bank  (1879)  4  App.  Cas.  337;  Hoare's  Case,  2  J.  &  H. 
229;  Leif child's  Case  (1865)  L.  R.  1  Eq.  231. 

The  cestui  que  trust,  however,  is  sometimes  brought 
into  immediate  contact  with  the  company,  e.g.,  by 
being  rendered  liable  for  the  shares  whicli  his  trustee 
has  been  unable  to  pay  for:  Hemming  v.  Maddick 
(1872)  L.  R.  7  Ch.  395;  National  Financial  Co.,  Ex  p. 
Oriental  Commercial  Bank  (1868)  L.  R.  3  Ch.  791. 

And  a  cesuti  que  trust  who  is  sui  juris  is  under  a 
personal  o])ligation  not  limited  to  the  trust  property 
to  indemnify  his  trustee  against  calls:  Hardoon  v. 
Belilios  (1901)  A.  C.  118,  123. 

Sub-section  1  exempts  from  personal  liability  any  ^^^^■l,,,,  .,i 
person  holding  shares  in  the  capacities  specified  "for  (D- 
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Executors 
and  admini 

trntors. 


Sect.  41.  any  person  named  in  the  books  of  the  company  as  being 
so  represented."  The  words  in  quotation  marks  did 
not  appear  in  R.  S.  C.  1886  c.  129,  s.  56  corresponding 
to  the  present  section. 

An  executor  or  administrator  is  not  personally 
liable  on  the  shares  held  by  the  deceased.  Where,  how- 
ever, executors  or  administrators  distribute  assets  of 
the  estate  Avithout  providing  for  liability  on  shares 
they  are  guilty  of  a  devastavit  and  become  personally 
liable  to  the  company  or  its  liquidator.  The  devastavit 
constitutes  a  new  cause  of  action  which  is  barred  in 
six  years ;  but  the  cause  of  action  for  the  amount  due 
on  the  shares  is  based  on  contract,  and  until  a  call  is 
made  time  does  not  run  in  respect  of  the  liability  of 
the  executors  or  administrators  as  such,  which  is  a 
liability  of  the  deceased  and  his  estate.  Where  liabi- 
lity is  enforced  on  the  latter  ground  the  judgment  will 
be  directed  to  be  levied  out  of  the  goods,  etc.,  of  the 
deceased  in  the  hands  of  the  executors  or  administra- 
tors, if  any:  Clarkson  v.  McLean  (1917-8)  42  0.  L.  R.  1. 

Where  beneficiaries  of  a  deceased  holder  of  bank 
shares  were  at  the  time  of  the  liquidation  of  tlie  bank 
beneficial  owners  of  the  shares,  and  had  accepted 
transfers  of  the  shares  though  the  transfers  had  not 
been  recorded,  the  estate  being  liable  in  the  hands  of 
the  administrators  and  assets  of  value  of  far  greater 
amount  were  likewise  distributed,  it  was  held  that  each 
beneficiary  in  equity  undertook  to  assume  and  protect 
the  administrators  against  the  incidental  liability  to 
calls  to  the  extent  of  the  shares  transferred  to  him. 
Each  beneficiary  was  also  liable  to  refund  and  pay  to 
the  creditor  the  amount  due  to  the  extent  of  the  assets 
received  by  him  which  formed  part  of  the  intestate's 
estate :  Clarkson  v.  McLean,  supra. 

The  protection  of  the  section  extends  only  to  a  trus- 
tee wlio  represents  an  estate,  and  will  not  relieve  from 
liability  a  person  who  is  expressed  to  be  a  trustee  for 
a  s\mdicate :  Re  Winnipeg  Hedge  and  Wire  Fence  Co. 
(1912)  1  D.  L.  R.  316;  22"  Man.  L.  R.  83.  It  was  there 
held  that  such  designation  of  the  shareholders  merely 
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earmarked  the  shares,  and  furthermore  the  defendant  Sect.  41. 
being  himself  beneficially  interested  in  the  syndicate 
was  not  to  be  regarded  as  a  trustee.  To  enable  the 
trustee  to  take  advantage  of  the  section  the  beneficiary 
must  be  named  in  the  books  of  the  company:  Re 
British  Cattle  Supply  Co.,  McHugWs  Case  (1919)  16 
0.  W.  N.  62,  206. 

As  to  special  circumstances  in  which  a  holder  of 
shares  may  become  personally  liable  in  spite  of  this 
section,  although  he  is  not  holding  the  shares  for  his 
own  benefit,  but  in  some  way  as  trustee  for  others.  See 
Be  Union  Fire  Insurance  Co.,  McCord's  Case  (1891) 
21  0.  R.  264,  and  Ontario  Investment  Association  v. 
Leijs  (1893)  23  0.  R.  496.  See  also  In  re  President,  etc., 
Westmoreland  Bank,  Ex  p.  Allison  (1869)  12  N.  B.  514. 

In  the  first  mentioned  case  the  company's  manager 
was  authorized  to  purchase  from  the  holder  on  the  com- 
jjany's  behalf  shares  on  which  calls  were  due.  Al- 
though the  shares  were  transferred  to  the  "manager 
in  trust"  he  was  held  liable  on  the  shares  in  a  winding- 
up,  notwithstanding  that  the  purchase  was  in  trust 
for  the  company. 

If  a  trustee  holds  shares  for  several  cestuis  que 
trust,  one  of  the  latter  can  not  compel  the  trustee  to 
divest  himself  of  a  portion  merely  of  tlie  trust  estate, 
viz.,  the  shares  to  which  the  particular  cestui  que  trust 
is  entitled,  tlic  i)rinci])le  being  that  the  trustee  should 
not  be  compelled  to  divest  himself  of  the  trust  estate 
piecemeal.  If  he  is  to  be  divested  of  the  trust  he  is 
entitled  to  demand  to  be  wholly  relieved:  Bechtel  v. 
Zinkan  (1907)  10  0.  W.  R.  1075. 

As  to  the  meaning  of  ''collateral  security,"  see  n^i^jp,.  ^f 
Early  v.  Early  (1880)  49  L.  J.  Ch.  826  (n).    'it  does  r^^^''' ^''^" 

^  .   .  Literal  seciir- 

not  mean  ''auxiliary"  or  "secondai'v,"  ibid.     At  any  ity-  Sub-wc- 

tion   "^ 

rate  as  against  a  liquidator  the  iiohlcr  of  sliares  as 
collateral  security  will  not  escape  liability  il'  lictalcos 
a  transfer  in  al)so]ut.('  form.  Thus  a  h)aii  company 
wiiicli  advances  nifnicy  on  sliares  in  a  bank  which  are 
transf(!rr('d  to  it,  and  accepted  by  it  in  the  ordinary 
.'ibsolntc   {'orni,  cannot   escape  liability  as  a  contribii- 
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Sect.  41.  tor)'  on  the  groniKl  that  it  is  merely  a  trustee  for  the 
borrower :  Re  Central  Bank  of  Canada,  Home  Sav- 
im/s  and  Loan  Co''s  Case  (1891)  18  A.  R.  489.  But 
compare  wording  of  Bank  Act,  3-4  Geo.  V.  c.  9,  s.  53. 

Tlie  onus  is  on  the  pledgee  to  show  that  he  holds 
the  shares  in  such  capacity:  Re  Empire  Accident,  Sc, 
Co.  (1913)  10  D.  L.  E.  782',  affirmed  (1913)  11  D.  L.  R. 
847 ;  but  if  he  succeeds  he  is  a  creditor  and  can  rank  on 
the  assets  as  such:  Re  Central  Bank,  N.  A.  Life  Ins. 
Co.'s  Case  (1890)  30  C.  L.  T.  275. 

As  against  the  company  or  a  creditor  in  a  scire 
facias  proceeding  the  liability  of  a  mortgagee  who 
holds  a  clean  certificate  is  not  free  from  doubt. 

In  an  Ontario  case  where  a  mortgagee  of  shares 
had  taken  a  transfer  absolute  in  form,  and  caused  it 
to  be  entered  in  the  books  of  the  company  as  an  abso- 
lute transfer  the  Supreme  Court  considered  he  was 
not  estopped  from  proving  that  the  transfer  of  shares 
was  by  way  of  mortgage.  (This  view  was,  however, 
obiter)  :  Page  v.  Austin  (1884)  10  S.  C.  R.  132.  But  see 
the  same  case  in  30  C.  P.  108,  and  7  A.  R.  8,  supporting 
the  opposite  view. 

The  view  of-  the  Supreme  Court  has  been  adopted 
in  Quebec  in  the  case  of  Molsons  Bank  v.  Stoddart, 
S.  C.  (1890)  M.  L.  R.  6  S.  C.  17. 

If  shares  are  taken  as  collateral  security  the  credi- 
tor should  either  obtain  a  clean  certificate  in  the  name 
of  himself  if  the  shares  are  paid  up  or  take  a  charge 
and  give  notice  to  the  company  if  they  are  not  fully 
paid  up. 

Where  a  transfer  of  shares  to  a  bank  by  way  of 
collateral  security  was  registered  in  favor  of  the  man- 
ager "in  trust"  it  was  held  that  a  deduction  of  the 
pledging  shareholder's  debt  to  the  company  (not  being 
for  calls)  might  not  be  made  from  dividends  on  the 
shares  subsequent  to  the  transfer :  Wilson  v.  B.  C.  Re- 
fining Co.  (1915)  22  D.  L.  R.  634,  where  the  cases  are 
collected.  It  was  further  held  that  the  British  Columbia 
section  corresponding  to  s.  41  has  no  reference  to  the 
case  where  a  transfer  of  shares  is  made,  and  only 
applies  when  the  shares  appear  to  have  been  pledged 
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as   collateral   security,    and   the    real    owner's   name    Sect.  41. 
remains  on  the  books  of  the  company. 

For  the  purposes  of  liability  the  pledgor  is  to  be  pledgor. 
considered  as  the  holder  of  the  shares,  s.  41  (2) :  Wil- 
son V.  B.  C.  Refining  Co.,  supra. 

See  the  notes  to  s.  64.  ^oan^s  on  se- 

sli  tir  G  s 

Where  a  company  attempts  to  allot  its  stock  as  ^,^^  ^^ 
security  for  its  own  debts  the  section  does  not  apply,  giving  se- 
as it  has  reference  to  the  stock  of   a  shareholder  only :  itTown''" 
Re  Perrin  Ploiv  Company,  Allan's  Case  (1908)  11  0.^^^'^^- 
W.  E.  186;  (1908)  12  0.  W.  R.  387.     But  the  company 
may   be   estopped  from   asserting   that   there  is  any 
liability  on  the  shares  if  it  has  represented  that  they 
are  paid  up:  In  re  Charles  H.  Davies,  Limited,  Mc-^ 
NicoVs  Case  (1909)  18  0.  L.  R.  240.     In  that  case  a 
person  sought  to  be  made  a  contributory  in  a  wind- 
ing-up had  agreed  to  take  one  share  in  a  company.    He 
had,  however,  also  received  a  certificate  for  five  shares 
described  as  ''fully  paid,"  four  of  which  he  had  been 
informed  by  the  managing  director  of  the  company 
were  intended  as  security  only  for  an  accommodation 
note  which  the  defendant  had  given.    There  had  been 
no  stock  subscribed  for  or  allotted  to  the  defendant, 
but  a  dividend  on  one  share  had  been  paid  to  him.    It 
was  held,  that  since  the  company  had  obtained  the  loan 
by  a  representation  that  the  shares  were  fully  paid, 
w'hich  representation  the  defendant  had  acted  upon, 
the  company  and  the  liquidators  were  estopped  from 
maintaining  that  the  shares  were  not  paid  up  and  the 
defendant  was  a  contributory  in  respect  of  one  share 
only.    See  also  Bloomoitlud  v.  Ford  (1897)  A.  C.  156. 

Tlie  person  who  is  the  legal  owner  of  the  shares  is  j^^^^i  o,,,^^,. 
tlie  shareliolder  and  is  liable  to  be  placed  on  the  list  of  ^  ^^j^l' 
coutrilmtories  in  a  winding-up,  notwithstanding  that 
he  is  trustee  for  another:  Standard  Mutual  Fire  Ins. 
Co.,  Musson's  Case  (1910)  1  0.  W.  N.  974;  46  Can.  L. 
J.  505.  Conversely  a  bona  fide  purchaser  of  shares  in 
the  name  of  a  ti-ustce  can  not  be  put  on  the  list :  King's 
Case  (1871 )  L.  R.  6  Ch.  App.  196.    The  cestui  que  trust 
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Sect.  41.    is  not  the  shareholder;  the  trustee  is,  and  the  cestui 

]  que  trust  is  not  entitled  to  make  the  company  account 

to  him  for  the  shares  or  any  dealings  tlierewith,  e./y., 

he  is  not  entitled  to  receive  notice  of  calls :  Armstrong 

V.  Merchants'  Mantle,  &c.,  Co.  (1901)  32  0.  E.  387. 

42.  Every  such  executor,  administrator,  curator,  guardian  or 
trustee  sliall  represent  the  stock  hekl  by  liim,  at  all  meetings  of 
the  company,  and  may  vote  as  a  shareholder;  and  every  person 
who  pledges  his  stock  may  represent  the  same  at  all  such  meet- 
ings and,  notwithstanding  such  pledge,  vote  as  a  shareholder. 
2  E.  VII.,  c.  15,  s.  33. 

Section  41  only  affects  the  liability  of  the  trustee, 
not  his  status  as  shareholder.    He  is  entitled  to  be  so 

Trustee.  regarded  and  exercise  the  rights  of  a  shareholder,  e.g., 
to  vote,  a  right  which  is  expressly  conferred  by  s.  42. 

Pledgee.  The  pledgee  likewise  is  the  person  entitled  to  vote  in 
respect  of  the  shares  held  by  him,  unless  the  right  is 
taken  away  by  statute  as  it  is  by  s.  42 :  Empire  Accident 
and  Surety  Company,  FailVs  Case  (1913)  4  0.  W.  N. 
926, 1411. 

Mortgagee.  Where  the  borrower  does  not  merely  pledge  the 

shares  but  the  lender  takes  an  out  and  out  transfer  by 
way  of  mortgage  s.  42  does  not  apply  so  as  to  prevent 
the  mortgagee  from  voting  on  the  shares.  Trustees 
for  bondholders  holding  as  security  specifically  mort- 
gaged shares  in  a  subsidiary  company  are,  unless  the 
trust  deed  otherwise  provides,  entitled  to  vote  on  the 
shares  even  before  default:  Siemens  Bros.  &  Co.  v. 
Burns  (1918)  87  L.  J.  Ch.  572. 

If  the  mortgagee  has,  however,  agreed  to  vote  on  the 
shares  in  accordance  with  the  mortgagor's  direction, 
he  is  bound  to  do  so  and  the  Court  will  enforce  the 
agreement  by  mandatory  injunction:  Puddephat  v. 
Leith  (1916)  85  L.  J.  Ch.  185;  (1916)  1  Ch.  200. 

Executor.  An  cxccutor  likewise  is   entitled  to  vote   on  the 

shares  held  by  him  in  that  capacity.  If  he  acquires  in 
his  personal  capacity  sufficient  shares  in  the  company 
to  take  away  the  majority  control  from  the  holding  of 
the  estate  which  he  represents,  he  should  relinquish 
his  trust:  Rose  v.  Rose  (1914-5)  7  0.  W.  N.  416. 
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Prospectus.  Sect.  43. 


43.  In  til  is  -Act,  unless  the  context  otherwise  requires,  the  Definition 
word  "  prospectus  "  shall  have  the  meaning  hereby  assigned  to  ''  Pi'pspec- 
it,  that  is  to  say :    "  Prospectus  "  means  any  prospectus,  notice, 
circular,  advertisement  or  other  invitation  offering  to  the  pub- 
lic for  subscription  or  purchase  any  shares  or  debentures  of  a 
company.    Imp.  Act,  1908,  s.  285. 

43a.  (1)    Every  prospectus  issued  by  or  on  behalf  of  a  com-  Filing  of 
pany  or  in  relation  to  any  intended  company  shall  be  dated,  and  prospectus. 
that  date  shall,  unless  the  contrary  be  proved,  be  taken  as  the 
date  of  publication  of  the  prospectus. 

(2)  A  copy  of  every  such  prospectus,  signed  by  every  per- 
son who  is  named  therein  as  a  director  or  proposed  director  of 
the  company,  or  by  his  agent  authorized  in  writing,  shall  be 
filed  for  registration  with  the  Secretary  of  State  of  Canada,  on 
or  before  the  date  of  its  publication,  and  no  such  prospectus 
shall  be  issued  until  a  copy  thereof  has  been  so  filed  for  regis- 
tration. 

(3)  The  Secretary  of  State  of  Canada  shall  not  register 
any  prospectus  unless  it  is  dated,  and  the  copy  thereof  signed, 
in  manner  required  by  this  section.   , 

(4)  Every  prospectus  sliall  state  on  the  face  of  it  that  a 
copy  has  been  filed  for  registration  as  required  by  this  section. 

(5)  If  a  prospectus  is  issued  without  a  copy  thereof  being 
so  filed,  the  company,  and  every  person  who  is  knowingly  a 
party  to  the  issue  of  the  prospectus,  shall  be  liable  on  sunnnary 
conviction  to  a  fine  not  exceeding  twenty  dollars  for  every  day 
from  the  date  of  the  issue  of  the  prospectus  until  a  copy  thereof 
is  so  filed.     Imp.  Act,  1008,  s.  80. 

43ij.  (1)  Every  prospectus  issued  by  or  on  behalf  of  n  speciiic  re- 
company,  or  by  or  on  behalf  of  any  person  who  is  or  has  been  (luirements 
engaged  or  interested  in  the  formation  of  the  company,  must  i'lj^uial-s 'of 
state, —  prospectus. 

{a)  the  confonts  of  ihe  letters  patent  and  suiipleiucntary 
letters  patent,  with  the  names,  descriptions,  and  addresses 
of  the  signatories  to  the  petition  for  incorporation,  and 
the  number  of  shares  subscribed  for  by  them  respec- 
tively; and  the  number  of  founders'  or  nianagement  or 
deferred  shares,  if  any,  and  the  nature  and  extent  of  the 
interest  of  tlie  holders  in  tiie  property  and  profits  of  the 
company;  and, 
{!>)  the  nunihcr  of  shares,  if  any,  fixed  by  Ihe  by-laws  of 
the  company  as  the  qualification  of  a  director,  and  any 
provision  in  the  said  by-laws  as  the  remuneration  of  the 
directors;  and, 
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Sect.  43b.  (c)    tlio  namos,  dcscriplioiis,  and  addicsscs  of  the  dircdoi's 

~  or  proposed  directors;  and, 

(d)  the  mininiiim  eubseription  on  wliich  the  directors  may 
proceed  to  allotment,  and  the  amount  payable  on  appli- 
cation and  allotment  on  each  share;  and  in  the  case  of 
a  second  or  subsequent  offer  of  shares,  the  amount  offered 
for  subscriptions  on  each  previous  allotment  made  within 
the  two  preceding  years,  and  the  amount  actually  allotted ; 
and  the  amount,  if  any,  paid  on  the  shares  so  allotted; 
and, 

(e)  the  number  and  amount  of  shares  and  debentures 
which  within  the  two  preceding  years  have  been  issued, 
or  agreed  to  be  issued,  as  fully  or  partly  paid  up  other- 
wise than  in  cash,  and  in  the  latter  case  the  extent  to 
which  they  are  so  paid  up,  and  in  either  case  the  con- 
sideration for  which  those  shares  or  debentures  have  been 
issued  or  are  proposed  or  intended  to  be  issued;  and, 

(/)  tlie  names  and  addresses  of  the  vendors  of  any  pro- 
perty purchased  or  acquired  by  the  company,  or  proposed 
so  to  be  purchased  or  acquired,  which  is  to  be  paid  for 
wholly  or  partly  out  of  the  proceeds  of  the  issue  offered  for 
subscription  by  the  prospectus,  or  the  purchase  or  acqui- 
sition of  which  has  not  been  completed  at  the  date  of 
issue  of  the  prospectus,  and  the  amount  payable  in  cash, 
shares,  or  debentures,  to  the  vendor,  and  where  there  is 
more  than  one  separate  vendor,  or  the  company  is  a  sub- 
purchaser, the  amount  so  payable  to  each  vendor:  Pro- 
vided that  where  the  vendors  or  any  of  them  are  a  firm 
the  members  of  the  firm  shall  not  be  treated  as  separate 
vendors;  and, 

(g)  the  aimount  (if  any)  paid  or  payable  as  purcliaso 
money  in  cash,  shares  or  debentures,  for  any  such  pro- 
perty as  aforesaid,  specifying  the  amount  (if  any)  pay- 
able for  good  will;  and, 

(h)  the  amount  (if  any)  paid  witliin  the  two  preceding 
years,  or  payable,  as  commission  for  subscribing  or  agree- 
ing to  subscribe,  or  procuring  or  agreeing  to  procure 
subscriptions,  for  any  shares  in,  or  debentures  of,  the 
company,  or  the  rate  of  any  such  commission:  Provided 
that  it  shall  not  be  necessary  to  state  the  commission  pay- 
able to  sub-underwriters;  and, 

(i)  the  amount  or  estimated  amount  of  pi'cliniinary  ex- 
penses; and, 

(;')  the  amount  paid  within  the  two  preceding  years  or 
intended  to  be  paid  to  any  promoter,  and  the  considera- 
tion for  any  such  payment;  and, 

(k)  the  dates  of  and  parties  to  every  material  contract, 
and  a  reasonable  time  and  place  at  which  any  material 
contract  or  a  copy  thereof  may  be  inspected:     Provided 
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that  this  requirement  shall  not  apply  to  a  contract  entered  Sect.  43b. 

into  in  the  ordinary  course  of  the  business  carried  on  or ■ 

intended  to  be  carried  on  by  the  company  or  to  any  con- 
tract entered  into  more  than  two  years  before  the  date  of 
issue  of  the  prospectus;  and, 
(Z)   the  names  and  addresses  of  the  auditors    (if  any)    of 
the  company;  and, 

(m)   full   particulars  of  the  nature  and  extent  of  the   in- 
terest (if  any)  of  every  director  in  the  promotion  of,  or 
in  the  proper^'  proposed  to  be  acquired  by,  the  company, 
or,  where  the  interest  of  such  a  director  consists  in  being 
a  partner  in  a  firm,  the  nature  and  extent  of  the  interest 
of  the  firm  with  a  statement  of  all  sums  paid  or  agreed 
to  be  paid  to  him  or  the  firm  in  cash  or  shares  or  other- 
wise by  any  person  either  to  induce  him  to  become,  or  to 
qualify  him  as,  a  director,  or,  otherwise  for  services  ren- 
dered by  him  or  by  the  firm  in  connection  with  the  pro- 
motion or  formation  of  the  company;  and, 
(n)  where   the   company   is   a    company   having   shares   of 
more  than  one  class,  the  right  of  voting  at  meetings  of 
the  company  conferred  by  the  several  classes  of  shares 
respectively. 
(2)   For   the    purposes   of   this   section    every   person   shall 
be  deemed  to  be  a  vendor  who  has  entered  into  any  contract, 
absolute  or  conditional,  for  the  sale  or  purchase,  or  for  any 
option  of  purchase,  of  any  property  to  be  acquired  by  the  com- 
pany, in  any  case  where, — 

(a)   the  purchase  money  is  not  fully  paid  at  the  date  of 

issue  of  the  prospectus;  or, 
(&)   the   purchase  money  is  to  be  paid   or  satisfied  wliolly 
or  in  part  out  of  the  proceeds  of  the  issue  offered  for 
subscription  by  the  prospectus;  or, 
(c)   the  coiiti-act  defKMids  for  its  validity  or  fulfilment  on 

the  result  of  that  issue. 
(.3)  Whore  any  of  the  property  to  be  acquired  by  the 
company  is  to  be  taken  on  lease,  this  section  shall  apply  as  if  the 
expression  ''  vendor "  included  the  lessor,  and  the  expression 
"  purchase  money  "  included  the  consideration  for  the  lease,  and 
the  expression  "  sub-purchaser  "  included  a  sub-lessee. 

(4)  Any  condition  recjuiring  or  liinding  any  applicant  for 
shares  or  debentures  to  waive  compliance  with  any  requirement 
of  this  section,  or  purporting  to  affect  him  with  notice  of  any 
contract,  document,  or  matter  not  specifically  referred  to  in  the 
prospectus,  shall  be  void. 

(o)  Where  any  such  prospectus  as  is  nientioned  in  this 
section  is  published  as  a  newspaper  advertisement,  it  shall  not 
be  necessary  in  the  advertisement  to  specify  the  contents  of  the 
letters  patent  and  supplementary  letters  patent,  the  signatories 
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Sect.  43b.   *^i>  ^lii'   iH'tilion    for    ii!cor])()riitii)n,   and   tlie  number   of   shares 

subscribed  for  by  them. 

(6)  In  the  event  of  noii-coniplianco  with  any  of  the  re- 
quirements of  this  section,  a  director  or  other  person  responsible 
for  the  prospectus  shall  not  incur  any  liability  by  reason  of  the 
non-compliance,  if  he  proves  that, — 

(a)   as  regards  any  matter  not  disclosed,  he  was  not  cognizant 
thereof;  or, 

(6)  the  non-compliance   arose  from   an   honest  mistake   of 
fact  on  his  part; 

I'rovidcd  that  in  the  event  of  non-compliance  with  the 
requirements  contained  in  paragraph  (m)  of  subsection  (1) 
of  this  section  no  director  or  other  person  shall  incur  any  liability 
in  respect  of  the  non-compliance  unless  it  be  proved  that  he  had 
knowledge  of  the  matters  not  disclosed. 

(7)  This  section  shall  not  apply  to  a  circular  or  notice 
inviting  existing  members  or  debenture  holders  of  a  company 
to  subscribe  either  for  shares  or  for  debentures  of  the  company, 
whether  with  or  without  the  right  to  renounce  in  favour  of 
other  persons;  but  subject  as  aforesaid,  this  section  shall  apply 
to  any  prospectus  whether  issued  on  or  with  reference  to  the 
formation  of  a  company  ox.  subsequently. 

(8)  The  requirements  of  this  section  as  to  the  letters 
patent  and  supplementary  letters  patent  and  the  qualification, 
remuneration,  and  interest  of  directors,  the  names,  descriptions, 
and  addresses  of  directors  or  proposed  directors,  and  the  amount 
or  estimated  amount  of  preliminary  expenses,  shall  not  apply 
in  the  case  of  a  prospectus  issued  more  than  one  year  after  the 
date  at  which  the  company  commenced  business. 

(9)  Nothing  in  this  section  shall  limit  or  diminish  any 
liability  which  any  person  may  incur  under  the  general  law  or 
this  Act  apart  from  this  section.     Imp.  Act,  1908,  s.  81. 

Obligations         43c.  (1)   A  company  which  does  not  issue  a  prospectus  on 

of  com-  Qj.  ^-^^^  reference  to  its  formation,  shall  not  allot  any  of  its 

KrI  no       shares  or  debentures  unless  before  the  first  allotment  of  either 

prospectus  is  shares  or  debentures  there  has  been  filed  with  the  Secretary  of 

issued.  g^^^  ^£  Canada  a  statement  in  lieu  of  prospectus  signed  by 

every  person  who  is  named  therein  as  a  director  or  a  proposed 

director  of  the  company  or  by  his  agent  authorized  in  writing, 

in  the  form  and  containing  the  particulars  set  out  in  Form  F  in 

the  Schedule  to  this  Act.    Imp.  Ad,  1908,  s.  82  {!). 

(3)  This  section  shall  not  apply  to  a  private  company  or 
to  a  company  which  has  allotted  any  shares  or  debentures  before 
the  first  day  of  January,  1918.  Imp.  Act,  1908,  s.  82  {2). 
of  (3)  For  the  purposes  of  this  section  the  expression  "pri- 
vate company  "  means  a  company  which  by  its  letters  patent  or 
supplementary  letters  patent, — 

(a)   restricts  the  right  to  transfer  its  shares;  and, 


Meaning 
"  private 
company 
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(h)   limits  the  number  of  its  members    (exclusive  of  per-  Sect.  43c. 

sons  who  are  in  the  emplo3mient  of  the  company  and  of 

persons  who  having  been  formerly  in  the  employment  of 
the  company  were,  while  in  such  employment  and  have 
continued  after  the  termination  of  such  employment  to  be 
members  of  the  company)  to  fifty;  and, 

(c)   prohibits  any  invitation  to  the  public  to  subscribe  for 
any  shares  or  debentures  of  the  company.     Imp.  Acts, 
1908,  s.  121  (1)  and  3  &  Jf  Geo.  V.,  c.  25. 

(4)  A  private  company  may,  subject  to  anything  con- 
tained in  the  letters  patent  and  supplementary  letters  patent,  by 
passing  a  resolution  at  a  special  general  meeting  of  the  company 
called  for  that  purpose  and  by  filing  with  the  Secretary  of  State 
of  Canada  such  a  statement  in  lieu  of  prospectus  as  the  com- 
pany, if  a  public  company,  would  have  had  to  file  before  allotting 
any  of  its  shares  or  debentures  and  by  obtaining  supplementary 
letters  patent  confirming  the  resolution,  turn  itself  into  a  public 
company.     Imp.  Act,  1908,  s.  121   (2). 

(5)  Where  two  or  more  persons  hold  one  or  more  shares 
in  a  company  jointly  they  shall,  for  the  purposes  of  this  section, 
be  treated  as  a  single  shareholder.    Imp.  Ads,  1908,  s.  121  {3). 

43d.    ( 1 )   Where  a  prospectus  invites  persons   to   subscribe  Liability  for 
for  shares  in  or  debentures  of  a  company,  every  person  who  is  statements 
a  director  of  the  company  at  the  time  of  the  prospectus,  and  tus^^"*^^^^^' 
every  person  who  has  authorized  the  naming  of  him  and  is 
named  in  the  prospectus  as  a  director  or  as  having  agreed  to 
become  a  director  either  immediately  or  after  an  interval  of 
time,  and  every  promoter  of  the  company,  and  every  person  who 
has  authorized  the  issue  of  the  prospectus,  shall  be  liable  to  pay 
compensation  to  all  persons  who  subscribe  for  any  shares  or 
debentures  on  the  faith  of  the  prospectus  for  the  loss  or  damage 
they  may  have  sustained  by   reason   of  any  untrue  statement 
therein,  or  in  any  report  or  memorandum  appearing  on  the  face 
thereof,  or  by  reference  incorporated  therein  or  issued  therewith, 
unless  it  is  proved, — 

(a)  With  respect  to  every  untrue  sljitcnu'iit  not  purport- 
ing to  be  made  on  the  authority  of  an  expert,  or  of  a 
public  ollicial  document  or  statement,  that  he  had  reason- 
able ground  to  believe,  and  did  up  to  the  time  of  the 
allotment  of  the  shares  or  debentures,  as  the  case  may 
be,  believe,  that  the  statement  was  true;  and, 

(6)  With  respect  to  every  untrue  statement  purporting 
to  be  a  statement  by,  or  contained  in  what  purports  to 
be  a  copy  of  or  extract  from  a  report  or  valuation  of, 
an  expert,  that  it  fairly  represented  the  statement,  or 
was  a  correct  and  fair  copy  of  or  extract  from  the  report  or 
valuation:     Provided  that  tlie  director,  person  named  as 

D.C.A.— 12 
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Sect.  43n.  director,  promoter,  or  person  who  authorized  the  issue  of 

the  prospectus,  shall  be  liable  to  pay  compensation  as 

aforesaid  if  it  is  proved  that  he  had  no  reasonable  ground 
to  believe  that  the  person  making  the  statement,  report, 
or  valuation  was  competent  to  make  it;  and, 

(c)  With  respect  to  every  untrue  statement  purporting  to 
be  a  statement  made  by  an  official  person  or  contained  in 
what  purports  to  be  a  copy  of  or  extract  from  a  public 
official  document,  that  it  was  a  correct  and  fair  representa- 
tion of  the  statement  or  copy  of  or  extract  from  the 
.  document,  unless  it  is  proved' — 

(i)  that  having  consented  to  become  a  director  of  the  com- 
pany he  withdrew  his  consent  before  the  issue  of  the 
prospectus  and  that  it  was  issued  without  his  authority 
or  consent;  or, 

(ii)  that  the  prospectus  was  issued  without  his  knowledge 
or  consent,  and  that  on  becoming  aware  of  its  issue  he 
forthwith  gave  reasonable  public  notice  that  it  was  issued 
without  his  knowledge  or  consent ;  or, 

(iii)  that  after  the  issue  of  the  prospectus  and  before 
allotment  thereunder,  he,  on  becoming  aware  of  any  un- 
true statement  therein,  withdrew  his  consent  thereto, 
and  gave  reasonable  public  notice  of  the  withdrawal,  and 
of  the  reason  therefor. 

(2)  Where  a  company  existing  on  the  first  day  of  Septem- 
ber, one  thousand  nine  hundred  and  seventeen,  has  issued  shares 
or  debentures^  and  for  the  purpose  of  obtaining  further  capital 
by  subscriptions  for  shares  or  debentures  issues  a  prospectus,  a 
director  shall  not  be  liable  in  respect  of  any  statement  therein, 
unless  he  has  authorized  the  issue  of  the  prospectus,  or  has 
adopted  or  ratified  it, 

(3)  Where  the  prospectus  contains  the  name  of  a  person 
as  a  director  of.  the  company,  or  as  having  agreed  to  become  a 
director  thereof,  and  he  has  not  consented  to  become  a  director, 
or  has  withdrawn  his  consent  before  the  issue  of  the  prospectus, 
and  has  not  authorized  or  consented  to  the  issue  thereof,  the 
directors  of  the  company,  except  any  without  whose  knowledge 
or  consent  the  prospectus  was  issued,  and  any  other  person  who 
authorized  the  issue  thereof,  shall  be  liable  to  indemnify  the 
person  named  as  aforesaid  against  all  damages,  costs,  and  ex- 
penses to  which  he  may  be  made  liable  by  reason  of  his  name 
having  been  inserted  in  the  prospectus,  or  in  defending  himself 
against  any  action  or  legal  proceedings  brought  against  him  in 
respect  thereof.  * 

(4)  Every  person  who,  by  reason  of  his  being  a  director 
or  named  as  a  director  or  as  having  agreed  to  become  a  director, 
or  of  his  having  authorized  the  issue  of  the  prospectus,  becomes 
liable  to  make  any  payment  under  this  section,  may  recover  con- 
tribution, as  in  the  case  of  contract,  from  any  other  person  who, 
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if  sued  separately,  would  have  been  liable  to  make  the  same  pay-  Sect.  43d. 

ment,  unless  the  person  who  has  become  so  liable  was,  and  that  

other  person  was  not,  guilty  of  fraudulent  misrepresentation. 
(5)    For  the  purposes  of  this  section, — 

The  expression  "  promoter  "  means  a  promoter  who  was  a 
party  to  the  preparation  of  the  prospectus,  or  of  the 
portion  thereof  containing  the  untrue  statement,  but  does 
not  include  any  person  by  reason  of  his  acting  in  a 
professional  capacity  for  persons  engaged  in  procuring 
the  formation  of  the  company. 
The  expression  "  expert "  includes  engineer,  valuer,  account- 
ant, and  any  other  person  whose'  profession  gives  auth- 
ority to  a  statement  made  bv  him.  Imp.  Act,  1908, 
s.  <?4  (7  &  8  Geo.  Y.,  1917,  c.'25,  s.  7). 
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Sects.  Secret  profit. 

43-43n.  Promoter  selling  propefty  acquired  while  he  is  a 

~  promoter. 
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Former  section. 

tion'"^'^  sec-  Section  43  of  R.  S.  C.  1906  which  was  repealed  by 
7  &  8  Geo.  V.  c.  25,  s.  7,  reads  as  follows. 

"43.  Every  jDrospectus  of  the  company,  and  every 
notice  inviting  persons  to  subscribe  for  shares  in  the 
company,  shall  specify  the  date  of  and  names  of  the 
parties  to  any  contract  entered  into  by  the  company 
or  the  promoters,  directors  or  trustees  thereof  before 
the  issue  of  such  prospectus  or  notice,  whether  subject 
to  adoption  by  the  directors  or  the  company,  or  other- 
wise. 

"2.  Every  prospectus  or  notice  which  does  not 
specify  such  date  and  names  shall,  with  respect  to  any 
person  who  takes  shares  in  the  company  on  the  faith 
of  such  prospectus  or  notice  without  notice  of  such 
contract,  be  deemed  fraudulent  on  the  part  of  the 
ofl&cers  of  the  company  who  knowingly  issue  such  pros- 
pectus or  notice.    2  E.  VII  c.  15,  s.  34." 

This  section  is  similar  in  its  terms  to  section  38  of 
the  Imperial  Companies  Act  (1867)  and  the  English 
cases  decided  on  the  latter  enactment  are  applicable 
here. 

The  section  did  not  in  express  terms  require  a  com- 
pany to  issue  a  prospectus,  nor  was  any  provision 
made  for  the  filing  of  such  a  document  with  the  Depart- 
ment as  is  required  under  the  Companies  Acts  of  the 
various  ])r()vinces.  However,  if  a  company  issued  a 
notice  inviting  persons  to  su})scribe  for  shares,  or 
issued  a  document  which  came  within  the  definition  of 
a  prospectus  such  notice  or  document  must  contain  the 
particulars  specified  by  the  section.     If  it  did  not  do 
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SO,  the  document  was  declared  by  the  section  to  be      Sects, 
fraudulent  on  the  part  of  the  officers  of  the  company     ^ZAZv. 
who  knowingly  issued  it. 

This  provision  would  seem  to  render  it  necessary 
to  specify  every  contract  entered  into  by  the  company 
or  by  a  promoter,  director,  or  trustee  thereof,  which 
might  reasonably  be  expected  to  influence  persons 
reading  the  prospectus  or  notice  in  determining 
\diether  or  not  they  ^\dll  apply  for  shares.  The  safer 
course  would  be  to  specify  every  such  contract  whether 
it  was  made  before  or  after  the  person  became  a  pro- 
moter, director,  or  trustee,  and  whether  such  contract 
relates  directly  or  indirectly  to  the  affairs  of  the  com- 
pany, or  to  tiie  affairs  of  the  promoters,  directors, 
trustees,  or  other  persons  mth  whom  any  negotiations 
have  been  carried  on.  It  is  difficult  to  say  what 
contracts  might  influence  the  minds  of  the  various 
persons  who  might  read  the  prospectus  or  notice, 
and  the  only  absolutely  safe  course  is  to  make  the 
fullest  disclosure.  Wlien,  from  a  business  point  of 
view,  it  is  inexpedient  to  disclose  the  affairs  of 
the  company,  or  when  it  would  be  inconvenient 
to  specify  all  contracts,  great  care  should  be  taken  in 
considering  what  contracts  should  be  specified  and 
what  contracts  it  would  be  safe  not  to  mention.  The 
remedy  of  a  person  who  has  taken  shares  on  the  faith 
of  a  prospectus  not  conforming  to  the  requirements  of 
this  statutory  provision  is  to  sue  those  who  issued  the 
same  for  the  damages  he  has  suffered:  SiiUirau  v. 
Mitcalfe  (1880)  5  C.  P.  D.  455,  and  cases  there  cited. 
This  case  also  discusses  the  question  as  to  what  con- 
tracts should  be  specified.  The  measure  of  damages, 
when  the  shares  turn  out  to  be  worthless,  may  be  the 
full  amount  paid  for  them:  Timjcross  v.  Cfvaiit  (1877) 
2  C.  P.  T).  4f)0;  and  see  Peek  v.  Derry  (1887)  37  Ch.  D. 
541. 

Tlie  words  "knowingly  issue"  mean  neither  more 
nor  less  than  issuing  with  a  knowledges  of  the  existence 
of  contracts  within  the  section,  and  the  intentional 
omission  of  them  from  the  prospectus :  Twycross  v. 
Grant,  supra. 
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Sects.  It  would  seem  that  the  notice  must  come  i'rom  the 

43-43D.  compaiiy.  Accordingly,  the  section  would  not  appear 
to  api)ly  if  the  whole  issue  is  sold  to  a  broker  who  him- 
self issues  the  prospectus,  as  the  penalty  is  imposed 
merely  on  officers  of  the  company  and  not  on  outside 
persons.  Accordingly,  it  has  been  held  that  a  trustee 
is  not  liable  as  an  officer  of  the  company:  Cornell  v. 
Hay  (1873)  L.  E.  8  C.  P.  328,  per  Honyman,  J.,  at  p. 
335.  It  is  immaterial  whether  the  contracts  are  written 
or  oral:  Capel  v.  Sims  (1888)  58  L.  T.  807. 

While  the  required  details  must  be  mentioned,  no 
provision  is  made  for  inspection  of  the  contracts  re- 
ferred to.  There  is  no  provision  in  the  section  for  dis- 
closure of  the  interest  of  directors  in  matters  prelimi- 
nary to  the  incorporation  of  the  company,  but  this  is 
left  to  be  disclosed  by  their  contracts  with  the  com- 
pany, particulars  of  which  are  required  to  be  given  by 
the  section. 

It  has  been  held  that  the  liability  of  the  directors 
is  joint  and  several:  Lefebvre  v.  Prouty  (1918)  54  Que. 
S.  C.  490.  The  section  refers  to  shareholders  only, 
and,  therefore,  the  remedy  provided  is  not  applicable 
in  the  case  of  bondholders  and  others:  Cornell  v.  Hay 
(1873)  L.  R.  8  C.  P.  328.  And  it  has  been  held  that  it 
does  not  give  a  shareholder  a  right  to  repudiate  his 
shares:  Governs  Case  (1875)  1  Ch.  D.  182. 

Waiver.  The    statutory    rights   under    Section   38    can   be 

waived,  but  any  waiver  obtained  by  unfair  dealing  or 
trickery  is  void,  and  the  person  said  to  have  waived 
must  have  sufficient  information  of  what  he  was  waiv- 
ing; and,  apart  from  fraud,  the  same  principles  apply 
to  waiver  clauses  as  are  applicable  to  ambiguous  or 
misleading  statements  in  conditions  of  sale  or  releases : 
Greemvood  Leather  Shod  Wheel  (1900)  1  Ch.  421.  But 
if  there  is  no  actual  fraud,  and  non-disclosure  of  the 
required  particulars  is  due  to  an  honest  mistake,  a 
subscriber  who  has  agreed  to  waive  further  compliance 
with  the  section  than  is  contained  in  the  prospectus, 
cannot  maintain  an  action  for  damages  against  direc- 
tors under  this  section:  MacLeay  v.  Tait  (1906)  A.  C. 
24. 
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The  repeal  of  the  section  by  section  7  of  the  Com-      Sects, 
panies  Act  Amendment  Act,  1917,  is  effective  from     43-43 n. 


and  after  September  20,  1917.  After  that  date  unless  Efifect  of 
a  company  (other  than  a  private  company  or  a  cor-  repeal. 
poration  without  share  capital)  files  a  prospectus  it 
must  file  a  statement  in  lieu  of  a  prospectus  before 
allotting  any  of  its  shares  or  debentures  (s.  43C  (1)). 
unless  it  has  allotted  any  of  its  shares  or  debentures 
before  January  1,  1918  (s.  43C.  (2)). 

The  repeal  of  former  section  43,  however,  ^^ill  not 
impair  a  right  of  action  which  came  into  existence  be- 
fore the  date  of  the  repeal:  Watts  v.  Bucknall  (1903) 
1  Ch.  766,  773. 

Present  section. 

The  new  sections,  43-43D  passed  in  1917  adopt  in  Present  see- 
part  the  provisions  of  the  Imperial  Act  and  of  certain  ^^^^' 
of  the  Acts  of  the  Provinces  of  Canada  based  thereon. 

The  issuing  of  a  prospectus  is  not  compulsory,  but 
if  no  prospectus  is  issued,  the  company,  unless  it  is  a 
''private  company,"  must  issue  a  statement  in  lieu  of 
a  prospectus  in  the  form  set  out  in  Schedule  F  to  the 
Act  before  allotting  any  of  its  shares,  s.  43C  (1).  If 
the  statement  is  in  tlie  prescribed  form  and  reasonably 
complete,  the  fact  that  some  of  the  particulars  set  out 
are  inaccurate  and  incomplete,  will  not  have  the  effect 
of  avoiding  allotments  unless  the  statement  is  so  in- 
sufficient as  to  be  illusory  and  amount  to  no  statement 
at  all:  In  re  Blair  Open  Hearth  Furnace  Co.  (1914)  1 
Ch.  390. 

For  the  purpose  of  s.  43C,  a  ''private  company"  Private 
is  one  which  restricts  the  right  to  transfer  its  shares; 
limits  the  number  of  its  members  to  fifty;  and  pro- 
hibits any  invitation  to  the  public  to  subscribe  for  any 
shares  or  debentures,  s.  43C  (3). 

A  private  company  is  not  requir(Kl  to  file  any  state- 
ment in  lieu  of  a  prospectus  bef.ore  allotting  sliares  or 
debentures.  Moreover,  sub-section  2  of  s.  75,  requir- 
ing the  filing  of  a  consent  in  writing  to  act  as  director 


companies. 


1S4  DOMINION   COMPANIES  ACT. 

Sects.  before  a  director  is  appointed,  does  not  apply  to 
43-43D.     private  companies. 

A  private  company  does  not  cease  to  be  such  merely 
because  the  number  of  its  members  in  fact  exceeds  fifty : 
Park  V.  Royalties  Syndicate  (1912)  1  K.  B.  330.  All 
that  is  required  is  that  some  restriction  on  the  right  of 
transfer  should  appear  in  the  letters  patent.  Where 
it  was  provided  by  the  articles  that  shares  should  not 
be  transferred  without  the  consent  of  the  directors,  it 
was  held  that  it  was  not  necessary  that  the  consent 
should  be  obtained  before  the  execution  of  the  trans- 
fer, but  that  it  was  sufficient  if  given  prior  to  the  com- 
pletion of  the  transaction:  In  re  Copall  Varnish  Co. 
(1917)  2  Ch.  349,  (1918)  87  L.  J.  Ch.  132.  The  state- 
ment that  a  shareholder  has  a  right  to  dispose  of  his 
shares,  subject  to  any  restrictions  in  the  governing 
instruments,  is  as  applicable  to  a  private  company  as 
to  a  public  company,  ibid. 

Provision  is  made  by  sub-section  4  of  s.  43C  for 
turning  a  private  company  into  a  public  company. 
Whether  the  words  ''subject  to  anything  contained  in 
the  letters  jDatent  and  supplementary  letters  patent" 
in  this  sub-section  are  intended  to  prevent  a  private 
company  from  turning  itself  into  a  public  company,  if 
there  is  a  specific  provision  against  this  being  done  ap- 
pearing in  the  letters  patent,  queer e.  There  is  no  cor- 
responding provision  for  turning  a  public  company 
into  a  private  company,  but  it  is  submitted  that  this 
could  be  done  under  the  Act  by  obtaining  supplemen- 
tary letters  patent  containing  the  provisions  required 
by  sub-section  3.  See  Leiser  v.  PopJiant  Bros.  Ltd. 
(i912)  6  D.  L.  R.  525. 

It  should  be  noted  that  the  Act  contains  no  express 
provision  authorizing  the  incorporation  of  private 
companies.  In  practice,  however,  incorporation  as  a 
private  company  can  be  obtained  if  a  clause  is  added 
to  the  application  for  incorporation  stating  that  in- 
corporation as  a  private  comjiany  is  sought  and  setting 
out  the  restriction  on  the  transferability  of  shares 
desired  to  be  incorporated  in  the  letters  patent. 
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A  prospectus  in  the  popular  meaning  of  the  term  is      Sects, 
a  document  prepared  for  one  or  other  or  both  of  two     43-43d. 
purposes ;  either  for  the  purpose  of  complying  with  s.  43,  Pro- 
the  provisions  of  the  Companies  Act  under  which  the  ^p^^"^- 
company  is  incorporated,  or  for  the  purpose  of  effect- 
ing a  sale  of  the  company's  shares  or  securities. 

Under  the  Act  a  prospectus  means  "any  prospec- 
tus, notice,  circular,  or  advertisement,  or  other  invita- 
tion offering  to  the  public  for  subscription  or  purchase 
any  shares  or  debentures  of  a  company."  (s.  43). 

What  will  constitute  an  invitation  to  the  public 
would  seem  to  be  a  question  of  fact :  Booth  v.  Afrikan- 
der (1903)  1  Ch.  295;  Slienvell  v.  Combined  Incan- 
descent Co.  (1907)  W.  N.  110;  23  T.  L.  R.  482.  In  the 
latter  case  a  prospectus  marked  ''strictly  private,  not 
for  publication,"  was  sent  by  directors  to  their 
friends.  It  was  held  that  this  was  not  an  offer  to  the 
public  under  s.  4  of  the  Imperial  Act  of  1900,  such  offer 
being  held  to  be  necessarily  one  by  the  company  to 
anyone  who  chooses  to  subscribe. 

Section  43B  does  not  apply  to  a  circular  or  notice  s.  43B.  Dis 
inviting  existing  members  or  debenture  holders  of  a  <^ios»^e- 
company  to  subscribe  either  for  shares  or  debentures 
of  the  company  (sub-section  (7)).     Apparently,  how- 
ever, section  43A  does  apply  to  the  above  excepted 
cases. 

Section  43B  applies  to  every  prospectus  issued  by 
or  on  belialf  of  any  person  who  is  or  has  been  engaged 
or  interested  in  the  formation  of  tlie  company.  The 
section,  accordingly,  will  cover  a  })rospectus  issued  by 
a  promoter  who  offers  to  the  public  for  sale  paid  up 
shares  allotted  to  him. 

Having  regard  to  the  definition  in  section  43  the 
term  })rospectus  would  seem  to  api)ly  to  a  document 
sent  out  by  a  broker  who  had  acquired  a  block  of  shares 
and  was  seeking  by  a  prospectus  to  sell  shares  to  the 
public.  But  tlic  subseciucnt  section  43 B  would  indi- 
cate that  the  provisions  as  to  disclosure  relate  only  to 
a  prospectus  issued  by  or  on  behalf  of  the  company 
•tself  or  by  or  on  behalf  of  a  person  who  is  or  has  been 
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Sects,  engaged  or  interested  in  the  formation  of  the  company. 
43-43».  n\  accordingly,  tJie  company  makes  a  private  sale  of  its 
shares  to  a  broker,  the  latter,  nnless  he  is  or  was  en- 
gaged or  interested  in  the  formation  of  the  company, 
would  appear  to  be  at  liberty  to  disregard  s.  43 B  on 
any  sn])sequent  sale  of  shares  to  the  public  made  by 
himself  and  on  his  own  behalf. 

If  the  document  used  is  in  the  form  of  a  circular 
which  does  not  make  an  offer  to  the  public  it  is  not  a 
''prospectus"  as  defined  by  s.  43  and  therefore  there 
is  no  obligation  to  make  disclosure  under  s.  43B. 

^d)^^^iim-^        Sub-section  (d)  does  not  apply  to  an  issue  of  bonds : 
mum  sub-      Burton  V.  Beven  (1908)  2  Ch.  240. 

scription. 

fh^^Ven^^  If   the   company   buys    from    an    absolute    owner 

dors.  property  which  is  to  be  paid  for  wholly  or  partly  out 

of  the  proceeds  of  the  issue  offered  for  subscription 
by  the  prospectus,  the  name  and  address  of  the  vendor 
and  the  amount  of  the  consideration  must  be  stated. 
But  where  the  company's  vendor  has  completed  his 
purchase  before  the  issue  of  the  prospectus,  the  name 
of  his  vendor  and  the  consideration  on  such  prior  pur- 
chase need  not  be  disclosed :  Brookes  v.  Hansen  (1906) 
2  Ch.  129. 

If  the  company  buys  merely  the  benefit  of  a  con- 
tract for  the  purchase  of  property,  the  consideration 
for  which  remains  undischarged  in  whole  or  in  part, 
tiie  company  is  a  ''  sub-purchaser  "  and  the  superior 
as  well  as  the  immediate  vendor  are  ''vendors"  under 
the  sub-section :  Brookes  v.  Hansen,  supra. 

Even  wiiere  there  is  no  obligation  under  sub-sec- 
tion (f )  to  disclose  particulars  of  a  purchase,  it  may 
still  be  necessary  for  the  company  to  give  the  dates  of 
and  parties  to  the  purchase  contracts,  as  being  ma- 
terial contracts,  under  sub-section  (k). 

s.  43B  (1)  A  material  contract  is  one  which  upon  a  reason- 

iai  contracted  able  construction  of  its  purport  and  effect,  would  assist 

a  person  in  determining  whether  he  would  become  a 

shareholder  in   the  company:     Sullivan  v.   Mitcalfe 

(1880)  5  C.  P.  D.  455. 
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The   provisions   for  inspection   of   such   contracts      Sects, 
indicate  that  contracts  in  writing  only  are  covered  by     43-43i). 
the  sub-section. 

Non-compliance  with  the  statutory  requirements  of  Non-compu- 
s.  43B  is  excused  under  the  circumstances  set  out  in  the^section. 
sub-section  6.  What  the  ''liability"  under  sub-sec- 
tion 6  may  be  is  not  stated.  Various  suggestions  have 
been  made  as  to  the  nature  of  the  liability,  and  the 
persons  by  whom  it  may  be  enforced,  as  to  which  see 
Halsbury,  vol.  5,  p.  125,  footnote  (n). 

In  framing  a  prospectus  it  is  desirable  to  include  Suggestions 
information  on  a  number  of  matters  not  provided  for  paration  ^oT 
by  the  Act.    The  following  matters  in  particular  should  prospectus. 
be  dealt  ^\ith  in  the  prospectus  : — 

1.  The  name  of  the  company  should  be  correctly 
set  out. 

2.  The  authorized  share  capital  should  be  stated, 
together  with  the  amount  of  loan  capital,  bonds,  deben- 
tures or  debenture  stock.  If  there  are  different  classes 
or  shares,  viz.,  common  and  preferred,  these  should  be 
specified,  and  particulars  of  rate  of  dividend  on  pre- 
ferred shares  and  voting  rights  of  common  and  pre- 
ferred shares  stated,  and  other  details  given,  and  the 
par  value  of  the  shares  should  likewise  be  stated. 

3.  The  officers  with  their  addresses  and  descrip- 
tions should  be  set  out,  and  the  bankers,  transfer 
agents,  auditors,  solicitors,  and  brokers  to  the  issue 
named. 

4.  A  short  statement  of  the  assets  and  a  summary 
of  past  profits  should  be  given  if  the  company  has  been 
in  operation  x)reviously  to  the  issue,  or  if  a  business 
has  been  taken  over  by  the  company. 

5.  It  is  well  to  give  a  general  description  oF  tlie 
business  tli(!  company  will  carry  on. 

(').  If  the  ])rosf)oc'tus  offers  bonds  or  delx'uture  stock 
for  subscription  it  should  })o  stated  tiiat  a  copy  of  the 
opinion  of  counsel  on  the  legality  of  the  issue  is  obtain- 
able or  available  for  inspection. 
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Sects.  It  is  usual  for  tlie  prosiiectus  to  bo  accomi);iiii('(l 

43-43D.     by  i'onn  of  application  for  the  shares  or  bonds  offered 
for  subscription. 

Linhiiity  for        Tliis  sectiou  adopts  the  provisions  of  s.  84  of  the 

stiit^nicuts 

in  prospw-^  Imperial  Act  of  1908,  which  have  also  been  adopted  by 
tuses.  5>-  o  ^  number  of  the  provinces,  and  which  originally  ap- 
peared in  the  Directors'  Liability  Act,  1890,  passed  to 
meet  the  effect  of  the  decision  of  Derry  v.  Peek  (1889) 
14  App.  Cas.  337.  There  it  was  held  that  in  an  action 
of  deceit  the  plaintiff  must  prove  actual  fraud,  and 
that  a  false  statement  made  through  carelessness  and 
without  reasonable  grounds  for  believing  it  to  be  true 
may  be  evidence  of  fraud,  but  does  not  necessarily 
amount  to  fraud;  and  further,  that  such  statement,  if 
made  in  the  honest  belief  that  it  is  true,  is  not  fraudu- 
lent and  does  not  render  the  person  making  it  liable 
to  an  action  of  deceit.  The  practical  effect  of  this 
decision  would  have  been  to  leave  those  deceived  by 
untrue  statements  in  prospectuses  without  a  remedy 
except  where  something  practically  amounting  to  pre- 
conceived and  deliberate  fraud  in  the  publication  of 
such  statements  could  be  shown. 

The  onus  is  now  placed  on  the  directors  and  pro- 
moters and  other  persons  who  have  authorized  the 
issue  of  the  prospectus  to  show  reasonable  grounds 
for  believing  in  the  accuracy  of  any  untrue  statement, 
and  particulars  of  such  grounds  will  be  ordered  where 
this  defence  is  set  up  :  Almon  v.  Oppert  (1901)  2  K.  B. 
576. 
Caution  in  In  view  of  the  stringent  provisions  of  s.  43D,  it  is 

prospectus,  most  important  for  directors,  promoters,  and  others 
connected  with  the  affairs  of  a  company  incorporated 
or  about  to  be  incorporated,  that  statements,  within 
the  meaning  of  the  Act,  should  be  cautiously  made. 
Statements  which  it  is  proposed  to  include  in  the  pros- 
pectus, notice  or  advertisement,  or  in  any  report  or 
memorandum  appearing  on  the  face  thereof,  or  in  any 
report  or  memorandum  referred  to  therein  or  issued 
therewith,  and  not  purporting  to  be  made  on  the  autho- 
rity of  an  expert,  or  of  a  public  official  document  or 
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statement,  should  be  carefully  eliminated  unless  each      Sects, 
person  who  might  be  held  responsible  therefor  has     43-43d. 
reasonable  grounds  to  believe,  and  does  believe,  that 
such  statements  are  true. 

The  uncorroborated  statements  of  a  vendor-pro- 
moter afford  bv  themselves  no  reasonable  ground  for 
belief  in  their  truth:  Adams  v.  Thrift  (1915)  2  Ch.  21. 

And  if  the  statement  is  one  purporting  to  be  a  state- 
ment by  or  contained  in  what  purports  to  be  a  copy  of 
cr  extract  from  a  report  or  valuation  of  an  engineer, 
valuer,  accountant  or  other  expert,  care  should  be 
taken,  not  only  that  such  statement  fairly  represents 
the  statement  made  by  such  engineer,  valuer,  account- 
ant or  other  expert,  or  is  a  correct  and  fair  copy  of  or 
extract  from  the  report  or  valuation,  as  the  case  may 
be,  but  also  that  there  are  reasonable  grounds  to  be- 
lieve that  the  person  making  the  statement,  report  or 
valuation,  was  competent  to  make  it.  In  the  case  of 
one  without  personal  knowledge  on  the  subject,  scant, 
inquiry  would  scarcely  be  likely  to  supply  reasonable 
grounds  of  belief. 

The  liability  imposed  by  the  Act  is  to  pay  com-  Measure  of 
pensation  to  persons  subscribing  fo'r  shares  or  deben-  ^^^^^ses. 
tnres  on  the  faith  of  the  prospectus  for  the  loss  or 
damages  they  may  have  sustained  by  reason  of  any 
iiiiti-nc  statement  therein.  The  measure  of  damages 
is  the  dilference  ])etween  the  purchase  price  and  tlie 
lair  value  of  the  shares  at  the  time  of  allotment:  Mc- 
Conurll  V.  Wrifilit  (1903)  1  Ch.  546;  SJwpheard  v. 
Broome  (1904)  A.  C.  342;  but  if  the  purchaser  does  not 
retain  his  shares,  the  measure  of  damages  is  the 
amount  paid  foi-  Ihcni:  .Inlinson  v.  Jolnisov  (191.3)  14 
D.  L.  R.  756. 

If  a  director,  knowing  that  a  prospectus  is  being 
issued,  does  not  read  it  or  make  any  enquiry  as  to  its 
contents,  and  gives  no  notice  under  su])-section  (c)  (ii) 
of  s.  431)  (1  ),it  is  too  hiie  for  liim  to  r('))iidiate  tlie  ])roH- 
])c('tns  if  he  wails  until  an  action  is  bfought  against 
liim  for  damages  for  an  untrue  statement  in  tlie  pros- 
pectus:  7;  ;n/c-(//;?"cr  v.  Wood  (18H9)  1  Ch.  393. 
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Sects.  The  period  of  limitation  within  which  an  action 

43-43D.     ninst  bo  brought  is  six  years:  Thouison  v.  Lord  Clan^ 
Limitation,    worris  (1900)  1  Ch.  718. 


Death  of 
director. 


Contriba- 
tion. 


The  liability  under  the ,  section  being  founded  on 
tort  the  maxim  actio  personalis  moritur  cum  persona 
applies,  and  where  a  director  is  a  defendant  in  an 
action  brought  under  the  statute  the  action  will  not 
survive  against  the  executor  in  the  absence  of  proof 
that  the  director's  estate  benefited  by  the  tort:  Geipel 
V.  Peach  (1917)  2  Ch.  108;  86  L.  J.  Ch.  745. 

Sub-section  4  of  s.  43D  enables  a  director  to  re- 
cover contribution  from  any  other  person  who,  if  sued 
separately,  would  have  been  liable  to  make  the  samp 
payment,  unless  the  director  who  has  become  so  liable, 
was,  and  the  other  was  not,  guilty  of  fraudulent  mis- 
representation. "Where  a  director  who  is  being  pro- 
ceeded against  for  contribution  dies,  such  contribu- 
tion can  be  recovered  against  his  estate :  Shepheard  v. 
Bray  (1906)  2  Ch.  235. 

Where  a  director  is  suing  under  the  sub-section,  it 
is  not  sufficient  to  claim  merely  contribution  on  account 
of  the  judgment  obtained  against  him,  and  which  he 
has  paid.  The  statement  of  claim  must  allege  the  de- 
fendant's responsibility  for  the  issue  of  the  prospec- 
tus, that  the  subscriber  applied  for  the  shares  on  the 
faith  of  it,  and  that  he  suffered  loss  by  reason  of  one  or 
more  untrue  statements  therein:  Johnson  v.  Johnson 
(1913)  14  D.  L.  R.  756,  761.  And  the  plaintiff  must 
establish  such  a  case  as  a  subscriber  himself  would  'be 
required  to  make,  if  he  were  suing,  ihid. 

The  co-director  should  be  brought  in  by  third  party 
notice :  Gerson  v.  Simpson  (1903),  2  K.  b".  197. 

Remedies  apart  from  the  statute. 

The  statute  does  not  take  away  or  affect  the 
remedies  which  subscribers  had  at  common  law.  In  the 
following  note  the  rights  of  subscribers  who  have  been 
induced  to  take  shares  by  misstatements  in  a  prospec-. 
tus  are  considered  independently  of  the  statute.     The 
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subject  may  be  conveniently  dealt  with  under  tbe  fol-      Sects, 
lowing  headings :  AZAZb. 

1.  What  misstatements  mil  entitle  a  shareholder 
to  relief. 

2.  The  nature  of  the  relief  obtainable. 

(1)  Action  for  deceit. 

(2)  Rescission. 

(3)  Defence  to  action  for  calls. 

(4)  Criminal  liability  of  directors. 

3.  Who  is  entitled  to  relief? 

The  duty  of  those  who  are  responsible  for  the  fram- 
ing of  a  prospectus  is  stated  by  Lord  Chelmsford  in 
Directors,  etc.,  of  the  Central  Railway  Company  of 
Venezuela  v.  Kisch  (1867)  L.  R.  2  H.  L.  99,  at  p.  113, 
as  follows : 

*'But  although,  in  its  introduction  to  the  public, 
some  high  colouring,  and  even  exaggeration,  in  the 
description  of  the  advantages  which  are  likely  to  be 
enjoyed  by  the  subscribers  to  an  undertaking,  may  be 
expected,  yet  no  misstatement  or  concealment  of  any 
material  facts  or  circumstances  ought  to  be  permitted. 
In  my  opinion,  the  public,  who  are  invited  by  a  pros- 
pectus to  join  in  any  new  adventure,  ought  to  have  the 
same  opportunity  of  judging  of  everything  which  has 
a  material  bearing  on  its  true  character,  as  the  pro- 
moters themselves  possess.       It  cannot  be  too  fre- 
quently or  too  strongly  impressed  upon  those  who, 
having  projected  any  undertaking,   are   desirous   of 
obtaining  the  co-operation  of  persons  who  have  no 
other  information  on  the  subject  than  that  which  they 
chose  to  convey,  that  the  utmost  candour  and  honesty 
ought  to  characterize  their  published  statements.    As 
was  said  by  Vice-Cliancellor  Kindersh'y  in  the  case  of 
th(!  Nciv  Bncnstrirk  and  Canada  Ilailway  Company  v. 
Miffiyrridfic,  "'I'liosc    who  issue    a  prospectus  holding 
out    to    the  public    the    groat    advantages  which  will 
accrue  to  persons  who  will  take  sjiarcs  in  a,  j>r()i)os(Ml 
undertaking  and  inviting  them  to  take  shares  on  the 
faith    of   the    re[)i-os('ntaiions    therein    contained,    are 
hound  1o  state  everything  with  strict  and  sfru|)uk)us 
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Sects.  accuracy  and  not  t)iily  to  abstain  from  stating  as  fact 
43-43i).  tliat  wliicli  is  not  so,  but  to  omit  no  one  fact  within 
their  knowledge,  the  existence  of  which  might  in  any 
degree  affect  the  nature  or  extent,  or  quality  of  the 
I'rivilcges  and  advantages  which  the  prospectus  holds 
out  as  inducements  to  take  shares.'  " 

1.  What  misstatements  will  entitle  a  shareholder  to  re- 
lief. 

The  misstatement  must  be  one  of  fact  and  not 
merely  of  law:  Beatiie  v.  Lord  Ehury  (1872),  7  Ch. 
777.  Nor  a  mere  statement  of  intention :  Edgington  v. 
Fitzmaurice  (1885)  29  Ch.  D.  459. 

It  must  be  material  and  have  induced  the  share- 
holder to  purchase  the  shares,  e.g.,  where  a  company 
alleged  that  it  had,  where  in  fact  it  had  not,  the  privi- 
lege of  selecting  a  *' compact  choice  tract  of  land"  for 
the  purposes  of  settlement  free  from  the  use  of  intoxi- 
cating liquors,  that  was  a  material  representation: 
Temperance  Colonization  v.  Fairfield  (1889)  16  0.  R. 
544.  See  also  Howard  v.  Canadian,  &c.,  Co.  (1914)  6 
0.  W.  N.  285,  404. 

Both  materiality  and  whether  the  subscriber  was 
induced  to  act  on  the  misrepresentation  are  questions 
of  fact:  Young  v.  Smiili  (1915)  21  D.  L.  R.  97,  8  A.  L. 
R.  25G.  In  that  case  the  following  statement  from 
Halsbury,  vol.  20,  p.  699,  was  adopted:  "It  is  suffi- 
cient to  prove  that  in  the  ordinary  course  of  events  the 
natural  and  probable  effect  of  the  misrepresentation 
was  to  influence  the  mind  of  a  normal  re})resentee  in 
the  manner  alleged";  a  representation  that  other 
shareholders  had  paid  cash  for  their  shares  was  held 
material,  ihid. 

A  misrepresentation  made  on  a  previous  purchase 
of  shares  can  be  relied  on  where  it  remains  uncor- 
rected when  the  subscriber  subsequently  takes  a 
further  block  of  shares  still  relying  on  the  truth  of  the 
original  misrepresentation:  Fitzherbert  v.  Dominion 
Bed  Mfg.  Co.  (1915)  23  D.  L.  R.  125,  21  B.  C.  R.  226. 

Where  misrepresentation  by  non-disclosure  is 
alleged  it  is  not  sufficient  merely  for  the  shareholder 
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to  say  tliat  if  he  had  known  the  fact  ^^ithheld  he  would      Sects. 
not  have  taken  the  shares.     He  must  go  further  and     43-43d. 
specify  the  particular  statement  which  is  inconsistent 
with  the  truth:   In  re  Christeneville  Rubber  Estates, 
Ltd.  (1911)  81  L.  J.  Ch.  63. 

Non-disclosure  of  a  matter  arising  after  the  issue 
of  a  prospectus  is  insufficient  and  will  not  entitle  a 
shareholder  to  relief  in  an  action  for  deceit :  Petrie  v. 
Guelph  Lumber  Co.  (1885)  11  S.  C.  R.  450.  In  the  last 
mentioned  case  partners  carrying  on  a  lumber  busi- 
ness sold  the  assets  to  a  new  company  and  issued  a 
prospectus  for  the  sale  of  the  new  company's  shares. 
It  was  alleged  by  the  plaintiffs  that  the  fact  of  a  mort- 
gage of  the  assets  of  the  old  company  having  been 
given  to  the  old  company's  bankers  after  the  issuing 
of  the  prospectus,  but  before  stock  was  issued  to  sub- 
scribers, had  not  been  disclosed.  It  was  held  that  the 
mortgage  having  been  given  after  the  prospectus  was 
issued  could  not  have  been  mentioned  in  the  prospectus 
and  moreover  that  the  shareholders  had  not  suffered 
damage  by  such  non-disclosure  as  the  new  company 
would  have  been  liable  for  the  old  company's  debt 
whether  the  mortgage  had  been  given  or  not.*  For  an 
example  of  representations  not  entitling  a  subscriber 
to  recovery  of  payment  made  for  shares,  see  Kennedy 
V.  Acadia  Pulp  and  Paper  Mills  Compamj,  Limited 
(1905)  38  N.  S.  R.  291. 

The  misstatement  must  furthermore  have  been 
acted  upon,  i.e.,  the  sliareholder  must  have  been  misled 
and  must  have  been  induced  by  the  misstatement  to 
take  the  shares.  The  shareholder's  loss  must  have 
been  attributable  to  tlie  misstatements  and  he  must 
have  relied  on  sucli  misstatements,  per  Lord  Black- 
burn in  Smith  v.  Chadivick  (1884)  9  A.  C.  187. 

2.  The  nature  of  the  relief  obtainable. 
(1)  Action  for  deceit. 
Tlie  distinction  between  the  action   for  rescission 
of  a  contract  to  take  shares  and  the  action  for  deceit 

n.c.A.— 1.3 
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Sects,  is  discussed  in  Fetrie  v.  Guelpli  Lumber  Co.  (1885)  11 
43-43D.  S.  0.  K.  450.  Our  Courts  have  lield  tliat  when  the 
action  is  one  for  deceit  tlie  clearest  evidence  of  misre- 
presentation must  be  given:  Petrie  v.  Guelph  Lumber 
Co.,  supra;  Bcatty  v.  Neelon  (1885)  12  A.  R.  50,  13 
S.  C.  R.  1;  and  that  long  delay  on  the  part  of  the 
phiintift's  and  their  conduct  in  their  dealings  with  the 
subject   matter  might   disentitle   them   to   relief,   lb. 

Under  the  general  law  an  action  of  deceit  lies 
for  misrepresentation  in  prospectuses,  etc.,  upon  the 
faith  of  which  persons  are  induced  to  take  shares  in 
a  company  to  their  loss.  It  would  seem  that,  to  sup- 
port the  action  for  deceit,  there  must  be  same  mis- 
statement of  fact,  or,  at  least,  such  a  partial  statement 
of  fact  that  the  omission  to  state  that  which  is  not 
disclosed  renders  that  which  is  stated  absolutely  false : 
Peek  V.  Gurney  (1873)  L.  R.  6  H.  L.  403.  And  see 
per  Lord  Watson,  in  Aaron's  Reefs  v.  Ttviss  (1896) 
A.  C.  273,  at  p.  287.  The  responsibility  of  those  who 
issue  a  prospectus  containing  such  misrepresentations 
may  not  extend  to  a  transferee  of  shares. 

The  measure  of  damages  is  the  difference  between 
the  actual  value  of  the  shares  at  the  date  of  the  allot- 
ment and  the  amount  paid  by  the  shareholder :  Peek  v. 
Derry  (1888)  37  Ch.  D.  541  at  p.  594.  See  also  McLeay 
V.  Tait  (1906)  A.  C.  24. 

The  fraud,  if  any,  is  on  tlie  part  of  particular  indi- 
viduals, and  the  action  is  against  them.  At  the  same 
time,  a  company  may  be  liable  for  the  wrong  of  its 
servant  by  virtue  of  the  well  known  principles  of  the 
law  of  agency,  and  no  distinction  can  be  drawn 
between  an  injury  inflicted  by  reason  of  fraud  on  the 
part  of  the  agent,  and  an  injury  caused  by  any  other 
tort  committed  by  him,  per  Lord  Selborne:  Houlds- 
worth  V.  City  of  Glasgow  'Bank  (1880)  5  App.  Cas. 
317  at  p.  326.  And  see  New  Brunsivick,  etc.,  By.  Co. 
V.  Conybeare  (1862)  9  H.  L.  C.  711,  at  pp.  725  and  740; 
Western  Bank  of  Scotland  v.  Addie  (1867)  L.  E.  1  H. 
L.  (Sc.)  145,157. 

A  claim  for  damages  against  directors  under  sec- 
tion 43  as  well  as  a  claim  for  deceit  and  a  claim  against 
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the  company  for  rescission  may  be  combined  in  one      Sects, 
action :  FranJihurg  v.  Great  Horseless  Carriage  Com-     43-43i). 
pang  (1900)  1  Q.  B.  504,  C.  A. 

Fraud  is  an  essential  element  and  must  be  proved 
to  enable  the  plaintiff  to  recover:  Derrg  v.  Peek 
(1889)  14  App.  Cas.  337. 

The  clearest  evidence  of  misrepresentation  is 
required:  Petrie  v.  Guelph  Lumber  Company  (1885) 
11  S.  C.  R.  450;  Beatty  v.  Neelon  (1885)  12  A.  R.  50; 
(1887)  13  S.  C.  R.  1.  See  also  Clark  v.  Gray  (1902)  1 
O.  W.  R.  370. 

If  the  statement  complained  of  was  believed  in  by 
the  directors,  even  if  such  belief  was  based  on 
unreasonable  grounds,  the  action  fails.  The  state- 
ment must  be  shown  to  have  been  made  dishonestly: 
Angus  v.  Clifford  (1891)  2  Ch.  449,  and  see  also 
Petrie  v.  Guelph  Lumber  Company,  supra. 

It  is  furthermore  necessary  for  the  plaintiff  to 
fix  the  defendant  with  responsibility  for  the  prospec- 
tus: Farre^Z  V.  Manchester  (1908)  40  S.  C.  R.  339,  and 
the  fact  that  the  directors  had  employed  a  broker  to 
sell  shares,  in  the  absence  of  proof  that  they  knew  of 
the  use  of  the  prospectus  containing  the  misstate- 
ments comy)lain('d  of  before  the  sale  of  shares  there- 
under to  the  plaintiff,  was  insufficient  to  fix  them  with 
liability. 

(2)  Rescission. 

In  an  action  for  rescission,  just  as  in  the  action  for  Rescission, 
deceit,  it  is  necessary  to  prove  that  the  misre])re8('nta- 
tion  complained  of  was  material,  that  the  plaintiff 
acted  thereon  and  that  he  suffered  damage.  On  the 
other  liand  it  is  not  necessary  to  prove  that  the  mis- 
statement was  madf  with  intent  to  deceive.  The  dis- 
tinction l)('t  ween  the  two  remedies  is  discussed  in  Petrie 
V.  Guelph  Lumber  Co.  (1895)  1 1  S.  C.  R.  450.  See  also 
Ahrrg  v.  Victoria  Printing  Co.  (1912)  21  0.  W.  R.  444, 
wliich  wns  an  action  for  rescission  of  a  subscription 
or  stock  ;ind  tlie  recovery  back  of  Hie  nnionnt  i);iid 
thereon.  A  divisional  conrt,  ;Hloi)(ing  the  \vor<ling 
used  in   Angel  v.  Jag  (1911)    1    K.   11  (KKi,  held  that 
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Sects.  "misri'prcsi'ulntioii  is  no  ^touikI  for  setting  aside 
43-43n.  nil  exccutod  contract,  unless  such  misrepresenta- 
tion would  be  not  only  sufficient  ground  in  equity 
I'or  rescission  of  an  executory  contract,  but  also 
is  deceitful  in  contemplation  of  a  court  of  law." 
Accordingly  if  the  contract  to  take  shares  is 
completely  executed  and  the  shareholder  has  paid  his 
shares  up  in  full  he  may  find  himself  incompetent  to 
rescind.  This  is  the  result  of  the  above  case,  but  it 
a])pears  to  be  in  conflict  with  Farrell  v.  Manchester 
(1908)  40  S.  C.  R.  339,  when  a  shareholder  who  had 
paid  his  shares  up  in  full  was  held  entitled  to  rescind. 

The  action  to  rescind  must  be  brought  against  the 
company,  and  accordingly  the  plaintiff  must  prove  that 
the  misstatement  was  made  by  someone  having 
authority  to  bind  the  company,  or  that  the  prospectus 
in  which  the  misstatement  occurred  was  the  act  of  the 
company.  Thus  in  Farrell  v.  Manchester,  supra,  the 
misstatement  in  question  had  been  made  by  a  broker, 
who  had  been  employed  to  sell  the  shares  and  had 
prepared  the  prospectus.  It  was  held  that  the  pros- 
pectus having  been  proved  to  be  the  act  of  the  com- 
pany the  plaintiff  was  entitled  to  rescind  and  it  was 
further  held  to  be  immaterial  that  the  prospectus 
was  marked  **  private."  For  a  discussion  of  the  cir- 
cumstances which  will  fix  a  company  with  responsi- 
bility for  a  document  purporting  to  be  the  prospectus 
of  the  company,  see  French  Gas  dc.  Co.  v.  Desbarats 
(1912)  1  D.  L.  E.  136. 

A  prospectus  for  which  the  company  is  not  in  the 
first  place  responsible  may  become  the  act  of  the  com- 
pany if  it  is  adopted  by  the  latter.  This  may  occur 
when  the  prospectus  was  issued  prior  to  incorporation 
and  the  company  has  in  effect  adopted  it  by  allotting 
the  shares  subscribed  for:  Buff  Pressed  Brick  Co.  v. 
Ford  (1915)  33  0.  L.  R.  264,  Karherg's  Case  (1892) 
3  Ch.  1. 

In  such  cases  there  may  be  a  remedy  against  the 
company  as  well  as  against  the  promoters.  '' Speak- 
ing generally,  there  is  no  doubt  that  a  misrepresenta- 
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tion,  in  order  to  satiate  a  contract,  must  be  made  by  Sects. 
a  party  to  it,  or  by  liis  agent.  But  this  rule  is  not  ^3-43d. 
without  exception:  SteivarVs  Case  (1866)  L.  R.  1  Ch. 
574,  and  Doivnes  v.  Ship  (1868)  L.  R.  3  H.  L.  343, 
warrant  the  proposition  that  an  application  to  a  com- 
pany, when  formed,  for  shares  based  upon  a  prosx)ec- 
tus  issued  by  the  promoters  of  the  company  before 
its  formation,  cannot  be  dissevered  by  the  company 
from  such  prospectus,"  per  Lindley,  L.J.,  in  Karherg's 
Case  (1892)  3  Ch.  1,  at  p.  13.  It  should  be  borne  in 
mind  that  this  case  was  one  for  rescission.  See  fur- 
ther Henderson  v.  Lacon  (1867)  L.  R.  5  Eq.  249;  Peek 
V.  Gurney  (1874)  L.  R.  6  H.  L.  377;  i^e  Denkam  (1883) 
25  Ch.  D.  752;  Tamplin's  Case  (1892)  "W.  N.  94,  146. 

The  company  may  be  responsible  for  misstate- 
ments in  a  prospectus  even  though  the  document  was 
prepared  ^^dthout  authority.  The  grounds  of  liability 
(which  also  include  those  discussed  above)  are  sum- 
marized in  Lynde  v.  Anglo-Italian  Hemp  Spinning 
Company  (1896)  1  Ch.  178,  by  Romer,  J.,  at  p.  182 
as  follows: — 

**  Speaking  generally,   to  make   a  company  liable  Grounds  of 
for  misrepresentations  inducing  a  contract   to   take  ^"^^^^^^y. 
shares  from  it  the  shareholder  must  bring  his  own 
case  within  one  or  other  of  the  following  heads : — 

(1)  Where  the  misrepresentations  are  made  by 
the  directors  or  other  the  general  agents  of  the  com- 
pany entitled  to  act  and  acting  on  its  behalf  —  as,  for 
example,  by  a  prospectus  issued  by  the  authority  or 
sanction  of  the  directors  of  a  company  inviting  sub- 
scriptions for  shares; 

(2).  Where  the  misrepresentations  are  made  by  a 
special  agent  of  the  company  acting  within  the  scope 
of  his  autliority  as,  for  example,  by  an  agent  s])ecially 
authorized  to  obtain,  on  behalf  of  the  company,  sub- 
scriptions for  shares.  This  head,  of  course,  includes 
the  case  of  a  person  constituted  agent  by  subsequent 
adoption  of  his  acts; 

(3).  Where  the  company  can  be  held  affected,  before 
the  contract  is  complete,  with  the  knoivlcdge  that  it  is 
induced  hy  misrepresentations — as,  for  example,  wlien 
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Sects,      the  diroetors,  on  allotting  shares,  know,  in  i'act,  that 
43-43i).    tjio  application  for  them  has  been  induced, by  misre- 
presentations,     even     though     made     without     any 
authority; 

(4).  A\'liere  the  contract  is  made  on  the  basis  of 
certain    representations,   whether   the   particnhirs   of 
those  representations  were  known  to  the  company  or 
not,  and  it  turns  out  that  some  of  those  representations 
were  material   and  untrue — as,   for   example,   if   the 
directors  of  a  company  know  when  allotting  that  an 
application  for  shares  is  based  on  the  statements  con- 
tained in  a  prospectus,'  even  though  that  prospectus 
was  issued  without  authority  or  even  before  the  com- 
pany was  formed,  and  even  if  its  contents  are  not 
known  to  the  directors."    The  italics  are  ours. 
Misrepresen-        A  good  example  of  rescissioii  for  misstatements 
pert"   '^  ^^  not  made  by  directors  nor  known  by  them  to  be  untrue 
is  to  be  found  in  Re  Pacaya  Rubber  dc  Produce  Co. 
(1914)  1  Ch.  542,  where  it  was  held  that  a  shareholder 
was  entitled  to  rescission  on  the  ground  of  misrepre- 
sentations made  by  an  expert  and  appearing  in  his 
report  wdiich  formed  part  of  the  prospectus.       The 
directors  were  not  aware  of  the  untruthfulness  of  the 
statements  contained  in  the  report,  but  it  was  held 
that  in  order  to  protect  the  company  from  liability  it 
should    have    expressly    dissociated    itself    from    all 
responsibility  for  the  truthfulness  of  all  statements 
contained  in  the  report. 

The  right  to  rescind  involves  a  repudiation  on  the 
part  of  the  plaintiff  of  the  relation  of  shareholder  and 
accordingly  he  may  not  retain  his  shares  and  sue  for 
damages:  Houldsivorth  v.  City  of  Glasgoiv  Bank 
(1880)  5  App.  Cas.  317. 

:\iisrfpresen-        Misrepresentation  must  be  of  an  existing  fact,  not 

agents—'^     as  to  what  may  be  reasonably  expected  to  take  place: 

examples.      ^^^^^^  Bcdstead  Co.  v.  TobiM  (1908)  12  0.  W.  R.  22-25. 

A  representation  that  dividends  w^ere  guaranteed  by 

another  companv  w^as  material:  McCallam  v.  Sun  (&c. 

Co.  (1902)  1  0.  W.  R.  226. 
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A   fraudulent    representation   by    the   agent   that      Sects 
the  company  would  connnence  business  within  a  cer-     ^■^''^^"- 
tain  time  entitled  the   subscriber  to  rescind:    Liter- 
national  Casualty  v.  Thompson  (1913)  48  S.  C.  R.  167. 

See  also  on  misrepresentation  by  agents:  Hotrard 
V.  Canadian  Automatic  Co.  (1914)  6  O.  W.  N.  285,  404. 

What  purports  to  be  a  mere  expression  of  opin- 
ion by  an  authorized  agent  may  be  false  and  fraud- 
ulent so  as  to  constitute  a  ground  for  rescission  if  the 
statement  is  relied  on:  Pioneer  Tractor  v.  Peebles 
(1914)  18D.  L.  R.  477. 

A  representation  by  an  agent  which  amounts  to 
a  simplex  commendatio  unless  made  in  bad  faith  is 
not  a  ground  for  rescission:  Northwest  Battery  v. 
Har greaves  (1913)  23  Man.  L.  R.  923. 

A  contract  to  take  shares  induced  by  misrepresen- Loss  of  right 
tation  contained  in  a  prospectus  is  not  void  but  void- 
able only;  it  is  valid  until  repudiated  and  the  sub- 
scriber may  lose  the  right  to  repudiate  in  various 
ways.  Thus,  if  after  having  obtained  knowledge  of 
the  facts  he  does  something  indicating  affirmance  of  Affirmance, 
the  contract:  Re  National  Husker  Co.,  Worthington's 
Case  (1913)  10  D.  L.  R.  643,  4  0.  W.  N.  1077;  (1914) 
14  D.  L.  R.  696,  e.g.  if  he  attends  meetings  or  attempts 
to  sell  his  shares,  pays  calls  or  otherwise  shows  that  he 
regards  himself  as  a  shareholder.  See  Petrie  v.  Guelph 
Lumber  Co.  (1885)  11  S.  C.  R.  450. 

If  the  subscriber,  by  his  actions  has  elected  to 
affirm  the  contract  he  loses  the  right  to  set  it  aside: 
Ward  V.  Hiemon  (1918)  43  O.  L.  R.  113,  118  and  cases 
cited. 

The  fact  of  a  person  seeing  a  prospectus  wherein 
a  company  makes  certain  statements,  which  if  true 
would  affect  such  person's  rights,  and  of  not  proceed- 
ing immediately  to  protest  against  such  statements  is 
no  proof  of  acquiescence  in  such  statements  and  of 
ratification  of  the  acts  or  deeds  therein  descril)ed: 
Consinners'  Cordage  Co.  v.  Molson  (1912)  2  D.  L.  R. 
451. 
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Sects.  The   cominonest   example   of  loss   of   the   right   to 

_^'^^^'._  I'^'^^iii^^  is  to  be  found  in  delay  by  the  shareholder. 
Delay.  He  miist  proceed  promptly  after  the  misrepresenta- 

tion is  brought  to  his  notice.  In  ScoiHsh  Petrolemn  Co. 
(1883)  23  Ch.  D.  413,  it  was  suggested  that  a  delay  of 
a  fortnight  might  be  too  long.  In  Central  Venezuela 
Bailway  Co.  v.  Kisch  (1867)  2  H.  L.  99,  a  delay  of  two 
months  did  not  disentitle  the  shareholder  to  relief 
when  time  for  investigation  on  his  part  had  to  be 
allowed  for.  The  delay  in  Morrishurgh  v.  Ottawa 
(1913)  34  0.  L.  R.  161,  was  for  two  years  and  the 
shareholder  was  held  to  be  too  late.  See  also  Robert  v. 
Montreal  Trust  Co.  (1918)  56  S.  C.  R.  342;  41  D.  L.  R. 
173.  In  Nelles  v.  Ontario  Investment  Association  (1889) 
17  0.  R.  129,  a  number  of  years  intervened  between  the 
date  of  the  subscription  and  the  date  of  the  action, 
but  the  plaintiff  not  having  become  aware  of  the 
untruthfulness  of  the  misstatements  until  shortly 
before  the  action  was  entitled  to  recover.  It  was  also 
held  that  the  fact  that  the  plaintiff  had  sold  some  of 
his  shares  did  not  prevent  rescission  as  to  the  balance. 

The  result  of  the  authorities  would  appear  to  be 
that  it  is  a  question  of  fact  in  each  case  whether  there 
has  been  undue  delay,  and  the  only  safe  course  for  the 
subscriber  is  to  repudiate  with  the  utmost  promptness 
on  discovery  of  the  misrepresentation,  otherwise  his 
rights  may  be  lost.  The  same  results  do  not  follow 
from  delay  in  bringing  an  action  after  repudiation 
has  taken  place.  In  Farrell  v.  Manchester  (1908)  40 
S.  C.  R.  339,  it  was  held  that  at  any  rate  when  the 
shares  are  fully  paid  up  a  delay  of  almost  a  year 
between  repudiation  and  the  bringing  of  the  action 
did  not  disentitle  the  shareholder  to  relief.  And  when 
no  change  occurs  in  the  status  of  the  company  on  the 
interval  between  subscription  and  the  bringing  of  the 
action,  delay  by  the  shareholder  in  ascertaining  his. 
rights  has  been  held  not  to  be  a  bar:  Pioneer  Tractor 
Co.  Ltd.  V.  Peebles  (1914)  15  D.  L.  R.  275,  18  D.  L.  R. 
477.  The  right  to  rescind  is  furthermore  lost  by  the 
commencement  of  a  winding-up  before  the  action  is 
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brought:  Re  Scottish  Petroleum  Company  (1883)  23      Sects. 
Ch.  D.  413;  Reese  River,  dc.,  Co.  v.  Smiih  (1869)  L.  R.     43-43d. 
4  H.  L.  64;  St.  Roch  Hotel  v.  Barheau  (1915)  48  Que.  Effect  of 
S.  C.  94;  but  not  by  the  company's  having-  got  into  ^^'''''^'"^■"^'• 
financial  difficulties  short  of  liquidation:  Fitzherhert 
V.  Dominion  Bed  (1915)  23  D.  L.  R.  125,  21  B.  C.  R. 
226. 

The  reason  why  a  winding-up  destroys  the  right 
to  rescind  is  because  after  a  winding-up  the  share- 
holder's liability  becomes  a  statutory  liability  to  contri- 
bute the  amount  unpaid  on  his  shares.  See  s.  51  of 
the  Winding-up  Act.  And  other  rights,  viz.,  those  of 
creditors  and  contributories  intervene  so  that  rescis- 
sion is  no  longer  possible :  Tennent  v.  City  of  Glasgoiv 
Bank  (1879)  4  x\pp.  Cas.  615.  But  in  Re  Western 
Fire  Insurance  Co.  (1915)  22  D.  L.  R.  19  the  Supreme 
Court  of  Alberta  held  that  an  unequivocal  repudiation 
where  the  subscriber  was  entitled  to  repudiate,  was 
sufficient  ^^ithout  the  further  step  of  bringing  proceed- 
ings to  set  aside  the  subscription  before  a  winding-up. 
The  court  further  held  that  it  was  not  bound  by  Re 
Scottish  Petroleum  Co.,  supra. 

If  suit  is  brought  before  the  winding-u})  order 
is  made  the  plaintiff  may  be  authorized  on  motion 
to  continue  his  action  after  the  order  is 
made:  Johnston  v.  Etvart  (1907)  31  Que.  S.  C.  336. 
And  if  the  shareholder  has  counterclaimed  for  rescis- 
sion in  an  action  by  the  company  for  calls  he  may  raise 
in  the  winding-up  all  the  defences  which  would  have 
been  open  to  him  in  the  action:  Re  Pakenham  (1904) 
6  0.  L.  R.  582. 

Although  the  subscriber  may  have  had  a  good 
defence  against  the  company,  e.y.  that  his  subscription 
was  induc(jd  Ijy  fraud  and  that  he  had  never  received 
any  notice  of  allotment,  by  giving  in  payment  of  his 
shares  a  promissory  note  to  the  company  which  the 
latter  has  endorsed  to  a  holder  in  due  course,  he 
may  be  liable  to  the  holder  on  the  note :  Standard  Bank 
v.  Stephens  (1908)  11  0.  W.  R.  582. 
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Sects.  (3)  Defence  to  an  action  for  calls. 

A  shareholder  may  put  forward  as  a  defence  to 


.Material  .^■^^^  actiou  bv  tlie  company  for  calls  the  fact  that  his 
tations.  subscription  was  induced  by  material  misrepresenta- 
tions in  the  prospectus  provided  he  has  repudiated  his 
shares  and  has  not  done  anything  to  show  that  he' 
has  assumed  the  status  of  a  shareholder.  See  Hals 
bury,  vol.  5,  p.  127  and  cases  there  cited:  Boeckh  v. 
Gowganda  (1911)  24  0.  L.  E.  293  affirmed  (1912)  46 
S.  C.  R.  645  and  Bujf  Pressed  Brick  Co.  v.  Ford  (1915) 
8  0.  W.  N.  63,  where  the  defence  failed  owing  to  the 
fact  that  the  shareholder  signed  the  petition  for  incor- 
poration: see  also  Silliker  Car  Co.  v.  Donahue  44  N. 
S.  R.  315;  Provincial  Insurance  v.  Brown  (1860)  9  U. 

C.  C.  P.  286;  Canada  Food  Co.  v.  Stanford  (1916)  28 

D.  L.  R.  689  (representation  not  material.) 

The  company  will  also  be  bound  by  material  repre- 
sentations of  an  agent  authorized  to  solicit  subscrip- 
tions for  shares  and  it  is  immaterial  whether  the  repre- 
sentations were  made  in  good  faith  or  not:  Ontario 
Ladies'  College  v.  Kendry  (1905)  10  0.  L.  R.  324.  A 
statement  that  other  named  persons  have  subscribed 
for  a  considerable  amount  is  a  material  representation, 
ibid. 

^Yliere  the  statements  in  a  prospectus  of  a  projected 
company  do  not  correspond  in  a  material  particular, 
e.g.  capitalization,  with  the  facts  as  they  exist  after 
incorporation,  a  person  who  has  agreed  to  take  shares 
in  the  proposed  company  is  not  liable  in  the  absence 
of  acquiescence  or  laches:  Stevens  v.  London  Steel 
Works  Company,  Delano's  Case  (1888)  15  0.  R.  75. 

statement  of       Where  a  prospectus  stated  that  common  shares 
illegal  inten-  j-gj^j^jj^jj^g  jj^  ^^q  treasury  would  be  available  for  a 

50  per  cent  bonus  if  it  was  determined  to  issue  the 
balance  of  the  comjjany's  authorized  preference  shares, 
it  was  held  that  this  being  no  more  than  a  statement 
of  intention  to  do  something  which  the  company 
would  be  unable  to  carry  out  and  there  being  no  con- 
tract that  the  shares  would  be  issued  or  the  bonus 
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paid,  this  was  not  a  ground  on  which  the  subscriber      Sects, 
could  obtain  reliei:  Forget  v.  Cement  Products  (1916)     43-43d. 
28  D.  L.  K.  717  P.  C. 

(4)  Criminal  liability  of  directors. 

Directors  may  be  criminally  liable  under  Section 
444  or  the  Criminal  Code  for  false  statements  inserted 
by  them  in  a  prospectus.  See  also  section  407  (a)  of 
the  Code. 

3.  Who  is  entitled  to  relief. 

It  is  ordinarily  only  the  original  subscriber  and 
not  a  transferee  from  him  who  is  entitled  to  rescis- 
sion or  damages  for  misrepresentation  contained  in 
a  prospectus. 

In  order  that  such  transferee  may  maintain  an 
action  for  deceit  in  respect  of  loss  occasioned  by  his 
belief  in  the  prospectus  and  his  consequent  taking  of 
shares,  it  would  seem  that  he  must  shew  some  connec- 
tion    between     the     persons     responsible     for     the 
prospectus  and  himself  in  the  communication  of  the 
prospectus    and    its    influence    upon    his    conduct    in 
becoming  an  allottee  :  Peek  v.  Giirney  (1873)  L.  R.  6'  H. 
L.  403.     But  where  the  object  of  the  prospectus  is 
not  merely  to  induce  application  for  an  allotment  of 
shares  but  also  to  induce  persons  to  purchase  shares 
in  the  market,  a  person  who  takes  a  transfer  of  shares 
on  the  faith  of  such  prospectus  and  thereby  sustains 
a  loss,  will  have  his  remedy  against  those  who  are 
responsible  for  the  issuing  of  the  prospectus :  Andrews 
V.  Mockford  (1896)  1  Q.  B.  372.  This  case  is  apparently 
a  relaxation  of  the  rule  laid  down  in  Prek  v.  Gurney 
(which  decision  overruled  many  previous  authorities), 
that  when  the  allotment  is  completed  the  office  of  the 
prospectus  is  exliaustcd,  and  that  a  person  who  is  not 
an  allottee  Init  a  subsequent  purchaser  in  the  market  is 
not   so   connectod   witli   the   prospectus   as  to   render 
those  who  issued  it  liable  to  liiiii  for  liis  loss.     It  illus- 
trates the  fact  that  apart  Irotn  the  statutory  definition 
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Sects,  of  prospectus,  there  is  in  commercial  phraseology  a 
43-43D.  wider  meaning  attached  to  the  term  that  comes  within 
the  general  law  oi'  'deceit.' 

A  shareholder  is  not  entitled  to  relief  if  he  was  a 
petitioner  for  incorporation  and  signed  the  memoran- 
dum of  agreement  which  accompanies  the  petition.  On 
the  granting  of  the  charter  he  becomes  a  shareholder 
and  cannot  repudiate  his  liability:  Bergeron  v.  Jon- 
quiere  (1913)  22  Que.  K.  B.  341. 

In  Biijf  Pressed  Brick  Co.  v.  Ford  (1915)  8  0.  "W. 
N.  63  the  Appellate  Division  of  the  Supreme  Court  of 
Ontario  in  coming  to  the  same  conclusion  held  that  any 
misrepresentation  made  is  the  act  of  a  promoter,  not 
the  company;  the  company  not  being  in  existence, 
cannot  make  any  misrepresentation.  The  shareholders' 
rights,  if  any,  are  against  the  promoters  and  an  addi- 
tional ground  for  refusing  relief  to  an  incorporator  is 
that,  by  signing  the  memorandum  of  agreement,  he 
becomes  bound  not  only  as  between  himself  and  the 
company  but  also  as  between  himself  and  others  who 
become  shareholders:  In  re  Metal  C onstitnents, Lini it ed 
(1902)  1  Ch.  707.  It  was  suggested  in  Bergeron  v. 
Jonquiere  (1913)  22  Que.  K.  B.  341  at  p.  352,\hat  the 
shareholder  might  also  have  a  right  of  action  to 
rescind  the  subscription  contract,  i.e.,  an  action  to 
dissolve  the  relation  between  the  shareholder  and  the 
company.  This  failed  in  that  case  because  the  i)lain- 
tiff  had  not  shown  that  his  grievances  had  been  disre- 
garded by  those  in  control  of  the  company.  But  in 
view  of  In  re  Metal  Constituents,  Limited,  supra,  it  is 
difiicult  to  see  how  the  right  of  action  suggested  in 
Bergeron  v.  Jonquiere  can  exist. 

PROMOTERS. 

Meaning  of  the  term. 

The  Act,  except  for  the  purpose  of  s.  43D,  con- 
tains no  definition  of  the  word  'promoter'  and  judges 
have  refrained  from  limiting  the  scope  of  the  term 
by  defining  it.  As  Bowen,  C.  J.,  said  in  Whaley 
Bridge  v.  Green  (1880)  5  Q.  B..D.  109,  at  p.  Ill,  it 


PROMOTERS. .  205 

is  'a  term  not  of  law  but  of  business,  usefully  sum-  Sects, 
ming  up  in  a  single  word  a  number  of  business  43-430. 
operations,  familiar  to  the  commercial  world,  by 
which  a  company  is  g'tenerally  brought  into  exist- 
ence ";  and  Lindley,  C.  J.,  in  Lydney  and  Wigpool  Co. 
V.  Bird  (1886)  33  Ch.  D.  at  page  93  observed,  "The 
word  promoter  is  ambiguous  and  it  is  necessary  to 
ascertain  in  each  case  what  the  so-called  promoter 
really  did  before  his  liabilities  can  be  accurately 
ascertained."  The  state  of  being  a  promoter  is  not  a 
definite  legal  status,  such  as  that  of  a  shareholder  or  a 
director  to  which  the  law  annexes  certain  rights  and 
burdens.  While  then  the  word  does  not  admit  of 
exact  definition  there  is  no  practical  difficulty  in  identi- 
fying as  a  promoter  the  person  who  is  responsible  for 
"  getting  up  "  the  company,  who  negotiates  the  pre- 
liminary agreements,  instructs  solicitors  as  to  the 
provisional  directors,  etc.  See  Lydney  and  Wigpool 
Co.  V.  Bird  (1886)  33  Ch.  D.  85.  It  is  in  every  case, 
however,  a  question  of  fact  whether  a  man  by  his  acts 
has  constituted  himself  a  promoter,  and  if  so  to  what 
extent:  Emma  Silver  Mining  Co.  v.  Grant  (1879)  11 
Ch.  D.  918. 

Tlie  nearest  'api)roach  to  any  established  general 
principle  resulting  from  the  condition  of  being  a  pro- 
moter is  that  rule  of  law  which  pi-oliibits  any  one 
engaged  in  tlie  promotion  of  an  incorporated  company 
from  deriving  any  secret  advantage  from  his  position. 
See  Re  Hess  (1894)  23  S.  C.  R.  644. 

It  has  been  held  that  a  solicitor  wlio  acts  for  the 
company  in  its  early  stages  even  if  he  allows  his  name 
to  be  printed  on  the  prospectus  is  not  a  promoter 
(1883)  Great  Wheal  Polgooth  (1883)  53  L.  J.  Ch. 
42,  49  L.  T.  20.  A  man  may  be  a  promoter  without 
actually  being  the  person  who  forms  the  company,  and 
in  Emma  Silver  Mining  Co.  v.  Lewis  (1878-9)  4  C.  P.  D. 
396,  it  was  lield  tliat  there  had  been  evidence  to  go  to 
tlie  jury,  and  the  hitter's  finding  that  the  defendants 
were  iii-onrnters  was  left  nndisturlie(l,  where  it  was 
shown  that  the  defendants  arranged  with  the  owner 
to  assist  in  selling  a  mine  to  a  company  to  be  formed 
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Sects.  Ity  him,  and  wliilo  they  liclix'd  him  to  soil  the  mine  let 
43-43i).  liiin  form  the  company,  fx  the  price  and  arrange  the 
details  of  sale;  they  also  permitted  themselves  to  be 
appointed  metal  brokers  of  the  company  at  a  remun- 
eration, failed  to  disclose  to  the  company  facts  within 
their  knowledge  detrimental  to  the  reputation  of  the 
mine,  and  received  part  of  the  purchase  price  as  an 
undisclosed  profit.  See  also  the  Emma  Silver  Mining 
Co.  V.  Grant  (1879)  11  Ch.  D.  918,  for  what  acts  will 
constitute  promotion.  It  will  not  avail  the  real 
promoter  to  interpose  a  nominal  promoter  and  so 
attempt  to  avoid  responsibility  and  Phillimore,  J., 
held,  in  lie  Oarhy,  ex  parte  Brougham  (1911)  1  K.  B. 
95,  that  where  the  nominal  promoter  was  a  corpor- 
ation, which  was  a  mere  '  *  alias  ' '  for  two  individuals, 
the  latter  were  the  real  promoters  and  liable  as  such. 

Application  of  the  Act. 

No  liability  w^as  imposed  on  promoters  as  such  for 
non-compliance  with  the  requirements  of  s.  43  as  it 
stood  before  the  amendment  of  1917;  and  unless 
promoters  were  also  officers  of  the  company  who  know- 
ingly issued  a  prospectus  or  notice  which  omitted  the 
required  particulars  they  were  not  affected  by  the 
section. 

The  present  section,  43D,  imposes  the  same  lia- 
bility on  promoters  for  mis-statements  in  the  pros- 
pectus as  is  imposed  on  the  directors,  as  to  which  see 
the  notes  to  this  section,  supra.  For  the  purpose  of 
s.  43D,  the  meaning  of  the  term  '^ promoter"  is  limited 
to  *'a  promoter  who  was  a  party  to  the  preparation  of 
the  prospectus,  or  of  the  portion  thereof  containing 
the  untrue  statement,"  sub-sec.  5. 

Tn  the  following  note  there  is  considered  the 
liability  of  promoters,  to  the  company  or  to  other 
persons,  independently  of  this  section  of  the  Com- 
panies Act. 

Relation  of  promoters  to  company. 

Sl^^^/f-  Promoters    of    a    company    stand    in    a    fiduciary 

of  promoters  relationship  to  the  company  which  they  bring  into 
oobpany.      existence.     Their  position  as  promoters  gives  them  an 
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extensive  power  and  influence  in  shaping  and  control-  Sects, 
ling  the  aifairs  of  the  company  which  is  subsequently  43-43d. 
created,  and  it  is  because  of  their  possession  of  such 
power  and  influence  that  a  fiduciary  relationship  is 
deemed  to  be  established.  This  is  in  accord  mth  the 
well  settled  principles  of  equity  which  impress  such 
a  character  upon  the  relationship  subsisting  between 
two  persons  when  one  of  them  is  in  a  position  to 
exercise  a  controlling  influence  over  the  mind  or  actions 
of  the  other.  The  principle  as  applied  to  the  promot- 
ers of  a  company,  was  first  clearly  enunciated  in  the 
case  of  Erlanqpy  v.  New  Sombrero  Pliospliate  Co. 
(1878)  3  App.  Cas.  1218. 

This  relationship  exists  as  soon  as  the  company 
is  formed,  and  it  would  seem  that  a  promoter  Avill  be 
deemed  to  have  acted  in  that  relationship  from  the 
moment  he  begins  to  promote  or  act  on  behalf  of  the 
company  he  is  about  to  promote.  There  is  a  distinc- 
tion between  a  trust  for  a  company  of  property 
acquired  by  promoters  and  afterwards  sold  to  the 
company,  and  this  fiduciary  relationship  which  exists 
between  the  promoters  and  the  company.  The  fact 
that  a  person  buys  property  with  the  intention  of 
afterwards  selling  it  to  a  company  does  not  ipso  facto 
make  him  a  promoter,  and  even  though  he  contem- 
plates the  formation  of  a  company,  his  subsequently 
promoting  it  does  not  make  him  retrospectively  a 
promoter.  See  Gover's  Case  (1875)  1  Ch.  D.  182, 
and  Erlanger  v.  Neiv  Sombrero  Co.,  supra.  And  Re 
Hess  (1895)  25  S.  C.  R.  644.  See  also  Machen  on  Cor- 
porations, Vol.  1,  sees.  364,  365  and  366. 

As  a  practical  result  of  the  fiduciary  relationship 
between  the  promoter  and  the  company  the  former 
is  not  entitled  to  make  a  profit  at  the  expense  of  the 
latter;  or  if  lie  does  not  make  a  profit,  in  order  to  retain 
il  Ik'  must  jii.'ikc  fiill  disclosure  to  the  company.  In 
lionicll  V.  Iftirclork  FAcctric  T/ir/lif  mid  Poiver  Co. 
(1910)  21  ().  L.  R.  120,  whei-e  each  of  four  promoters 
received  from  the  vendor  a  portion  of  the  purchase 
price  fiTid  tlio  payment  was  not  disclosed,  they  woi-e 
licld  bound  to  account  for  it  to  the  company.  Sec  also 
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Sects.  Ee  British  Seamless  Paper  Box  Co.  (1881)  17  Cli.  D. 
^3-43d.  4()7,  and  Strafford  (£:c,  Go.  v.  Mooney  (1910)  21  0. 
L.  R.  42G.  The  promoter  must  disclose  the  fact  that 
he  is  the  real  vendor  to  the  company  if  such  is  the 
case:  Leeds  S  Ha}dey  Theatres  of  Varieties  (1902) 
2  Ch.  809. 

The  promoter  who  is  making  a  profit  out  of  his 
dealings  with  the  company  should  furthermore  pro- 
vide it  with  an  independent  body  of  shareholders  or 
board  of  directors  who  will  protect  tlie  company  in  its 
dealings  with  the  promoter:  Gluckstein  v.  Barnes 
(1900)  A.  C.  240;  at  any  rate  vvhere  the  public  are  to 
be  invited  to  subscribe;  for  disclosure  to  a  board  of 
directors  who  are  the  mere  nominees  of  the  promoter, 
the  board  room  being  occupied  by  the  enemy,  as  was 
said  in  the  last  mentioned  case,  is  obviously  a  farce; 
Bennett  v.  Havelock  (1910)  21  0.  L.  R.  120  at  p.  130 
and  see  Stratford  &  Co.  v.  Mooney  (1910)  21  0.  L.  R. 
426  at  pp.  443  and  445.  Where,  however,  there  was  no 
concealment  and  no  secret  profit  and  the  company's 
articles  of  association  expressly  provided  that  it  should 
acquire  the  asset  at  the  price  named,  even  though  the 
promoters  had  not  provided  the  company  with  an  inde- 
pendent board,  the  company  could  not  make  tiie 
promoters  account  for  their  profit:  Omnium  Electric 
Palaces,  Limited  v.  Baines  (1914)  1  Ch.  332. 

Where  all  the  members  of  the  company  know  the 
facts  and  approve  of  the  transaction,  and  there  is 
to  be  no  public  issue  of  shares  such  a  course  need  not 
be  followed,  for  volenti  non  fit  injuria,  Salomon  v. 
Salomon  (1897)  A.  C.  22.  And  in  Attorney-General 
for  Canada  v.  Standard  Trust  Co.  of  New  York  (1911) 
A.  C.  498,  where  the  incorporating  Act  of  a  railway 
company  authorized  the  purchase  of  certain  assets, 
and  all  the  persons  interested  in  the  capital  of  the  com- 
pany concurred  in  the  purchase  with  the  full  know- 
ledge of  the  facts,  it  was  held  that  the  promoters  were 
entitled  to  retain  a  profit  made  by  them  on  the  sale 
of  such  assets  to  the  company,  though  there  had  been 
no  independent  board  provided. 
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Secret  Profit. 

If  a  promoter  fraudulently  obtains  an  illicit  profit  Sects, 
on  a  sale  of  property  to  the  company  without  making  43-43d. 
full  disclosure  he  will  be  compelled  to  relinquish  it : 
Gluckstein  v.  Barnes  (1900)  A.  C.  240.  Where  the 
profit  takes  the  form  of  paid-up  shares  of  the  company 
the  certificate  may  be  cancelled:  Fire  Valley  Orchards 
V.  Sly  (1913)  17  b.  L.  R.  3,  20  B.  C.  R.  23.  So  if  a 
promoter  has  purchased  property  for  the  company 
from  a  vendor  who  is  to  be  paid  by  the  Company  when 
formed,  and,  by  a  secret  arrangement  with  the  vendor, 
a  part  of  the  purchase  price  when  the  agreement  is 
carried  out  comes  into  the  hands  of  the  promoter, 
that  is  a  secret  profit  which  he  can  not  retain :  Re  Hess 
(1894)  23  S.  C.  R.  644;  Craicford  v.  Bathurst  Land  Sc, 
Co.  (1918)  42  0.  L.  R.  256,  270,  271,  reversed;  suh  nom. 
Fullerton  v.  Crawford,  50  D.  L.-  R.  457.  See  also 
Fire  Valley  Orchards  v.  Sly  (1913)  17  D.  L.  R.  3,  20 
B.  C.  R.  22',  Alexandra  Oil,  dc,  Co.  v.  Cook  (1908)  11 
0.  W.  R.  1054;  and  (1909)  13  0.  W.  R.  405;  14  0.  W. 
R.  604.  The  remedy  in  such  a  case  being  damages 
it  is  available  though  rescission  may  have  become 
impossible :  Leeds  and  Hanley  Theatres  of  Varieties 
(1902)  2  Ch.  809. 

Promoter   selling   property   acquired   while   he   is   a 
promoter. 

It  has  been  said  in  a  Canadian  case  that  if  the 
promoter  acquires  property  after  he  has  become  a 
promoter  and  resells  to  the  company  he  cannot  retain 
any  profit  made  on  such  resale,  and  tliat  the  company 
is  entitled  to  say  that  the  promoter  acquired  the 
property  as  agent  or  trustee  for  the  company  and 
disclosure  will  not  liclj)  liim.  Tlius,  wliei-c  tiie  vendor 
company  was  actively  promoting  the  plaintiff  company 
at  the  time  when  the  former  sold  certain  assets  to  the 
latter,  the  plaintiff  company  was  held  entitled,  in 
the  absence  of  waiver  of  its  rights,  to  treat  the 
vendor  as  acquiring  the  assets  for  it  and  to  take  them 
at    cost    price    not^v^thstanding    disclosure:     CraJiaui 

D.C.A. — 14 
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Sects.  Ishiiul  CollU'rics  v.  Canadian  JJcvdopnicnt  Co.  ct  al 
^3-43d.  (1913)  12  D.  L.  R.  316.  That  case  proceeded  on  the 
statonient  of  tlie  hiw  in  rahnor,  10th  ed.,  Pt.  1.,  p.  118, 
11th  ed.  pp.  132,  133,  which  was  criticized  by  Sargant, 
J.,  in  Omnium  Electric  Palaces  v.  Baines  (1914)  1  Ch. 
332  at  p.  347,  where  he  said,  *' Whether  promoters  are 
ill  fact  acquiring-  any  assets  as  trustees  for  a  company, 
must,  in  my  judgment  be  a  question  of  fact ;  and  when, 
as  here,  the  whole  scheme  has  throughout  been  that 
they  are  to  sell  to  the  intended  company  at  a  profit 
the  assets  which  they  are  acquiring,  the  natural  infer- 
ence of  fact  is  that,  q^ia  those  assets,  they  are  not 
intending  to  be  trustees  for  the  company,  but  are 
intending  to  occupy  the  relationship  to  the  company  of 
vendors."  In  affirming  the  judgment  of  Sargant,  J., 
however,  in  the  Court  of  Appeal,  Cozens  Hardy,  L.J., 
at  p.  349,  and  Swinfen  Eady,  L.  J.,  at  p.  355,  said  that 
the  defendants  had  acquired  an  interest  in  the  asset  in 
question  before  promotion  had  commenced.  See  also 
Phillimore,  L.  J.,  at  p.  356,  and  Lcvds  S  Hanley  Tliea- 
tres  of  Varieties  (1902)  2  Ch.  809,  at  p.  822.  The  true 
position  appears  to  be  that  it  is  a  question  of  fact  in 
every  case  whether  the  promoter  acquired  the  pro- 
perty as  a  trustee  for  the  company  or  not. 

Property  already  acquired. 

Wliere  the  promoter  has  already  acquired  property 
before  the  fiduciary  relationship  between  him  and  the 
company  has  arisen  it  is  clear  he  is  not  debarred  from 
making  a  profit  on  a  resale  to  the  company  merely 
because  he  happens  to  promote  it.  In  Tlir/liway  Adver- 
iisinrj  Co.  v.  Ellis  (1904)  7  0.  L.  E.  504,  the  defendants 
acquired  a  patent  before  the  incorporation  of  the 
company  and  before  they  became  promoters  of  it. 
The  patent  was  then  sold  to  the  company  and  Moss, 
C.  J.  0.,  in  holding  that  the  defendants  were  entitled 
to  retain  the  consideration  they  had  received,  said 
that  it  would  have  been  immaterial  if  the  defendants 
had  acquired  their  interests  without  consideration  so 
long  as  these  had  not  been  acquired  for  the  company. 
See  also  Osier,  J.A.,  in  In  re  Hess  (1891)  21  A.  R.  66 
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and  67,  and  Ruethel  Mining  Co.  v.  Thorpe  (1907)  9  0.      Sects. 
W.  E,  942,  which  was  a  case  of  a  director.  43-43d. 

If  a  promoter  acquires  property  with  the  intention 
of  reselling  it  to  a  company  promoted  by  him  he 
should  pro-vide  the  company  with  an  independent 
board,  and  if  he  fails  to  do  so  the  coi;itract  may  be 
rescinded  provided  the  parties  can  be  restored  to 
their  original  positions:  In  re  Hess  (1894)  23  S.  C.  R. 
644  at  p.  667.  Absence  of  disclosure,  also,  will  enable 
the  company  to  rescind.  Rescission,  however,  hav- 
ing become  impossible,  which  will  frequently  be  the 
case,  the  company  may  be  left  Avithout  a  remedy,  unless 
fraud  or  misrepresentation  on  the  part  of  the  promoter 
can  be  proved.  Where  a  promoter  was  one  of  the 
members  of  a  syndicate  w^ho  purchased  property  and 
then  formed  a  company  to  acquire  it,  and  being  a 
director  of  the  company  voted  for  the  purchase  of 
the  property  without  disclosing  his  interest,  Wright 
J.,  in  Re  Lady  Forrest  S  Co,,  Ltd.  (1901)  1  Ch.  582, 
held  that,  in  the  absence  of  fraud  or  misrepresenta- 
tion, while  the  company  might  have  rescinded,  it  could 
not  demand  repayment  of  the  profit.  It  was  further 
held  that  the  prospectus  stating  that  the  directors  of 
the  syndicate  were  directors  of  the  company  was  a 
disclosure  that  some  profit  was  being  made.  In  this 
case  (iluckstein  v.  Barnes  (1900)  A.  C.  240,  was  distin- 
guished on  the  ground  that  there  had  been  promotion 
from  the  outset  and  tliat  the  element  of  fraud  liad  been 
present  which  was  wanting  here.  When,  on  the  other 
hand,  the  prospectus  prepared  with  the  privity  of  the 
vendor-])i"()motei-s  did  not  disclose  the  fact  that  they 
were  tlie  real  vendors  of  property  sold  by  them  at  a 
profit  tlirougli  tiic  medium  of  a  trustee,  the  promoters 
were  held  liMl)h'  in  damages  to  the  company:  Leeds 
S  Ilavleif  Theatres  of  Varirties  (1902)  2  Cli  809  (C. 
A.).  The  measure  of  damages  is  the  difference 
between  tlie  true  value  of  tlie  pi'operty  and  the  selling 
price  to  tlie  company,  ihid.  Vanghan  Williams,  L.J., 
at  p.  826,  considei-ed  that  the  promoters  were  entitled 
to  have  the  jjromotion  expenses  deducted  in  their 
favor. 
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Sects.  As  to  the  liability  of  i)r()iii()ters  of  a  company  (who 

43-43i>.  are  also  directors)  to  rot'und  gifts  made  to  them  by  a 
vendor  out  of  his  profit  on  the  sale  of  assets  to  the  cou)- 
panv,  see  Crawford  v.  Batluirst  Land,  djc,  Co.  (191G) 
37  6.  L.  K.  611;  (1918)  42  0.  L.  R.  256;  (1920)  50  I).  L. 
K.  457. 

Preliminary  expenses  and  services  performed  before 
incorporation. 

By  preliminary  expenses  are  meant  those  connected 
with  the  formation  and  organization  of  the  com- 
pany, such  as  the  fee  paid  to  the  department  of  the 
Secretary  of  State  on  the  issuance  of  the  letters 
patent,  the  costs  in  connection  with  the  preparation 
of  the  petition  for  incorporation,  the  holding  of  organ- 
ization meetings,  the  drawing  of  preliminary  agree- 
ments, the  preparation  of  the  prospectus,  the  printing 
of  share  certificates,  and  the  purchase  and  entering 
up  of  the  books  required  to  be  kept  by  the  company. 
Many  of  these  items  of  expense  will,  and  some  of  them 
must,  be  incurred  before  the  company  which  benefits 
thereby  comes  into  existence.  The  promoters  or  other 
persons  who  make  disbursements  or  incur  liabilities 
for  a  company  to  be  formed  must  either  intend  to  be 
personally  responsible,  or  else,  if  they  expect  the 
company  to  reimburse  them,  it  amounts  to  very  much 
the  same  thing;  they  are  attempting  to  contract  as 
agents  for  a  non-existing  principal  and  the  company 
when  it  comes  into  existence  is  not  bound  to  reim- 
l)urse  them  or  assume  any  of  their  liabilities :  English 
and  Colonial  Produce  (1906)  2  Ch.  435;  Rotherham 
Alum  Co.  (1884)  25  Ch.  D.  103.  It  is  usual  to  insert 
among  the  company's  powers  a  clause  to  the  effect 
that  it  may  pay  preliminary  expenses,  and  while  there 
is  nothing  to  prevent  the  company  from  doing  so,  the 
existence  of  such  a  power  without  more  will  not  enable 
a  promoter  to  claim  repayment  of  his  outlay :  Empress 
Engineering  Co.  (1881 )  16  Ch.  D.  125.  The  promoter 
must  prove  a  new,  express  contract  by  the  company 
after  formation  to  reimburse  him :  English  and  Colon- 
.   ial  Produce  Co.  (1906)  2  Ch.  435,  or  some  facts  must 
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exist  from  wliicli  the  Court  can  infer  such  an  agree-      Sects, 
ment:  Van  Hummell  v.  International  Guarantee  Com-     4:3-43n. 
panij  (1913)  10  D.  L.  R.  306. 

The  principle  applies  to  incorporation  fees  paid  to 
the  department  as  well  as  to  other  expenses:  Clinton's 
Claim  (1908)  2  Ch.  515.  Where  a  company  is  incor- 
porated by  private  Act,  it  is  not  liable  for  the  expenses 
of  procuring  incorporation  in  the  absence  of  agree- 
ment or  a  provision  in  the  Act  that  the  Company  shall 
be  liable:  Crown  Mutual  Hall  Insurance  Co.  (1908) 
18  Man.  L.  R.  51.  This  case  is  also  important  as 
regards  the  position  of  solicitors,  since  it  was  held 
that  these  have  no  equitable  claim  against  the  com- 
pany for  the  costs  of  procuring  the  passing  of  the 
Act.  However,  the  company  having  already  made  a 
pajTuent  to  its  solicitors  on  account  of  costs  they  were 
permitted  to  appropriate  such  payment  to  pre-incor- 
poration  costs.  Even  if  the  Act  should  contain  the 
usual  provision  for  payanent  of  preliminary  expenses 
solicitors  retained  by  a  promoter  would  have  no  direct 
claim  against  the  company  for  such  services:  per 
Mathers,  J.,  ibid.,  at  p.  53,  citing  Wyatt  v.  Metropolitan 
Board  of  Works  (1861)  11  C.  B.  N.  S.  744,  and  Re 
Skegness  (1889)  41  Ch.  D.  215.  Similarly  where  a 
promoter  lias  performed  services  before  incorporation 
he  is  not  entitled  to  be  indemnified  in  the  absence  of  a 
new  agreement :  Van  Hiwimell  v.  International  Guar- 
antee Company  (1913)  10  D.  L.  R.  306. 

A  promoter  cannot  sue  a  co-promoter  for  remunera- 
tion for  such  services  in  the  absence  of  express  agree- 
ment, ibid.  See  also  Holmes  v.  Iliyr/ins  (1822)  1  B.  & 
C.  74,  and  Patterson  v.  Brown  (1905)  6  O.  AV.  R.  204. 
Somewhat  similar  in  pi-incii)le  is  the  case  of  McNeil  v. 
FhIIz  (1907)  38  S.  C.  R.  198.  There  llic  pi ;iiii tiffs  were 
ti-jinsrci-i-iiig  mining  ])ro])('i-ties  to  the  (Icfciidnnt,  a 
promoter,  who  was  to  give  them  a  pi-o])ortionate  share 
of  tile  bonds  and  shares  to  be  obtained  by  him  on  the 
flotation  of  a  com])any  being  formed  to  consolidate 
these  with  other  ])roperties.  The  promoter,  to  enable 
him  to  carry  one  of  the  properties  affected  by  the  con- 
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Sects.  solklalioii,  was  forced  to  borrow  money  i'roin  a  third 
43-43d.  person,  and,  in  order  to  obtain  the  loan  was  obliged 
to  hand  over  to  the  lender  a  portion  of  the  securities  of 
the  new  company  which  he  obtained  in  consideration  of 
the  transfer  to  it  of  the  various  properties.  The  pro- 
moter, accordingly,  made  a  rateable  deduction,  which 
he  did  not  declare,  from  the  amount  of  the  bonds  he 
was  to  deliver  to  the  plaintiffs.  It  was  held  that  this 
deduction,  in  the  absence  of  the  plaintiff's  consent,  was 
not  permissible  either  by  way  of  salvage  or  to  in- 
demnify the  promoter  for  expenses  necessarily  incur- 
red in  the  preservation  of  the  properties. 

Personal  liability  of  promoters. 

A  company  being  non-existent  until  it  is  incorpor- 
ated can  not  ratify  what  its  promoters  have  purported 
to  do  on  its  behalf  before  that  time.  It  may,  of  course, 
subsequently  by  a  new  contract  assume  a  contract  made 
hj  a  promoter,  but  a  resolution  merely  purporting  to 
adopt  or  ratify  what  has  been  done  is  insufficient  to 
bind  the  company:  Lindley,  6th  ed.,  p.  232,  and  see 
Duquesne  v.  La  Conipa/jnie  Generals  des  Boissons 
Canadiennes  (1907)  Q.  R.  31  S.  C.  409.  Even  though 
parties  subsequently  carry  out  some  of  the  terms  of 
the  contract  in  the  supposition  that  it  is  binding  on  the 
company  the  rule  that  the  company  must  expressly 
assume  the  contract  still  applies  :  Coity.Doivlinf/  (1898- 
1901)  4  Terr.  L.  R.  464,  following  Re  Northumber- 
land Avenue  Hotel  (1886)  33  Ch.  D.  16.  Consequently, 
persons  who  contract  obligations  on  behalf  of  a  pro- 
posed company  do  so  at  their  own  peril,  for  if  the  com- 
pany, after  incorporation,  chooses  to  repudiate  the 
obligation,  they  will  be  personally  liable:  Irwin  v. 
Lessard  (1889)  17  R.  L.  589;  and  though  the  form  of 
the  transaction  be  the  giving  of  security  for  an  advance 
to  a  projected  company  the  promoter  is  primarily 
liable,  for  the  company  not  being  in  existence  cannot  be 
the  principal  debtor:  Clergue  v.  Humphrey  (1901)  31 
S.  C.  R.  966. 

The  liability  proceeds  upon  the  ordinary  principles 
of  the  law  of  contract.  As  a  general  rule  the  same  prin- 
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c'iple  applies  to  the  right  of  the  company  to  claim  the  Sects, 
benefit  of  the  acts  of  promoters — unless  both  are  bound  43-43d. 
neither  is  bound  forms  the  general  rule.  But  sometimes 
the  express  provisions  of  a  statute  may  enable  the  com- 
pany to  assert  rights  over  property  acquired  or  to  claim 
the  benefit  of  contracts  made  prior  to  incorporation. 
Promoters  may  not  be  allowed  to  hold  for  their  own 
benefit  property  acquired  by  them  on  behalf  of  the 
company  which  they  were  engaged  in  organizing:  Sea 
Coast  R.  R.  V.  Wood,  65  N.  J.  Eq.  530.  Also  the  terms 
of  the  Act  may  be  such  that  upon  incorporation  the 
legal  title  to  property  theretofore  acquired  for  the 
proposed  corporation  is  ipso  facto  transferred  to  it. 
But  even  in  such  cases  it  is  wise  to  evidence  the  transfer 
by  a  conveyance. 

Where  individuals  intend  to  form  a  company  but 
0A\ang  to  non-compliance  with  the  statute  no  company 
is  created,  but  business  is  carried  on  and  liabilities  are 
incurred,  they  may  find  that  they  are  in  a  sense  part- 
ners and  personally  responsible  to  the  creditors.  See 
Seiffert  v.  Irving  (1888)  15  0.  R.  173.  The  distinction 
between  the  liability  of  such  persons  and  that  of  ordin- 
arv  partners  is  thus  stated  by  Boyd,  C,  in  Sandusky 
Coal  Co.  V.  Walker  (1896)  27  6.  R.  677,  at  p.  681,  ''The 
whole  body  of  proposed  corporators  are  not  necessarily 
liable  as  partners  in  the  case  of  the  prosecution  of 
business  prior  to  incorporation,  for  the  whole  concern 
is  not  a  partnership  in  that  sense;  but  it  is  a  quasi- 
partnership  in  this  sense,  tliat  all  those  who  take  a 
practical  part  in  the  prosecution  of  the  business  or  who 
sanction  or  ratify  the  conduct  of  affairs  become  liable 
as  partners.  The  extent  or  proportion  of  liability  be- 
tween themselves  depends  upon  the  number  of  shares 
held  by  each ;  on  this  footing  the  profit  and  losses  would 
])e  proportioned  among  them.  The  practical  differ- 
ence as  to  evidence  is  tliat  in  the  case  of  partners  all 
would  ])('  linblc  Avithout  notice  of  the  obligation  in- 
curred; in  the  other  case  some  evidence  must  be  given 
to  show  knowledge  or  notice  and  assent  on  the  part  of 
each  person  to  be  charged. ' ' 
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Sects.  A  mere  agreeineiit  to  take  stock  in  an  intended  com- 

43-4311.  pany  Avliicli  proves  abortive  will  not  constitute  the 
subscriber  a  partner  in  the  undertaking-:  Sylvester  v. 
McQuaiii  (1878)  28  U.  C.  C.  P.  443.  It  has  been  held  in 
the  Province  of  Quebec  that  signing  the  petition  for 
incorporation  renders  provisional  directors  liable 
jointly  and  severally  for  the  fees  of  the  solicitor  em- 
ployed by  tJie  promoter  to  procure  the  incorporation 
of  the  company  and  before  the  company  has  in  fact 
been  incorporated:  Anger  v.  CorneiUier  (1891)  R,  J. 
Q.  B.  293  sed  qucere.  See  also  on  the  liability  of  cor- 
porators of  a  nominal  corporation  which  has  no  legal 
status:   Gildersleeve  v.  Balfour  (1893)  15  P.  R.  293. 

There  is  no  personal  liability  when  the  contract  is  a 
provisional  one  only,  to  take  effect  upon  the  incorpora- 
tion of  the  company.  As  to  the  liability  of  persons  who 
contract,  not  personally  but  as-  trustees  for  a  company 
to  be  incorporated:  see  T.  W.  Hand  Fireworks  Co.  v. 
Batkie  (1913)  43  Que.  S.  C.  325. 

Promoters  are  not  partners  nor  agents  for  one  another. 

As  a  general  rule  promoters  are  not  partners, 
although  they  may  become  liable  as  partners  for  the 
acts  of  their  co-promoters  ratified  by  them :  Sandusky 
Coal  Co.  V.  Walker,  supra. 

Nevertheless  it  may  often  happen  that  the  arrange- 
ment between  the  promoters,  and  their  sanctioning  and 
taking  the  benefit  of  contracts  made  on  their  behalf  by 
certain  of  their  number,  or  by  persons  acting  in  their 
interests,  will  render  them  all  liable  upon  such  con- 
tracts. Some  of  their  number  may  be  given  or  allowed 
to  take  upon  themselves  an  authority  to  bind  the 
others. 

And  persons  who  are  promoters  may  at  the  same, 
time  become  so  associated  by  agreement  that  they  are 
actually  partners,  when  they  will  be  liable  for  each 
others'  acts  as  such:  Howard  v.  Dingman  (1907)  10  0. 
W.  R.  127.  See  also  Moore  v.  Ontario  Ins.  Associa- 
tion (1888)  16  0.  R.  269;  Nelles  v.  Ontario  Ins.  Ass. 
(1889)  17  0.  R.  129;  Hamilton  S  Co.  v.  Toivnsend 
(1886)  13  A.  R.  534.     It  must  be  a  question  of  fact  in 
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Gverv  case.  Promoters  are  not,  as  such,  agents  for  Sects, 
each  other:  Wilson  v.  HotchMss  (1901)  2  O.  L.  R.  261,  43-43d. 
affirmed  sab  )iom:  T.  MiJbuni  v.  Wilson  (1901)  31  S. 
C.  R.  481.  See  also  Hung  Man  v.  Ellis  (1895)  3  B.  C. 
R.  486;  but  where  promoters  have  been  authorized  to 
act  as  agents  for  their  co-promoters,  the  hitter  will  be 
liable  for  the  acts  of  the  former  according  to  the 
ordinary  principles  of  tlie  law  of  agency:  Wilson  v. 
Ilotchkiss,  supra.  The  company  itself  is  not  responsible 
for  acts  of  the  agents  of  promoters  before  its  incor- 
poration in  the  absence  of  express  adoption  thereof: 
Gourlie  v.  Chandler  (1906-7)  41  X.  S.  R.  341. 

Enforcement  of  collateral  agreement  by  the  company. 

A  buyer  of  shares  from  a  promoter  may  have  an 
interest  in  compelling  the  promoter  to  carry  out  his 
obligations  to  the  company.  Where  a  promoter  sold  a 
portion  of  shares  to  the  defendant  and  the  latter  main- 
tained that  he  had  stipulated  that  his  vendor  should 
apply  the  purchase  price  towards  payment  of  certain 
liabilities  of  the  company  in  relation  to  its  assets  and 
the  promoter  sued  the  purchaser  for  payment  of  the 
purchase  price  the  Supreme  Court  of  Alberta  en  banc 
stayed  execution  to  enable  the  purchaser  to  enforce 
this  term  of  the  contract:  Lazier  v.  McCullough 
(1912-3)  6  Alta.  L.  R.  503. 

For  a  more  extended  and  very  clear  discussion  of 
the  general  law  of  Promoters  in  all  its  different  aspects 
tlie  reader  is  referred  to  Machen  on  Corporations, 
Vol.  1,  sections  307  to  415. 

Holding  Stock  of  Other  Companies. 

44.  The  coiiipaiiy  shall  not  under  any  circumstances  use  any  Conditions 
of  its  funds  in  the  purchase  of  stock  in  any  other  corporation,  o°  winch 
unless  nor  until   the  directors  have  heen   expressly  authorized  ^lay  f>uf- 
by  a  by-law  passed  by  them  for  the  purpose  and  sanctioned  by  a  diase  stock 
vote  of  not  less  than  two-thirds  in  value  of  the  capital  stock  "^^tllTn:,..; 

illllJ?  colli  J)UJilv,o. 

represented  at  a  general  meeting  of  the  company  duly  called  tor 
considering  the  subject  of  the  by-law :     Provided  that  if  the  proviso, 
letters  patent  authorize  such  purchase  it  shall  not  be  necessary 
to  y)ass  such  by-law.     2  E.  VII.,  c.  15,  s.  35. 
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Sect.  44. 

Cominou 
law  I'ule. 


Effect  of 
section. 


At  common  law  a  corporation  nuiy  not  purchase  or 
otherwise  deal  in  the  shares  of  other  corporations  with- 
out power  so  to  do  either  express  or  to  be  implied  from 
tlie  nature  of  its  business  or  objects.  Brice,  3rd  ed.,  p. 
132.  But  the  power  mil  be  readily  implied.  See  Roijal 
Bank  of  India's  Case  (1869)  L.  R.  4  Ch.  252;  Ex  parte 
Contract  Corporation  (1868)  L.  R.  3  Ch.  105;  Joint 
Stock  Discount  Co.  v.  Brown  (1869)  L.  R.  8  Eq.  381. 

With  regard  to  semi-public  corporations  it  is  well 
settled  that  they  cannot,  without  express  statutory 
authority,  purchase,  take  or  deal  in  the  shares  of  other 
companies:  Great  Eastern  R.  Co.  v.  Turner  (1872)  L. 
R.  8  Ch.  149;  Great  Western  B.  Co.  v.  Metropolitan  R. 
Co.  (1863)  32  L.  J.  Ch.  382. 

But  apparently  a  company  may  accept  shares 
owned  by  a  person  indebted  to  it  as  a  compromise  for  a 
debt  if  not  taken  with  the  intention  of  retaining  them  as 
an  investment:  Be  Lands  Allotment  Co.  (1894)  1  Ch. 
616.  See  Canada  Life  Ins.  Co.  v.  Peel  Manufacturing 
Co.  (1874)  26  Gr.  487. 

It  is  submitted  that  the  section  does  not  confer  any 
additional  power  on  a  company  to  purchase  shares  be- 
yond the  powers  which  may  be  implied  by  law  or  con- 
ferred by  the  Act. 

The  Act  itself  does  not  in  express  terms  confer  on 
companies  incorporated  under  it  the  power  to  use  their 
funds  in  the  purchase  of  shares  of  other  companies. 
Accordingly,  the  power  is  to  be  sought  for  in  the  ex- 
press words  of  the  letters  patent  or  as  ancillary  to  the 
powers  thereby  conferred  and  it  is  the  usual  practice 
to  embody  in  the  letters  patent  themselves  the  power  to 
acquire  shares  of  other  companies. 

An  instructive  case  on  the  question  of  the  power  of 
a  company  to  invest  in  the  shares  of  other  companies 
is  Be  Atlas  Loan  Company,  Elgin  Loan  Co.'s  Claim 
(1905)  9  0.  L.  R.  250. 

The  facts  of  this  case  were  as  follows : — The  Elgin 
Loan  Company  had  a  large  savings  account  with  the 
Atlas  Loan  Company  and  in  order  to  enable  the  Atlas 
Loan   Company   (which  was  authorized  to  invest  in 
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shares  whicli  the  Elgin  Loan  Company  could  not  do)  to  Sect.  44. 
purchase  a  number  of  shares  of  a  coal  company,  it  was 
arranged  that  the  Elgin  Loan  Company  should  lend 
the  Atlas  Loan  Company  $55,000,  the  amount  required 
to  purchase  such  shares  on  the  security  of  a  debenture 
of  the  Atlas  Loan  Company  for  that  amount.  The 
Elgin  Loan  Company  was  to  be  permitted  to  call  in 
the  loan  whenever  it  saw  fit  and  w^as  also  to  hold  the 
shares  purchased  as  collateral  security  and  was  to  be 
paid  five  per  cent,  interest  on  the  money  advanced,  or 
at  its  option  take  the  dividends  on  the  shares,  and  was 
to  receive  one-half  the  difference  between  the  purchase 
price  and  the  selling  price  when  the  shares  w^ere  sold. 

It  was  held  by  Meredith,  C.J.,  that  the  transaction 
was  a  bona  fide  one,  not  merely  a  device  to  enable  the 
Elgin  Loan  Company  to  invest  in  shares  and  the  Elgin 
Loan  Company  accordingly  was  held  to  be  entitled  on 
the  winding  up  of  the  Atlas  Loan  Company  to  rank  as 
a  creditor. 

Section  44  merely  imposes  a  restriction  on  the  exer-  Restriction, 
cise  of  the  power  in  the  case  of  companies  which 
possess  it,  i.e.,  they  may  not  use  their  funds  in  the  pur- 
chase of  shares  of  other  companies  without  complying 
with  the  requirement  of  the  section.  It  would  appear 
that  if  shares  have  been  acquired  without  the  use  of 
the  company's  funds  for  that  purpose,  the  holding  of 
such  shares  would  be  legal:  Victoria  Montreal  Fire 
Insurance  Co.  v.  Strome  (1905)  15  Man.  L.  R.  645  (per 
Dubuc,  C.J.)  a  case  decided  on  the  corresponding  pro- 
visions of  the  Manitoba  Companies  Act,  E.  S.  M.  (1902) 
c.  30,  s.  G8.  Perdue,  J.,  however,  thought  that  it  was 
incumbent  on  tlie  plaintiffs  to  show  that  the  provisions 
of  the  Companies  Act  had  been  complied  with  when 
seeking  to  make  the  company  liable  for  calls  upon 
shares  alleged  io  liave  been  ymrchased  or  siibsciibcd 
for  by  it. 

On  the  main  (inostion  this  case  is  not  altogether 
satisfactory,  l)ul)uc,  C.J.,  holding  that  the  objection 
that  there  was  no  evidence  that  a  ])y-law  was  passed 
not  having  been  raised  at  the  trial  could  not  be  given 
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Sect.  44.  effect  to  on  the  npiicnl.  Tci-due,  J.,  disKentiii^-,  held  the 
opposite;  the  (?'ourt  l)eiii«-  divided  the  appeal  was  dis- 
missed. 

See  also  Foley  v.  Bayhcr  (1909-10)  1  0.  W.  N.  40. 

If  a  company  has  not  power  to  purchase  shares  in 
another  company  it  will  be  liable  to  repay  money  ob- 
tained tlirough  a  representation  by  its  agent  that  it  has 
such  power:  WJialey  v.  O'Grady  (1912)  4  D.  L.  R.  485. 

No  by-law  is  necessary  if  provisions  are  inserted 
in  the  letters  patent  authorizing  the  purchase;  and  it 
is  the  usual  practice  to  ask  for  such  a  clause  in  this 
application  for  incorporation. 


Stock  to  be 

personal 

estate. 


Capital  Stock. 

45.  The  stock  of  the  company  shall  he  personal  estate,  and 
shall  be  transferable,  in  such  manner  and  subject  to  all  such 
conditions  and  restrictions  as  are  prescribed  by  this  Part  or  by 
the  letters  patent  or  by  the  by-laws  of  the  company.  2  E.  VII., 
c.  15,  s.  36.  ■ 

See  the  notes  to  s.  64. 


Allotment 
of  stock. 


46.  In  so  far  as  the  stock  of  the  company  or  any  increased 
amount  thereof  is  not  allotted  by  the  letters  patent  or  the  sup- 
plementary letters  patent  and  when  no  other  definite  provision 
is  made  by  such  letters  patent  or  supplementary  letters  patent 
such  stock  shall  be  allotted  at  such  times  and  in  such  manner  as 
the  directors  by  by-law  shall  prescribe.    2  E.  VII.,  c.  15,  s.  37. 

General  note  on  shares  and  their  nature. 
Acquisition  of  shares. 

How  one  may  become  a  shareholder. 

Subscription  for  shares  before  incorporation. 

Repudiation    of   subscription    by    subscribers   to 
memorandum. 

Contract  to  take  shares. 

Application. 

(a)  Verbal  application. 

(b)  Application  in  writing. 

(c)  Application  under  seal. 
Allotment. 

Mode  of  allotment. 

Notice  of  allotment  and  withdrawal  of  application. 


CAPITAL  STOCK. 
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Repudiation  of  subscription  after  allotment.  Sect.  46. 

Defences: — 

(1)  Fraud  or  misrepresentation. 

(2)  Conditional  subscription. 

(3)  Company  other  than  the  one  in  which 
shares  were  applied  for. 

(4)  No  shares  created  which  can  properly 
be  allotted. 

(5)  Total  failure  of  consideration. 

(6)  Infancy. 

General  note  on  shares  and  their  nature. 

A  share  is  an  aliquot  separate  integral  part  of  the 
authorized  capital  of  a  joint  stock  company.  The 
capital  may  be  divided  into  shares  of  one,  two  or  more 
classes,  known  as  ordinary  and  preferred.  See  also  s. 
7B  as  to  shares  without  par  value. 

In  the  absence  of  any  special  provision  qualifying 
the  rights  incident  to  particular  shares,  each  share  is 
in  point  of  law  of  the  same  character  and  possessed  of 
the  same  attributes,  and  therefore  entitles  its  holder 
in  all  respects  to  the  same  rights  as  are  possessed  by 
the  holders  of  other  shares.  See  Oakhank  Oil  Co.  v. 
Crum  (1883)  8  App.  Cas.  65;  Birch  v.  Cropper  (1889) 
14  App.  Cas.  525. 

For  example :  A.  is  the  holder  of  100  shares  of  stock, 
each  of  the  par  value  of  $100,  on  which  he  has  paid  $10 
per  share,  making  his  liolding  of  stock  $10,000,  while 
his  net  cash  investment  is  $1,000.  15.  is  a  liolder  in  tlie 
same  company  of  10  shares  of  the  par  value  of  $100 
each,  fully  paid  up,  making  his  holding  of  stock  $1,000, 
while  his  total  cash  investment  is  also  $1,000.  In  the 
absence  of  any  special  provisions  in  the  by-laws  dealing 
with  such  set  of  circumstances,  if  the  company  declares 
a  dividend  of  5  per  cent.,  A.  will  receive  a  dividend  of 
$500  and  B.  will  receive  a  dividend  of  $50,  tliongii  tiicir 
cash  investment  is  the  same. 

Shares  are  not  goods,  wares  or  merchandise,  wiliiin 
the  seventeenth  section  of  tlio  English  Statute  of 
Frauds:  Watson  v.  Spralln/  (1854)  10  Exch.  222;  Colt 
V.  Xrllcrvillc  (1725)  2  P.  Wms.  304.  13ut  see  Evans  v. 
Davies  (1893)  2  Ch.  216. 
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Sect.  46.  They  are  rather  in  the  nature  of  choses  in  action, 

por  Sir  Charles  Fitzpatrick,  C.J.,  in  Roche  v.  Johnson 
(191G)  53f  S.  C.  E.  18,  at  p.  23.  Nor  were  they  goods 
and  chattels  within  the  meaning  of  the  Ontario  Execu- 
tion Act,  E.  S.  0.  (1887)  c.  64,  s.  16,  but  the  statute 
has  since  been  amended  to  expressly  include  them,  and 
see  now  E.  S.  0.  (1914)  c.  80,  ss.  12  ff. 

It  is  usually  provided  by  the  Execution  Acts  of  the 
various  Provinces  of  Canada  that  shares  may  be  taken 
in  execution  under  a  writ  Fi.  Fa.  goods,  and  the  method 
of  so  doing  is  there  prescribed. 

Acquisition  of  shares. 

Section  46  forms  a  very  fragmentary  portion  of  the 
law  relating  to  the  acquisition  of  shares,  the  subject 
dividing  itself  into 

(1)  Application. 

(2)  Allotment. 

(3)  Acceptance  by  notice  of  allotment. 

Section  23  of  the  Imperial  Act,  1 862,  25  and  26  Vict. 
c.  89,  provides  that  not  only  subscribers  to  the  memor- 
andum of  association  but  every  other  person  who  has 
agreed  to  become  a  member  of  the  company,  and  whose 
name  is  entered  on  the  register  of  members,  shall  be 
deemed  to  be  a  member  of  the  company,  but  no  similar 
provision  is  contained  in  The  Dominion  Act;  conse- 
quently it  is  necessary,  in  so  far  as  the  English  deci- 
sions on  shareholders  turn  upon  the  particular  word- 
ing of  s.  23,  to  apply  them  with  great  caution  to  cases 
arising  in  our  courts. 

How  one  may  become  a  shareholder. 

A  binding  contract  to  take  shares  is  entered  into  by 
an  offer  in  that  behalf  being  made,  such  offer  being 
accepted,  and  such  acceptance  being  communicated  to 
the  applicant  or  his  agent.  Acceptance  includes  both 
allotment  and  notice  of  allotment,  neither  of  these  two 
without  the  other  constituting  an  acceptance. 

Under  the  Dominion  Act  a  person  may  become  a 
shareholder  in  any  one  of  the  following  ways : — 
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(1)  By  subscribing  to  the  memorandum  of  agree-    Sect.  46. 
ment  prior  to  incorporation  of  the  company. 

(2)  After  incorporation  by  agreeing  with  the  com- 
pany to  take  shares. 

(3)  By  taking  a  transfer  of  shares. 

(4)  By  becoming  the  personal  representative  of  a 
deceased  shareholder. 

(5)  Possibly,  by  allowing  his  name  to  be  on  the 
register  of  shareholders  or  otherwise  holding  himself 
out  or  allowing  himself  to  be  held  out  as  a  shareholder. 

In  considering  how  one  may  become  a  shareholder 
and  the  rights  and  obligations  of  shareholders,  regard 
must  be  had  not  only  to  s.  46,  but  also  to  the  interpreta- 
tion of  the  term  shareholder,  which  is  defined  in  s.  3(d) 
as  ''every  vSubscriber  to  or  holder  of  stock  in  the  com- 
pany and  includes  the  personal  representatives  of  the 
shareholder." 

A  man  may  be  none  the  less  a  shareholder  because 
he  has  not  paid  for  shares  pending  the  ascertaining  of 
their  value :  Re  Gramm  Motor,  dc,  Co.  and  Bennett 
(1915-6)  35  0.  L.  R.  224;  and  see  this  case  further  for 
the  distinction  between  an  intending  shareholder  and  a 
shareholder  in  praesenti. 

Subscription  for  shares  before  incorporation  of  com- 
pany. 

Every  one  who,  before  the  issue  of  the  charter,  sub- 
scribes to  the  iiicnioraudum  of  agreement,  becomes 
forthwith,  upon  the  incorporation  of  the  company,  by 
virtue  of  s.  5  of  the  Act,  a  shareholder  ipso' facto  liold- 
iiig  tiie  number  of  sliares  for  which  he  lias  subscribed. 
This  is  the  case  even  though  he  has  not  signed  the  peti- 
tion for  incorporation  and  though  liis  name  does  not 
a])f)f'ar  in  tho  charter:  Modern  Bedstead  v.  Tohhi 
(1908)  12  0.  W.  R.  22. 

The  letters  patent  in  the  case  of  a  Dominion  com- 
pany create  and  constitute  the  petitioners  "  and  any 
otliers  who  have  become  subscribers  to  tlie  memoran- 
dum of  agreement,"  a  body  corporate  :  Boidthre's  Case 
(1889)  16  A.  R.  508;  Tilsovhvra  v.  Godcrirh  (1885)  8  0. 
R.  565. 
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Sect.  46.  The  meinoraiiduiu  of  agTeeiiieiit,  tlio  signature  ol* 

wliicli  makes  the  subscriber  a  shareholder  on  incor- 
poration, is  the  memorandum  which  accompanies  the 
l)etilion  and  is  made  witli  liie  company  to  be  formed  as 
well  as  l)y  each  subscriber  with  the  other.  So  where 
the  memorandum  signed  was  not  the  one  which  accom- 
panied the  petition  the  signatory  did  not  become  a 
shareholder  by  virtue  of  the  statute:  Re  Nipissinfj 
Phimnn  Mills]  Baukhi's  Case  (1909)  18  0.  L.  R.  80; 
Canadian  Druggists  v.  Thompson  (1910)  2  0.  W.  N. 
1213,  24  0.  L.  R.  401;  see  also  Re  Port  Arthur  Waaon 
Co.,  Sniijth's  Case  (1916)  9  0.  W.  N.  383  (1917)  12  0. 
W.  N.  59;  (1919)  57  S.  C.  R.  388;  Re  Dominion  Milling 
Co.,  Dennis's  Case  (1915)  8  0.  W.  N.  496;  Vilandre  v. 
Allie  (1915)  22  D.  L.  R.  577;  Magog  Textile  and  Paint 
Co.  V.  Price  (1887)  14  S.  C.  R.  664:isteevens  v.  London 
Steel  Works  Co.,  Delano's  Case  (1888)  15  0.  R.  75. 
EngiisJi  The  following  are  some  of  the  leading  cases  under 

decisions.      j^]-^q  Imperial  Companies  Act  of  1862  or  similar  legisla- 
tion : — 

The  original  subscribers  to  the  memorandum  of 
agreement  are  by  the  Act  deemed  to  have  taken  the 
shares  set  opposite  their  names:  Evans's  Case  (1867) 
L.  R.  2  Ch.  4:27',Migotti's  Case  (1867)  L.  R.  4  Eq.  238. 
In  the  case  of  such  subscribers  no  allotment  is  neces- 
sary: Re  London  and  Provincial  Co.  (1877)  5  Ch.  D, 
525,  and  they  are  bound  to  take  the  shares  from  the 
company  and  pay  for  them:  Macldey's  Case  (1875)  1 
Ch.  D.  247:  Alberta  Improvement  Co.  v.  Peverett 
(1914)  7  D.  L.  R.  314;  (1914-5)  7  W.  W.  R.  757. 

Repudiation  of  subscription  by  subscriber  to  memoran- 
dum. 

As  has  been  stated  above  upon  the  issue  of  the 
letters  patent  the  subscriber  becomes  a  shareholder 
and  no  further  act  by  the  company,  such  as  allotment,  is 
necessary:  In  re  London  Speaker  (1889)  16  A.  R.  508; 
Patterson  v.  Turner  (1902)  3  0.  L.  R.  373,  377;  Ber- 
geron v.  Jonquiere  (1913)  22  Que.  K.  B.  341;  In  re 
Haggart,  Peaker  S  Bunion's  Case  (1891-2)  19  A.  R. 
582. 
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The  sigTiiug  of  tlie  memorandum  of  agreement  Sect.  46. 
under  seal  is  an  irrevocable  act  and  the  doctrine  of 
Nelson  Coke  and  Gas  Company  v.  Pellatt  (1904)  4  0. 
L.  R.  481,  applies,  per  Boyd,  C,  in  Modern  Bedstead  v. 
Tobin  (1908)  12  0.  W.  R.  22.  It  has  been  held  that  an 
incorporator  is  not  entitled  to  repudiate  on  the  ground 
of  fraud:  Bergeron  v.  Jonquiere,  supra;  Buff  Pressed 
Brick  Co.  V.  Ford  (1915)  8  0.  W.  N.  63.  See  also  In  re 
Metal  Constituents,  Limited  (1902)  1  Ch.  707,  and  it  is 
submitted  the  same  rule  applies  to  one  who  is  not  a 
petitioner  but  who  has  signed  the  memorandum  of 
agreement.  In  Patterson  v.  Turner  (1902)  3  0.  L.  R. 
373,  it  was  not  proved  that  the  memorandum  of  agree- 
ment signed  by  the  defendant  was  the  one  accompany- 
ing the  petition,  otherwise  the  action  against  the  sub- 
scriber might  have  been  successful,  per  Britton,  J.,  at 
p.  377,  although  the  terms  of  the  prospectus  had  not 
been  complied  with.  It  was  stated  in  Modern  Bedstead 
V.  Tobin,  supra,  per  Boyd,  C,  at  p.  25,  that  the  sub- 
scriber can  not  repudiate  unless  he  can  show  such  a 
-  state  of  facts  as  would  justify  a  rescission  of  the  con- 
tract by  the  Court,  and  in  Bergeron  v.  Jonquiere  (1913) 
22  Que.  K.  B.  341,  it  is  suggested  at  p.  353  that  the 
shareholder  might  have  a  right  of  action  to  dissolve  the 
relation  between  himself  and  the  company. 

Contract  to  take  shares. 

'J'lio  heller  opijiion  appears  to  be  that  there  is  no 
difference  between  a  contract  to  take  shares  and  any 
other  contract;  a  formal  agreement  is  not  necessary. 
If  ill  substance  an  agreement  is  made  the  form  is  not 
material,  and  tlie  question  whetlier  a  person  has  agreed 
to  become  a  shareholder  will  linn  upon  the  facts  of 
each  particular  case.  See  Re  Bolt  and  Iron  Co., 
Hovcndcn's  Case  (1884)  10  P.  R.  434;  Halifax  Carette 
Co.  V.  Moir  (1895)  28  N.  S.  R.  45.  See  also  Halifax, 
dc,  Co.  V.  McManus  (1894)  27  N.  S.  R.  173;  In  re 
Moore  Bros.  Co.  (1899)  1  Ch.  627.  The  contract  need 
not  be  sanctioned  by  by-law:  Re  Bishop  Engraving  and 
Printing  Co.,  Ex  parte  Howard  (1887)  4  Man.  R.  429. 

D.c.A.— in 
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Sect.  46.  Tlio  usual  method  by  ^\•llicll  such  an  agreement  is 

constituted  is  an  application  for  shares  by  the  intend- 
ing shareholder  and  allotment  by  the  directors  of  the 
company  to  him  of  the  shares  applied  for. 

Application. 

An  application  to  be  binding-  must  be  made  to  the 
company,  and  no  contractual  relation  between  the  ap- 
plicant and  the  company  is  established  where,  e.g.,  the 
application  is  addressed  to  a  syndicate  holding  the 
shares  of  the  company:  Consumers'  Cordage  Co.,  Ltd. 
V.  21  Olson  (1912)  2  D.'  L.  R.  451.  But  where  the  appli- 
cation read  "We,  tlie  undersigned,  severally  subscribe 
for  and  agree  to  purchase  from  Edward  Slade  &  Co." 
the  shares  in  question ;  in  the  absence  of  evidence  that 
felade  had  agreed  to  take  up  the  issue  of  shares  himself 
and  sell  them  on  his  own  behalf,  it  was  held  that  the 
application  was  really  made  to  the  company  who  could 
enforce  it:  Forget  v.  Cement  Products  Co.  (1916)  28 
D.  L.  R.  717.  If  it  had  been  an  offer  to  buy  shares  from 
Slade  his  transferring  it  to  the  company  could  not 
enable  the  latter  to  sue,  ibid,  at  p.  722. 

The  application  may  be  made  either  in  person  or  by 
an  agent  duly  authorized,  and  where  made  through  an 
agent  the  ordinary  principles  of  the  law  of  agency 
apply :  Davidson  v.  Grange,  4  Gr.  377 ;  Chisholm's  Case 
(1885)  7  0.  R.  448.  See  also  Cote  v.  Stadacona  Insur- 
ance Co.  (1881)  6  S.  C.  R.  193;  Ramsgate  Hotel  Co.  v. 
Montefiore  (1886)  L.  R.  1  Ex!  109;  ^Penteloiv's  Case 
(1869)  L.  R.  4  Ch.  178;  Ingersoll  and  Thamesford 
Gravel  Road  Co.  v.  McCarthy  (1858)  16  U.  C.  R.  162; 
Ottawa  Dairy  Compamj  v.  Sorley  (1906)  34  S.  C.  R. 
508. 

A  company  employed  local  agents  to  obtain  sub- 
scriptions for  stock  on  terms  of  a  commission  on 
shares  subscribed.  At  the  solicitation  of  one  of  these 
agents  C,  intending  to  subscribe  for  five  paid  up 
shares,  paid  $500  and  signed  the  subscription  book,  the 
columns  for  the  amount  of  the  subscription  and  the 
number  of  shares  being  at  the  time  left  in  blank.  The 
columns  were  afterwards,  in  C. 's  presence  but  without 
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his  consent,  filled  in  by  the  agent  of  the  company  by    Sect.  46. 

inserting  the  words  fifty  shares.     Having  discovered 

his  position,  C.  endeavored,  but  ineffectually,  to  induce 
the  company  to  relieve  him  of  tlie  larger  liability.  The 
company  afterwards  declared  a  dividend  of  ten  per 
cent,  on  the  paid-up  capital  and  the  plaintiff  received  a 
cheque  for  $50.00  for  which  he  gave  a  receipt.  In  an 
action  for  calls  on  the  fifty  shares,  held,  reversing  the 
judgment  of  the  Court  below,  that  the  evidence  showed 
that  C.  never  entered  into  a  contract  to  take  fifty 
shares,  that  the  receipt  given  for  a  dividend  of  ten  per 
cent,  on  the  amount  actually  paid  was  not  an  admission 
of  his  liability  for  the  larger  amount,  and  that  he  there- 
fore was  not  estopped  from  showing  that  he  was  never 
in  fact  holder  of  the  fifty  shares:  Cote  v.  Stadacona 
Insurance  Co.  (1881)  6  S.^C.  E.  193. 

A  subscription  for  shares  by  a  person  in  his  own 
name  but  really  as  a  trustee,  is  valid:  Davidson  v. 
Grange  (1854)  4  Gr.  377. 

Tlie  application  for  shares  may  be  (a)  verbal;  (b) 
in  wi-iting;  (c)  in  writing  under  seal. 

(a)  Verbal  application. 

Owing  to  the  fad  tliat  s.  3  (d)  of  the  Act  defines  the 
term  "  sliareliolder  "  as  '*  every  subscriber  to  stock  in 
the  company  "  it  has  been  argued  that  every  applica- 
tion for  shares  must  be  in  writing  subscribed  by  the 
applicant.  See  the  definition  of  subscriber  by  Osier, 
J.A.,  in  Re  Loudon  Speaker  Printinrj  Co.  (1889)  16 
A.  R.  508,  at  p.  510,  as  "  a  person  who  has  put  down  his 
name  to  a  contract,  by  which  he  ])inds  himself  to  con- 
tribute to  the  extent  of  the  number  of  shares  for  wliicli 
he  puts  down  his  name."  See  also  on  the  point  tlie 
argument  for  tlic  apjx'llants  in  Jh'  Queen  City  Refiniu(i 
Co.  (1885)  10  0.  R.  264.  However,  it  has  been  held  tliat 
a  person  may  ])ecome  a  sliarelioldei-  witliout  signing 
any  written  agreement  to  take  sliares:  Caston's  Case 
(1885)  12  A.  R.  486;  Union  Fire  Insurance  Co.  v. 
Orinra  (188.'])  4  O.  R.  .^50;  in  National  v.  Eqleson 
(1881)  29  Gr.  406  a  liolder  of  stock  was  held  estopped 
from  setting  up  that  he  had  not  subscribed. 
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(b)  Application  in  writing-. 

Sect.  46.  It  1-"^  important  that  the  subscrii)ti()n  shoukl  autho- 

v\'/.e  the  allotment  of  a  smaller  number  of  shares  than 
the  number  applied  for,  for  otherwise  the  allotment  of 
a  lesser  number  will  entitle  th(^  applicant  to  repudiate  : 
Ex  parte  Roberts  (1852)  1  Drew  204 ;  lie  Barber  (1852) 
15  Jur.  51.  As  to  what  amounts  to  an  application  for 
shares  see  Re  Dominion  Milling  Co.,  Dennis's  Case 
(1915)  8  0.  W.  N.  496. 

Where  preference  shares  are  subscribed  for  on 
terms  tliat  the  subscriber  shall  receive  in  addition  a 
certain  number  of  common  shares,  the  company  before 
taking  action  for  the  enforcement  of  the  subscription 
need  not  do  more  than  declare  itself  ready  to  deliver 
the  common  shares  on  payment;  it  is  not  necessary 
that  the  company  should  actually  offer  the  bonus  shares 
to  the  subscriber  and  deposit  them  in  Court:  Forget  v. 
Cement  Products  Co.  (1915)  24  Que.  K.  B.  445,  affirmed 
in  Privy  Council  (1916)  28  D.  L.  E.  717. 

(c)  Application  under  seal. 

The  doctrine  of  Nelson  Coke  and  Gas  Co-,  v.  Pellatt 
(1904)  4  0.  L.  R.  481,  in  which  it  was  held  that  an  ap- 
plication un,der  seal  can  not  be  withdrawn,  makes  the 
distinction  between  ordinary  applications  in  writing 
and  those  under  seal  important.  The.  matter  is  dis- 
cussed below  under  "withdrawal  of  application."  It 
is  accordingly  important  to  consider  what  consti- 
tutes an  application  under  seal  and  the  better  opinion 
would  appear  to  be  that  the  instrument  must  have  been 
intended  by  the  parties  to  be  under  seal  and  actually 
have  a  seal  affixed,  and  the  mere  printing  of  a  form  of 
seal  on  the  paper  opposite  the  signature  without  refer- 
ence to  the  seal  is  insufficient :  Farmers  Bank  v.  Sun- 
strum  (1909)  14  0.  W.  R.  2m ;  Connor  Ruddy  Co.  v. 
Robinson  Whyte  Co.  (1909)  19  0.  L.  R.  133. 

As  to  what  will  and  what  will  not  constitute  a  docu- 
ment under  seal  see  Regina  v.  St.  Paul  Garden,  14.  L. 
J.  M.  C,  109.  In  Re  Sandlands,  L.  R.  6  C.  P.  .411; 
Marchant  v.  Morton  C1901)  2  K.  B.  832;  Nagle  v.  Kilts, 
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Tay.  R.  269;  Clement  v.  Donaldson  (1853)  9  U.  C.  B.    Sect.  46. 
299;  Whittie)-  v.  MacLennan  (1856)  13  U.  C.  R.  638; 
Hamilton  v.  Dennis  (1866)  12  Gr.  325;  Bell  v.  Black 
(1882)  1  0.  R.  125;  Thompson  v.  Skill  (1908)  12  0.  ^\. 
R.  1033,  and  (1909)  13  0.  AV.  R.  887. 

Allotment. 

The  general  principle  to  be  applied  is  that  there 
must  be,  first,  a  subscription  or  proposal  by  the  sub- 
scriber; secondly,  an  allotment  or  acceptance  by  the 
company,  and  thirdly,  notice  of  such  allotment  to  the 
subscriber. 

An  unaccepted  subscription  cannot  be  enforced: 
Duclos  V.  Bilodeau  (1914)  47  Que.  S.  C.  205;  and  every 
subscription  for  shares  must  be  accepted,  if  at  all,  as 
it  is  given:  Halifax  Carette  Go.  v.  Moir  (1895-6)  28  N. 
S.  R.  45.  See  also  on  acceptance  of  application :  Re 
Port  Arthur  Wagon  Co.,  Price's  Case  {l91o-6)  9  0.  "W. 
N.  358;  Re  Federal  Mortgage  Corporation  and  Kipp 
(1916-7)  24  B.  C.  R.  12;  Re  Bishop  Construction  Co., 
Ltd.  (1914)  15D.  L.  R.  911. 

The  meaning  of  the  term  "  allotment  "  is  discussed  .Meaning 
in  XicoVs  Case  (1884)  29  Ch.  D.  421,  where  Chitty,  J.,  ^Vnrment. 
at  p.  426,  said:  ''  There  is  no  difference  as  has  often 
been  pointed  out  between  a  contract  to  take  shares  and 
any  other  contract.  What  is  termed  'allotment'  is 
generally  neither  more  nor  less  than  the  acceptance  by 
the  company  of  the  offer  to  take  shares.  To  take  the 
common  case,  the  offer  is  to  take  a  certain  number  of 
shares,  or  such  a  less  number  of  shares  as  may  be 
allotted.  That  offer  is  accepted  by  the  allotment  either 
of  the  total  number  mentioned  in  the  offer  or  a  less 
number  to  l)e  taken  by  tlie  person  wlio  made  the  offer. 
This  constitutes  a  binding  contract  to  take  that  num- 
ber according  to  the  offer  and  acceptance.  To  my 
mind  there  is  no  magic  whatever  in  the  term  'allot- 
ment' as  used  in  these  circumstances.  It  is  said  that 
the  allotment  is  an  appropriation  of  a  specific  number 
of  shares.  Tt  is  an  appropriation,  not  of  specific  shares, 
but  of  a  certain  number  of  shares.    It  does  not,  how- 
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Sect.  46.  over,  make  the  person  who  has  thus  agrood  to  take  the 
shares  a  iiuMiiber  from  that  moment;  all  it  does  is 
sim])ly  this — it  constitutes  a  binding'  contract  under 
which  the  company  is  bound  to  make  a  conipk>te  allot- 
ment of  the  specified  number  of  shares  and  under 
.  which  the  i)erson  who  has  made  tlie  offer,  and  is  now 
bound  by  the  acceptance,  is  bound  to  take  that  parti- 
cular number  of  shares.  In  most  cases  the  act  of 
placing  the  person  who  has  agreed  to  become  a  mem- 
ber on  the  register  is  a  mere  matter  of  form,  and  m.ay 
be  described  as  a  mere  ministerial  act ;  but  it  appears 
to  me  that  in  point  of  law  all  that  is  done  by  the  process 
I  have  just  indicated  and  all  that  was  done  in  this  case, 
was  to  make  a  complete  and  binding  contract. ' ' 
Allotment '  Allotment  is  a  necessary  element  in  the  contract  to 

necessary.  ^^|^^  sharcs :  Be  Zoolofjical  Society  of  Ontario.  Cox's 
Case  (1889)  16  A.  R.  543;  Be  Bolt  S  Iron  Co.,  Hoven- 
den's  Case  (1884)  10  P.  R.  434;  see  also  Be  Dominion 
Milling  Co.,  Bonus's  Case  (1915)  8  0.  W.  N.  49(5;  Be 
Canadian  Tin  Plate  Co.,  Morton's  Case  (190G)  12  0.  L. 
R.  594;  Bohertsonville  v.  Bilodeau,  46  Que.  S.C.  5.  The 
contrary  view  w^as  maintained  in  Boscony  v.  Desmarais 
(1886)  2  M.  L.  R.  S.  C.  381,  and  Boyers  v.  Hersey 
(1864)  15  L.  C.  R.  141,  but  these  cases  are  not  likely  to 
be  followed  elsewhere  than  in  the  Province  of  Quebec. 
The  above  rule  is  subject  to  the  qualification  that 
conduct  may  take  the  place  of  formal  subscription  and 
allotment :  In  re  Gramm  Motor  Truck,  Sc,  Co.  (1915-6) 
35  0.  L.  R.  224,  231,  as,  e.y.,  where  a  person  allows  his 
name  to  remain  on  the  register  and  acts  as  the  owner 
of  shares.  See  also  Morrisburgh  and  Ottaiva  v. 
O'Connor  (1915)  34  0.  L.  R.  161;  Be  British  Cattle 
Supply  Co.,  McIIugh's  Case  (1919)  16  0.  W.  N.  62,  206. 
And  in  Alberta  Boiling  Mills  v.  Christie  (1919)  58 
S.  C.  R.  208,  Anglin,  J.,  at  pp.  217,  218,  said:  "Allot, 
ment  is  no  doubt  essential  in  the  ordinary  case.  But 
the  entry  of  it  in  the  directors'  minutes  is  merely  evi- 
dentiary. The  absence  of  such  entry  and  of  a  formal 
notice  of  allotment  are  not  conclusive  against  member- 
ship.    The  evidence  which  they  would  afford  may  be 
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supplied,  as  I  think  it  was  in  this  case,  by  the  issue  and  Sect.  46. 
delivery  of  share  certificates  and  the  sending  of  the 
notices  of  meetings  followed  by  the  giving  of  proxies." 
As  to  the  necessity  for  allotment  to  make  a  share-  • 
holder  in  a  company  re  incorporated  as  a  Dominion 
company  by  special  Act  a  shareholder  in  the  new  com- 
pany even  when  he  has  received  dividends  from  the  new 
company,  see  Re  Dominion  Trust  Co.  and  Allen  (1917) 
37  D.  L.  R.  251. 

Mode  of  allotment. 

In  cases  concerning  allotment  arising  under  the 
Act,  due  regard  must  be  had  to  section  46,  which  states 
that  in  default  of  other  provision  in  the  letters  patent 
stock  is  to  be  allotted  ''at  such  times  and  in  such 
manner  as  the  directors  by  hy-law  shall  prescribe." 
Accordingly,  cases  decided  under  Acts  which  state 
that  shares  shall  be  allotted  when  and  as  the  directors 
by  by-law  or  othenvise  ordain  should  be  applied 
with  caution.  See  HilVs  Case  (1905)  10  0.  L.  R. 
501,  and  Robert  v.  Eastern  Toivnships  Bank  (1908) 
Que.  17  K.  B.  157,  at  p.  159.  In  the  former  case  a 
subscriber  was  debited  in  the  company's  stock  ledger 
with  the  shares  applied  for,  was  placed  on  the  list  of 
shareliolders  and  having  been  drawn  on  for  the  first 
payment  of  ten  per  cent,  paid  the  draft.  It  was  held 
that  these  facts  constituted  a  mode  of  allotment 
"ordained"  by  the  directors  witliin  tlie  meaning  of  the 
existing  Ontario  Companies  Act  (1897)  R.  S.  O.  c.  191, 
s.  26. 

Under  the  Dominion  Act  the  proper  method  of 
procedure  is  to  pass  a  general  l)y-law  providing  that 
shares  may  be  allotted  by  resolution  of  the  directors; 
or  to  make  each  allotment  by  by-law.  But  in  Re  Port 
Artlmr  War/on  Co.,  Price's  Case  (1915)  8  0.  W.  N.  480, 
(1915-6)  9  0.  W.  N.  358,  the  allotment  was  by  resolu- 
tion and  the  contributory  was  held  to  be  bound.  See 
also  Port  Arthur  Waqon  Co.,  Smyth's  Case  (1915-6) 
9  0.  W.  N.  383,  384,  affirmed  (1917)  120.  W.  N.  59,  but 
reversed  on  other  grounds  (1919)  57  S.  C.  R.  388. 
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Sect.  46. 

Proof  of 
allotim-iit. 


Formal 
requisites. 


A  spocific  nllotmont  is  provi'd  by  prodnction  of  the 
luinute  book  ol'  the  board  of  directors  containing  the 
minutes  of  the  meeting  at  which  the  allotment  was 
.made  and  by  proving  the  posting  of  the  letter  contain- 
ing the  notice  of  allotment:  North-West  Battery  v. 
Ear  graves  (1913)  23  Man.  L.  R.  923;  15  D.  L.  R.  193. 
For  the  latter  purpose  it  is  usual  and  desirable  that  the 
company's  mailing  clerk  should  make  a  declaration  of 
posting  in  the  usual  form. 

Allotment  can  also  be  shown  by  inference  and  im- 
plication as  well  as  by  express  words,  e.g.,  subsequent 
payments  made  by  the  subscriber  and  accepted  by  the 
company, it  has  been  held, will  support  an  inference  that 
an  application  has  been  accepted  and  shares  allotted: 
Pierson  v.  Crystal  Ice  Co.  (1917)  2  W.  W.  R.  1175, 1253, 
affirming  (1916)  29  D.  L.  R.  569. 

So  also  the  issue  and  delivery  of  share  certificates 
and  the  sending  of  notices  of  meetings  followed  by  the 
giving  of  proxies  may  supply  the  evidence,  which  entry 
of  allotment  in  the  minute  book  and  the  giving  of  for- 
mal notice  would  afford:  Alberta  Rolling  Mills  v. 
Christie  (1919)  58  S.  C.  R.  208,  217,  218. 

The  by-law  passed  by  the  directors  may,  of  course, 
prescribe  some  manner  of  allotment  which  puts  the  dis- 
posal of  stock  out  of  the  power  of  the  directors,  e.g., 
the  by-law  may  provide  that  the  shareholders  shall 
allot  the  stock,  and  if  such  by-law  has  been  confirmed 
by  the  shareholders  the  directors  thereafter  have  no 
power  to  pass  a  by-law  directing  its  repeal  and  pro- 
viding for  allotment  of  shares  by  themselves.  See 
Stephenson  v.  Vokes  (1896)  27  0.  R.  691. 

As  regards  formal  re(iuisites,  if  the  subscriber  ex- 
pressly waives  statutory  formalities  in  connection  with 
allotment  he  may  be  bound  by  an  irregular  and  in- 
formal allotment:  Fort  William  Commercial  Chambers 
V.  Braden  (1913)  6  0.  W.  N.  24;  (1914-5)  7  0.  W.  N. 
679;  and  see  Smart  v.  Bowmanville  Machine,  &g.,  Co., 
25  U.  C.  503,  at  p.  510.  Likewise  a  shareholder  may  be 
estopped  by  his  conduct  from  setting  up  the  irregu- 
larity of  an  allotment:  Union  Bank  v.  Gourlay  (1916) 
31  D.  L.  R.  565 ;  (1917)  37  D.  L.  R.  599. 
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It  is  not  necessary  to  identify  with  denoting  num-    Sect.  46. 
bers  the  particular  shares  allotted^  althongh  it  is  sound 
practice  to  do  so:  National  v.  Egleson  (1881)  29  Gr. 
406.     Under  Acts  based  on  the  Imperial  Act,  e.g.,  the 
Alberta  Act  s.  20,  such  numbering  is  compulsory. 

A  resolution  allotting  "all  shares  of  stock  sub- 
scribed for  and  transferred  to  date"  is  too  vague :  Mc- 
Ciirdy  V.  Oak  Tire,  Sc,  Co.  (1919)  44  0.  L.  R.  571,  574. 

The  duty  of  allotting  shares  is  a  matter  for  the 
board,  and  if  the  board  of  directors  is  incomplete,  or 
if  a  board  greater  in  number  than  that  authorized  by 
the  charter  attempts  to  act  an  allotment  by  them  is  in- 
effectual: Re  Nutter  Breivery  Co.  (1909)  1  0.  W.  N. 
400;  Ttuin  City  Oil  v.  Christie  (1909)  18  0.  L.  R.  324; 
Re  Carpenter,  Ltd.,  Hamilton's  Case  (1915-16)  35  0. 
L.  R.  626.  As  to  allotment  by  a  de  facto  board  see 
Traders  Trusts  v.  Goodman  (1917)  37  D.  L.  R.  31. 
Nor  can  the  joower  be  delegated  by  the  board  to  one  of 
their  number  or  to  an  officer  of  the  company:  Re  Bolt 
and  Iron  Co.  (1884)  10  P.  R.  434;  Pakenham  Pork 
Packing  Co.,  Galloway's  Case  (1906)  12  0.  L.  R.  100; 
Tivin  City  Oil  v.  Christie  (1909)  18  0.  L.  R.  324;  Hlg- 
ginhotham's  Case  (1906)  12  0.  L.  R.  112;  see  also 
Fischer  v.  Bnrland  Carriage  Co.  (1906)  8  0.  W.  R.  579, 
where  under  the  special  circumstances  of  the  case  the 
subscriber  was  held  to  be  bound.  The  Act  contains  no 
provisions  as  to  the  appointment  of  an  executive  com- 
mittee of  the  directors  and  the  power  accordingly  is 
one  whicli  must  be  exercised  by  the  directors  as  a  l)oard. 

If  there  has  been  no  allotment  in  fact  the  sending 
out  of  notices  of  calls  will  not  operate  to  bind  the  sub- 
scriber: Re  Canadian  Tin  Plate,  Morton's  Case  (1906) 
12  0.  L.  R.  594. 

An  Mlh)tment  may  be  ineffective  because  ultra  vires  inoffective 
of  the  directors.    The  following  are  examples : — Where  ''"otment. 
directors  on  nn  increase  of  ca])ital  nlh)tted  shares  to 
tlu'ms(!lves  at  par  so  as  to  alter  tlie  control  of  tlie  com-  unj-avUea 
\)im\  tlic  allotment  was  declared  invalid:  Martin  v. 
Gibson  (1908)  15  O.  L.  R.  623.     Tlio  same  result  fol- 
lowed where  directors  made  a  one-sided  allotment  of  the 


2;u 


DOMINION    COMPANIES   ACT. 


Sect.  46.  halaueo  of  tlir  niithorizod  share  capital  with  a  view  to 
the  control  of  the  voting  power:  Bonisteel  v.  Collis 
Leather  Co.  (1919)  45  O.  L.  R.  195;  Pi^rc^  v.  S.  Mills  S 
Co.  Lini.  (1919)  88  L.  J.  Oli.  509.  See  also  Sivaijze  v. 
Grohh  (1915)  8  0.  W.  N.  310. 

AVhile  it  cannot  be  said  that  in  all  cases  the  directors 
are  bonnd  to  offer  to  existing  shareholders  pro  rata 
any  treasury  shares  proposed  to  be  issued  it  is  the 
proper  and  safe  course  where  the  shares  are  worth 
more  than  par. 

An  allotment  which  is  part  of  a  colorable  transac- 
tion to  enable  a  company  to  issue  shares  at  a  dis- 
count is  ultra  vires:  Lindsay  v.  Imperial  Steel  and 
Wire  Co.  (1910)  21  0.  L.  R.  375.  If  the  statutory  condi- 
tions precedent  to  the  valid  creation  of  the  stock,  e.g., 
preference  shares,  have  not  been  complied  with,  then, 
there  being  no  shares  of  the  kind  specified  to  allot,  an 
allotment  will  be  a  nullity :  Manes  Tailoring  Co.  v.  Will- 
son  (1907)  14  O.L.R.  89,  and  see  Pakenham  Pork  Pack- 
ing Co.,  Galloivag's  Case  (1906)  12  0.  L.  R.  100.  There 
is  no  authority  in  the  Act  to  enable  a  company  to  issue 
half  shares,  and  in  a  case  decided  under  the  Ontario 
Act  it  was  held  that  the  holder  of  a  half  share  was  not 
liable  thereon  in  a  winding-up:  McGill  Chair  Co., 
Munro's  Case  (1912)  26  0.  L.  R.  254. 

siiares  It  is  illegal  to  issue   shares   at  a  discount;   and 

discount.  although  an  agreement  to  allot  shares  at  a  discount 
accepted  by  the  subscriber  does  not  create  an  enforce- 
able contract  before  the  shares  are  issued,  after  the 
shares  have  been  issued  to  the  shareholder  he  may  be 
guilty  of  such  acts  of  acquiescence  as  to  disentitle  him- 
self to  be  relieved  in  a  winding-up :  Re  McGill  Chair 
Co.,  Mtmro's  Case  (1912)  26  0.  L.  R.  254.  In  this  case 
the  acts  of  the  subscriber,  which  it  was  held  showed 
that  he  had  acted  as  a  shareholder,  were  giving  a  proxy 
in  which  he  was  described  as  holder  of  the  shares  in 
respect  of  which  he  was  sought  to  be  made  liable,  at- 
tending two  meetings  of  shareholders  and  voting  at  a 
shareholders'  meeting  at  which  it  was  resolved  that  all 
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bonus  stock  (which  inchided  his  shares)  should  be  ''re-  Sect.  46. 
called  into  the  company. ' '  See  also  In  re  James  Pilkin 
£  Co.  (1916)  85  L.  J.  Ch.  318;  Bank  of  Ottaiva  v.  Jones 
(1919)  46  D.  L.  R.  407,  and  cases  cited;  and,  on  sub- 
scription at  a  price  below  par:  Burden  v.  Stanford 
(1915)  21  D.  L.  E.  209;  48  N.  S.  R.  532. 

On  the  other  hand  a  company  is  not  bound  to  issue  At  less  than 
its  shares  at  a  price  above  par  because  they  are  quoted  ^^{^^^ 
at  a  premium:  Harris  v.  Sumner  (1908)  5  E.  L.  R. 
161 ;  mider  v.  Dexter  (1902)  A.  C.  474,  at  p.  480;  and  it 
is  not  illegal  for  the  company  to  give  to  a  subscriber  in 
consideration  of  his  taking  shares  an  option  to  take  up 
at  a  future  date  further  shares  at  par:  Hilder  v. 
Dexter,  supra. 

A  company  can  not  in  answer  to  an  application  for  Transfer 
shares,  instead  of  allotting  treasury  stock  to  the  sub-  sharer*^ 
scriber,  cause  to  have  transferred  to  him  shares  already 
issued  to  another  person:  Fitzherhert  v.  Dominion  Bed 
Mfg.  Co.  (1915)  23  D.  L.  R.  125,  126;  and  see  Interna- 
tional Casualty  Co.  v.  Thompson  (1913)  48  S.  C.  R. 
167;  11  D.  L.  R.  634.  And  where  the  applicants  repu- 
diate such  shares  promptly  on  learning  that  they  have 
not  been  allotted  the  shares  applied  for,  they  will  not 
be  liable  as  contributories :  Western  Union  Fire  Insur- 
ance Co.  V.  Alexander  Log  gin  and  Holmes  (1918)  39 
D.  L.  R.  632. 

If,  however,  it  is  shown  that  the  company  had 
shares  available  for  allotment,  a  tender  to  the  sub- 
scriber of  shares  which  had  been  issued  to  the  presi- 
dent of  the  company  and  purported  to  have  been 
surrendered  will  not  of  itself  invalidate  the  allotment: 
(iraliam  Island  Collieries  v.  McLeod  (1914)  16  D.  L.  R. 
281. 

Tf  a  company  does  not  issue  a  prospectus  on  or  with  statement 
reference  to  its  formation  sliares  may  not  be  ;»lb)tt(Ml  J".^[^pg°j^g 
until  a  statement  in  lieu  of  a  prospectus -has  been  filed 
in  compliance  with  s.  4'Mj  (1).     Tliere  is  no  require- 
ment in  tlie  Dominion  Act  corresponding  to  s.  112  of 
the  Ontario  Act  forbidding  the  allotment  of  any  shai-es 
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Sect.  46.  offered  to  the  public  for  subscription  unless  the  amount 
ra.vinont  of  pj^vjiblo  ou  application  has  been  paid.  Where  such  a 
iieposit.  provision  exists  the  directors  when  proceeding  to  allot- 
ment should  examine  the  company's  pass  book  to  see 
whether  the  cheques  for  payment  of  the  deposit  have 
been  honored:  Breivery  Assets  Co.,  Trueman's  Case 
(189-1)  3  Ch.  272. 

Allotment  Any  shareholder  is  entitled  to  bring  an  action  for 

pfomfslor  ■  cancellation  of  shares  in  respect  of  which  a  certificate 
note.  ■  for  fully  paid  shares  has  been  issued  against  a  promis- 
sory note,  but  the  cause  of  action  is  at  an  end  when  the 
note  is  paid:  0' Sullivan  v.  Donovan  (1906)  8  0.  W.  R. 
320,  reversing  (1906)  7  0.  W.  R.  78.  However,  in  oth(>r 
cases  it  has  been  held  or  assumed  that  shares  might  be 
allotted  on  receipt  of  a  promissory  note:  Anglo-Am- 
erican Lumher  Co.  v.  McLellan  (1908)  13  B.  C.  R.  318, 
(1908)  14  B.  C.  R.  93;  Standard  Bank  v.  Stephens 
(1908)  16  0.  L.  R.  115,  where  the  cases  are  collected  at 
p.  121;  Canada  Furniture  Co.  v.  Banning  (1918)  39  D. 
L.  R.  313;  Adair  v.  British  Crown  Co.  (1915)  24  D.  L. 
R.  905.  Where  a  subscriber  has  given  a  promissory 
note  and  has  received  and  kept  the  share  certificate  he 
can  not  evade  liability  on  the  note  on  the  ground  that 
it  was  obtained  on  a  representation  which  was  not  ful- 
filled. His  remedy  in  such  case  is  an  action  or  counter- 
claim for  damages  for  breach  of  warranty:  Graver 
Tank  Works  v.  Morris  (1916)  28  D.  L.  R.  696.  (Man. 
C.  A.). 

Allotment  Allotment   may  under   certain   circumstances   be 

wfSh"^^^  unnecessary  and  a  valid  contract  for  the  issue  of 
shares  may  be  entered  into  by  a  proposal  on  the  part 
of  the  company  to  issue  shares  or  sell  treasury  stock 
through  a  duly  authorized  agent,  and  acceptance  of 
this  proposal  by  the  purchaser  of  the  shares :  see  Metro- 
politan Fire  Insurance  Co.,  Wallace's  Case  (1900)  2 
Ch.  671,  where  Cozens  Hardy,  J.,  considers  the  distinc- 
tion between  an  application  for  shares  and  the  accept- 
ance of  a  prior  offer  from  the  company.  Section  46, 
however,  would  seem  to  preclude  the  possibility  of 
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such  action  and  to  require  that  every  share  to  be  Sect.  40. 
validly  issued  must  be  allotted  by  the  board  of  direc- 
tors.  But  it  has  been  held  under  the  Ontario  Com- 
panies Act  that  under  certain  circumstances  formal 
allotment  may  be  unnecessary:  Re  Gramm  Motor 
Truck  (1915)  35  0.  L.  R.  224,  and  see  Bouletv.  Houdon 
(1917)  51  Que.  S.  C.  29,  Re  Winding-iip  Aet  and  Cana- 
dian Tractor,  dc,  Co.  (1914-5)  7  W.  W.  R.  562 ;  Rineau 
V.  St.  Laurent  (1916)  25  Que.  K.  B.  210. 

In  Acadia  Loan  Corporation  v.  WenPivorth  (1884- 
1907)  40  N.  S.  R.  525  where  an  application  was  made 
from  the  agent  of  the  company  to  the  defendant  to  take 
shares  and  the  defendant  agreed  mth  the  company 
to  take  a  definite  number  of  shares  and  pay  calls 
thereon,  it  was  held  tliat  the  transaction  was  complete 
and  the  defendant  became  a  shareholder,  although  no 
shares  were  formally  allotted  to  him  and  he  received 
no  notice  of  allotment.  The  company  in  question  was 
incorporated  by  private  Act  of  the  Dominion  Parlia- 
ment (1900)  c.  86. 

The  above  case  followed  European  and  Nortli 
American  Ry.  Co.  v.  McLeod  (1875-76)  16  N.  B.  R.  3. 
There  the  authorized  agent  of  the  company  applied 
to  an  individual  and  requested  him  to  take  shares  in 
the  company,  and  he  assented  and  signed  a  stock  list 
for  a  definite  number  of  shares.  It  was  held  that  the 
offer  coming  i'rom  the  company  and  being  accepted  by 
the  defendant,  a  complete  contract  was  formed  and 
nothin|[5  more  was  needed  to  complete  the  transaction. 
In  Aufilo- American  Lumber  Co.  v.  McLellan  (1908) 
13  B.  C.  R.  318;  (1908)  14  B.  C.  R.  93,  the  defendant 
purchased  a  definite  number  of  shai'es  in  the  company 
and  gave  his  note  therefor,  signing  at  the  same  time  an 
application  for  the  shares.  The  presideiit  of  the  com- 
])any  placed  the  shares  and  note  in  a  bank,  the  shares 
to  be  delivered  up  on  payment  of  the  note.  There  was 
no  formal  allotment  beyond  a  resolution  empowering 
the  president  to  dispose  of  the  shares.  Clement  and 
Irving,  J. J.,  ill  liojilinu-  lliat  tlic  defendant  became 
owner  of  the  shares  on  the  signatni-e  of  llie  application 
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Sect.  46.  and  the  dolivory  of  tli(^  note,  apix'arod  to  treat  the 
"  transaction  as  a  present  purchase  ol'  the  stock. 

The  Court  of  Appeal  in  the  province  of  Manitoba 
held  that  an  agreement  to  take  shares  although  accom- 
panied by  a  promissory  note  in  part  payment  is  nothing- 
more  than  an  application  and  is  not  binding  without 
acceptance  by  the  company  and  notification  thereof  to 
the  applicant:  Kruger  v.  Hanvood  (1907)  16  Man.  L. 
R.  433.  in  that  case  Mathers,  J.,  whoso  judgment  was 
affirmed  on  appeal,  said  at  p.  434,  "  although  the 
stock  book  signed  by  him  (the  subscriber)  has  a  head- 
ing in  the  form  of  an  agreement  to  take  stock  sub- 
scribed for,  I  think  it  amounts  to  nothing  more  than 
an  application  for  stock,  which  the  company  had  a 
right  to  accept  or  reject,  and  that  it  did  not  become  an 
agreement  until  accepted  by  the  company,  and  notice 
to  the  defendant  of  such  acceptance." 

Where  there  has  been  no  formal  acceptance  of 
the  application  and  no  allotment  the  parties  are  bound 
only  by  completed  acts,  e.g.  payment  of  sliares  and 
receipt  of  certificates :  Be  Dominion  Milling  Co.,  Den- 
nis's Case  (1915)  8  0.  W.  N.  496.  See  also  Re 
Nagrella  Co.,  Ltd.  (1915)  8  0.  W.  N.  452,  where  there 
were  great  irregularities,  and  Liquidator  of  the  Mon- 
arch Oil  Co.  V.  Chapin  (1917)  37  D.  L.  R.  772. 

In  Western  Canada  Fire  Ins.  Co.  (Craig's  Case) 
(1914)  19  D.  L.  R.  170,  it  was  held  that  the  receipt  of 
share  certificates  following  allotment  and  their  reten- 
tion witliout  repudiating  their  ownership  may  estab- 
lish a  priyyia  facie  case  of  liability  as  a  contributory; 
and,  of  course,  if  a  person  does  acts  which  amount 
to  an  admission  that  he  is  a  shareholder,  that  is  suffi- 
cient to  make  him  liable  as  such,  though  there  may  be 
no  evidence  of  application  or  allotment,  e.g.,  where  he 
transfers  some  of  the  shares  in  question  and  acts  as 
a  director:  Re  Wiarton  Beet  Root  Sugar  Co.,  Alexan- 
der McNeill's  Case  (1905)  10  O.  L.  R.  219.  See  also  Be 
Port  Arthur  Wagon  Co.,  Smyth's  Case  (1919)  57  S.  C. 
R.  388. 
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Notice  of  allotment  and  withdrawal  of  application. 

An  offer  to  take  shares,  like  any  other  offer,  is  not    Sect.  46. 
binding  until  it  is  accepted  and  acceptance  takes  place  Necessity 
by  allotment  pursuant  to  the  application.     It  is  fur-  for  notice, 
thermore  necessary  that  there  should  be  a  communica- 
tion of  the  allotment  to  the  applicant  to  complete  the 
contract:  Re  Canadian  Mail  Orders  Limited   (1910) 
2  0.  W.  N.  882.     The  necessity  of  communicating  the 
allotment  to  the  applicant  is  laid  doMoi  in  PellaWs 
Case  (1867)  L.  R.  2  Ch.  527,  where  Lord  Cairns  says : — 
"I  think  that  where  an  individual  applies  for  shares 
in  a  company,  there  being  no  obligation  to  let  him  have 
any,  there  must  be  a  response  by  the  company,  other- 
wise there  is  no  contract. ' ' 

Notice  of  allotment  within  a  reasonable  time  is 
necessary  to  bind  the  shareholder.  The  decision  turned 
largely  on  the  words  of  the  application:  Nasmith  v. 
Manning  (1880)  5  S.  C.  R.  417. 

In  Vilandre  v.  Allie  (1915)  22  D.  L.  R.  577,  it  was 
held  that  an  application  could  not  be  accepted  by  the 
company  two  years  after  it  was  made  so  as  to  bind 
the  applicant,  where  the  latter  had  paid  nothing  on 
his  subscription  and  the  company  in  the  meantime  had 
become  insolvent. 

Although  allotment  has  not  been  communicated  to 

the  subscriber,  he  may  be  liable  to  a  third  party  who  is  a 

holder  in  due  course  of  a  note  given  by  the  subscriber 

to  the  company  in  pajmaent  for  the  shares:  Standard 

Bank  v.  Stephens  (1908)  16  0.  L.  R.  115. 

\^'-"'  ■ 

Notice  of  allotment  may  be  given  orally  or  m  writ-  n,,vvRivon. 

ing  or  by  conduct:  Northivest  Battery  v.   Ilarf/rave 

(1913)  15  D.  L.  R.  193,  205;  Gunn's  Case  (1867-8)  3 

Ch.  App.  40,  45;  and  it  has  been  held  that  taking  the 

subscriber's  money  on  account  of  his  shares  is  conduct 

from  which  acceptance  must  be  inferred:  Northwest 

Battery  v.  Ifaryravc,  supra;  Be  Windiny-Up  Act  and 

Canadian  Tractor,  dc,  Co.,  SvaiyJicr's  Case  (1914-5) 

7  W.  W.  R.  562. 

P'ormnl  iiotioe  of  allotment  is  not  necessary  to  make 

the  subsciibcr  linbjc  if  it  appears  that   lie  kncxy  that 
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Sect.  46.  llie  com[)aiiy  accepted  his  application:  Be  Publishers' 
Sijndicalc,  Hart's  Case  (19U2)  1  O.  AV.  R.  508;  In  re 
Universal  Banking  Corporation,  (Utun's  Case  (1867-8) 
3  Ch.  App.  40;  Traders  Trust  Co.  v.  Goodman  (1917)  37 
D.  L.  R.  31 ;  Be  Winding-Up  Act  and  Canadian  Tractor, 
d'c,  Co.  (1914-5)  7  W.  W.  R.  562.  Be  Monarch  Bank, 
Murphg's  Case  (1918-9)  45  0.  L.  R.  412,  affirmed 
by  Supreme  Court  of  Canada,  sub  nom.  Murphy 
V.  Clarkson  (1920)  17  O.  W.  N.  295.  And  where  a  sub- 
scriber received  requests  for  payment  of  his  shares 
although  no  notice  of  allotment  had  been  given  he  was 
held  liable,  the  evidence  being  held  sufficient  to  prove 
that  he  had  knowledge  of  the  acceptance  of  his  offer 
to  buy  shares :  Denison  v.  Lesslie  (1878-9)  3  A.  R.  536 ; 
see  especially  the  remarks  of  Moss,  C.  J.  0.,  at  p.  547. 
See  also  Forget  v.  Cement  Products  Co.  (1915)  24 
Que.  K.  B.  445;  (1916)  28  D.  L.  R.  717 ;  Be  Wiuding-Up 
Act  and  Canadian  Tractor,  dc,  Co.  W.  B.  Hooker's 
Case  (1914-5)  7  W.  W.  R.  562.  Notice  of  a  share- 
holders' meeting  may  be  sufficient  notice  of  allotment: 
Traders  Trust  v.  Goodman  (1917)  37  D.  L.  R.  31,  33, 
43;  Alberta  Boiling  Mills  v.  Christie  (1919)  58  S.  C.  R. 
208,  214.  On  the  other  hand  it  has  been  doubted 
whether  notice  of  call  is  equivalent  to  notice  of  allot- 
ment: Nasmith  v.  Manning  (1882)  5  S.  C.  R.  417; 
Canadian  Tin  Plate  Co.,  Morton's  Case  (1906)  12 
0.  L.  R.  594,  600.  The  entering  of  the  subscriber's 
name  on  the  register  of  shareholders  is  not  sufficient 
to  take  the  place  of  formal  notice  of  allotment:  In  re 
Universal  Banking  Corporation,  Gunn's  Case  (1867-8) 
3  Ch.  App.  40. 

A  notification  by  the  secretary  of  the  company  that 
shares  have  been  assigned  to  an  applicant  is  not  suffi- 
cient to  make  him  a  shareholder,  when  the  authorization 
of  the  company  or  the  allotment  by  the  directors  is  not 
shown,  even  though  the  applicant's  name  is  entered  in 
the  company's  books:  Common  v.  Mattheivs  (1899) 
Que.  8  Q.  B.  138. 

Waiver  of  Allotment  and  notice  thereof  may  be  waived  by  act- 

Estop^i.      ^^S  ^^  ^  shareholder  and    director:    Lake    Superior 
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Navigation  Co.  v.  Morrison  (1872)  22  U.  C.  C.  P.  217.  Sect.  46. 
Though  the  applicant  receive  no  notice  of  allotment 
he  may  be  held  to  be  estopped  by  his  acts  from  setting- 
up  want  of  notice  and  actual  notice  may  be  imputed 
to  him  from  circumstances,  such  as  if  he  acts  as  a 
director:  Levita's  Case  (1867)  3  Ch.  App.  36;  Flet- 
cher's Case  (1868)  37  L.  J.  Ch.  49;  Bird's  Case  (1864) 
4  D.  J.  &  S.  200;  or  where  he  has  executed  a  transfer 
of  the  shares:  Crawley's  Case  (1869)  4  Ch.  App.  322; 
or  has  paid  one  call  on  the  shares:  Morden  Woollen 
Mills  V.  Haeckels  (1908)  17  Man.  R.  557.  Allowing 
one's  name  to  remain  on  the  register  and  acting  as 
o^\^ler  of  shares  is  sufficient:  Morrishurgh  and  Ottawa, 
(&€.,  V.  O'Connor  (1915)  34  0.  L.  R.  i61;  and  in  Re 
Gramm  Motor,  £c.,  and  Bennett  (1915-6)  35  0.  L.  R. 
224,  it  was  held  that  Bennett  by  allowing  his  name  to 
be  put  on  the  register  to  qualify  as  director  and  vice- 
president,  voting  and  taking  an  active  part  in  the 
company's  affairs  before  shares  standing  in  his  name 
could  l)e  legally  issued  as  paid  up,  thereb}'  elected  to 
take  the  shares  with  the  liability  attaching  to  them. 
Neither  formal  subscription  nor  allotment  was  neces- 
sary. See  also  Traders  Trust  v.  Goodman  (1917)  37 
D.  L.  R.  31,  where  the  subscriber  attended  meetings 
and  gave  proxies. 

Unless  the  application  is  under  seal  it  may  be  withdrawal 
withdrawn  at  any  time  before  it  has  been  accepted:  Re  tfon^^^'^'^' 
Canadian  Tin  Plate  Decorating  Co.,  Morton's  Case 
(1906)  12  ().  L.  R.  bMiHodgins  v.  O'Hara,  22  Occ.  N. 
29,  133;  Re  Xipissing  Planing  Mills,  Ranki)i's  Case 
(1909)  18  O.  L.  R.  80;  Krur/er  v.  Ilorwood  (1907)  16 
Man.  R.  433. 

Ordinarily  communication  by  post  of  tlie  allolinciil 
will  be  deemed  to  have  been  autlioi'izcd  and  in  sucli 
rases  tli(!  contract  is  complete  whei-c  a  letter  has  been 
posted  aceej)ting  the  offer:  Harris'  Case  (1872)  L. 
R.  7  Ch.  App.  587.  Wliere  notice  of  allotiiieiil  is  duly 
l)osted  the  applicant  is  bound  even  though  the  notice 
never  reaches  him:  Household  Fire  Ins.  Co.  v.  Grant 
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Sect.  46.    (1879)  4  Ex.  D.  21G;  Nortlmest  Battery  v.  llanirare 

(1913)  15  D.  L.  R.  193,  205.     Even  after  shares  have 

been  allotted  repndiation  is  in  time  if  made  and  com- 
municated to  the  company  before  notice  of  allotment 
has  been  posted,  otherwise  it  is  too  late :  Bijrne  v.  Van 
Tieuhoren  (1880)  5  C.  P.  D.  344;  Harris'  Case  (1872) 
L.  R.  7  Ch.  App.  587;  Stevenson  v.  McLean  (1880)  5 
Q.  B.  D.  346;  Northtvest  Battery  Y.^Hargrave  (191')) 
15  D.  L.  R.  193.  Repudiation  is  effective  from  the 
time  when  it  reaches  the  company :  IlentJiorn  v.  Fraser 
(1892)  2  Ch.  27. 

Notice  of  withdrawal  if  given  to  the  general  agent 
of  the  company  who  procured  the  subscription  will 
be  sufficient  notice  to  the  company:  Kruger  v.  Hor- 
liood  (1907)  16  Man.  R.  433;  and  see  Re  Lake  Ontario 
Navigation  Co.  (1910)  20  0.  L.  R.  191,  and  Re  Puh- 
lisliers'  Syndicate,  Mallory's  Case  (1902)  3  0.  L.  R. 
552. 

Withdrawal  of  application  under  seal. 

In  the  case  of  an  application  under  seal  the  Court 
of  Appeal  in  Ontario  has  held  that  the  offer  to  take 
shares  could  not  be  withdrawn  and  an  attempted  with- 
drawal before  allotment  was  ineffectual:  Nelson  Coke 
and  Gas  Co.  v.  PeUaft  (1904)  4  0.  L.  R.  481.  In  that 
case  the  document  signed  was  in  the  following  form: — 
''We,  the  undersigned,  do  hereby  severally  subscribe 
for  and  agree  to  take  the  respective  amounts  of  the 
capital  stock  of  the  Nelson  Coke  and  Gas  Company, 
Limited,  and  of  the  class  thereof  set  opposite  to  our 
respective  names  as  hereunder  and  hereinafter  writ- 
ten, and  to  become  shareholders  in  said  company  to  the 
said  amounts,  when  and  as  the  said  stock  so  subscribed 
for  by  us  severally  shall  be  issued  and  allotted  to  us ; 
and  we  do  hereby  severally  covenant  each  with  the 
other  and  others,  with  the  said  company,  and  the 
directors  thereof,  to  accept  the  said  stock  when  the 
same  shall  be  allotted  to  us  severally,  and  to  pay  for 
the  same  to  the  said  company  at  par,  when  and  as  a 
call  or  calls  for  payment  shall  be  made  upon  us 
severally  by  the  directors. 
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''In  witness  whereof  we  have  set  our  hands  and    Sect.  46. 
seals  this  1st  day  of  September,  1899." 

It  is  not  to  be  contended  of  course  that  a  person 
who  has  subscribed  under  -seal  for  shares  is  irrevoc-" 
ably  bound  to  take  them.  He  can  not  however  success- 
fully repudiate  his  subscription  unless  he  can  prove  a 
case  for  rescission  of  the  contract  by  the  court :  Modern 
Bedstead  v.  Tobin  (1908)  12  0.  W.  R.  22,  a  decision 
of  Boyd,  C.  Here  the  subscriber  had  signed  the 
memorandum  of  agreement  and  stock  book. 

The  Pellatt  Case  was  followed  in  Re  Provincial 
Grocers,  Limited,  Calderiuood's  Case  (1905)  10  0.  L. 
R.  705,  although  the  decision  really  turned  on  another 
point.  Here  there  was  a  subscription  under  seal  for 
one  share,  the  subscril)or  agreeing  to  pay  $100  therefor 
as  follows:  10  per  cent,  on  application;  25  per  cent, 
two  months  thereafter  and  the  balance  as  the  direc- 
tors might  deem  advisable.  Before  any  action  had 
been  taken  by  the  company  on  the  application,  the 
subscriber  wrote  cancelling  his  subscription.  The  sub- 
scriber was  drawn  on  for  the  10  per  cent,  payable  on 
application,  but  refused  to  accept  tlie  draft,  and  beyond 
( ntering  his  name  in  the  list  of  shareholders  the  com- 
pany thereafter  did  not  treat  him  as  a  shareholder. 
Jt  was  held  on  these  facts  that  the  offer  could  not  be 
withdrawn  by  the  subscriber  before  acceptance,  but 
that  the  company  never  intended  to  accept  the  sub- 
scriber as  a  shareholder  unless  ten  per  cent,  was  paid 
on  application.  It  was  further  stated  that  even  if  the 
company  had  accepted  the  application  there  was  a 
(hity  to  conimuiiicate  the  accoi)tance  to  tlie  su])scriber, 
in  the  absence  of  wliich  he  could  not  be  made  lia])le 
as  a  shareliolder. 

Nelson  Coke  and  Gas  Co.  v.  Pellatt  appears  to  be  in 
conflict  witli  tlie  earlier  case  of  NasniitJi  v.  Manniufi 
(1880)  5  A.  R.  12G,  (1880)  5  S.  C.  R.  417,  where  the  sub- 
sf'rii)tl()ii  was  under  seal  and  in  siilisl.-nilially  tlic  same 
form  as  in  thf  Pellatt  Case.  Tlu;  (hdVndant  without 
liaving  purported  to  withdraw  his  su])scription  rolied 
on  absence  of  notice  of  aUotnicnt.     M  was  hcM  that  the 
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Sect.  46.  siil)si'rii)ti()ii,  altliouuii  iiinlcr  seal,  was  an  offor  ineroly 
\vlii(.!i  iHMiuirt'd  acccptaiicc  l)y  the  C()nii)aiiy  and  which 
conid  l)r  withdi-awn  at  any  lime  hel'ore  allotment.  Ac- 
c'oi'dini^ly  there  was  a  duty'upon  the  provisional  direc- 
tors to  allot  and  give  notice  of  allotment  of  the  stock 
in  a  reasonable  time,  and  this  not  having  been  done,  the 
defendant  was  not  liable  as  a  shareholder. 

In  the  Province  of  Manitoba  it  has  been  held  that 
the  fact  of  an  application  for  shares  in  a  company 
being-  under  seal  does  not  dispense  wdth  the  necessity 
of  a  company  accepting  the  offer  and  communicating 
its  acceptance  to  the  .applicant  to  make  a  complete 
contract:  North-west  Battery  v.  Hargrave  (1913)  23 
]\Ian.  L.  R.  923,  15  D.  L.  R.  193. 

Repudiation  of  subscription  after  allotment. 

Defences.  Even  wdicre  an  application  has  been  duly  made 

and  accepted  by  the  company  and  shares  allotted,  the 
applicant  may  be  entitled  to  raise  various  defences  to  a 
claim  by  the  company  to  hold  him  to  his  subscription ; 
thus  for  example  he  may  object 

(1)  That  his  subscription  was  obtained  by  fraud 
or  misrepresentation. 

(2)  That  his  application  was  subject  to  a  condi- 
tion which  has  not  been  performed. 

(3)  That  the  company  is  not  the  company  in  which 
he  intended  to  apply  for  shares. 

(4)  That  the  company  has  no  shares  which  it  can 
properly  allot,  or  that  it  has  allotted  shares  other  than 
those  subscribed  for. 

(5)  That  there  has  been  total  failure  of  consid- 
eration. 

(6)  That  he  is  an  infant. 

1.  Fraud  or  misrepresentation. 

This  defence  has  been  already  dealt  with  under 
s.  43  in  so  far  as  it  arises  out  of  misrepresentations 
contained  in  a  prospectus,  and  the  reader  is  referred 
to  the  notes  to  that  section  in  which  the  cases  are 
collected  w'here  this  defence  has  been  raised  in  the 
absence  of  or  independently  of  a  prospectus. 
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Subscriptions  of  stock  obtained  by  surprise,  fraud  Sect.  46. 
and  false  statements  of  the  atfairs  of  the  company 
made  by  its  officers  and  directors  are  null  and  produce 
no  obligation,  and  the  shareholders,  thus  deceived,  may 
even  recover  what  they  have  paid  on  their  shares :  TJie 
Glen  Brick  Compamj  v.  Shackirell  (1870)  1  R.  C.  121. 

Where  the  directors,  finding  that  subscriptions 
have  been  obtained  by  improper  representations,  offer 
to  cancel  the  certificates  issued  and  return  the  money 
received,  and  such  offer  is  accepted  by  the  subscriber, 
the  latter  becomes  a  creditor  of  the  company  for  the 
amount  he  had  paid:  Re  Civil  Service  Club,  Furness, 
Wit  hi/  S  Co.,  Ltd.'s  Claim  (1917-8)  13  0.  W.  N.  138^ 

See  also  Provincial  Insurance  Co.  v.  Brown  (1860) 
9  U.  C.  C.  P.  286.  The  matter  is  further  discussed  in 
the  notes  to  s.  43. 

2.  Conditional  subscription. 

An  offer  to  take  shares  like  any  other  offer  may  be 
absolute  or  conditional;  in  the  latter  case  the  condi- 
tion may  be  a  condition  precedent  or  subsequent,  or 
there  may  be  a  collateral  agreement  annexed  to  the 
application.  If  there  is  a  condition  precedent  some- 
tliing  is  required  to  be  done  or  some  pre-requisite 
complied  with  before  the  contract  becomes  complete 
and  the  subscriber  becomes  a  shareholder.  In  the  case 
of  a  condition  subsequent  or  of  a  collateral  agreement, 
on  the  other  liand,  the  intention  is  that  the  subscril)er 
is  to  become  a  sharelioldcr  in  praesenti. 

Whetlier  any  arrangement  entered  into  with  regard 
to  a  subscription  for  shares  is  a  condition  precedent 
or  a  condition  subsequent  or  a  collat<'raI  agreement 
appears  in  every  case  to  be  a  question  of  fact.  If  there 
is  an  undertaking  that  something  is  to  be  done  in  the 
future  there  may  be  a  ])resuni])ti()n  against  a  condi- 
tion precedent  being  inteiKhMl:  FAkinqton's  Case 
(1867)  2  Ch.  App.  511,  524. 

Examples  of  conditions  precedent  may  be  found  Condition 
in  the  following  cases:  Canadian  Ohio  Motor  Co.  y.  p*"*^*^^^ ^"*' 
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Sect.  46. 


Condition 
subsequent 
or  collateral 
agreement. 


('ochruHc  (Ji)14-5)  7  0.  W.  N.  698,  affirmed  (1915)  8 
0.  W.  N.  242,  where  there  was  a  requirement  that  a 
definite  amount  should  be  subscribed  for  before  the 
applicant  became  bound. 

In  Re  Standard  Fire  Insurance  Co.,  Turner's  Case 

(1885)  7  0.  R.  448,  T.  gave  a  power  of  attorney  to  C. 
to  subscribe  for  shares  only  to  be  used  if  T.  became 
a  director.  C.  directed  an  officer. of  the  company  to 
enter  T.'s  name  on  the  list  of  shareholders  which  Avas 
done,  but  T.  was  never  made  a  director.  On  receipt 
of  a  notice  of  call  on  his  shares  T.  at  once  repudiated 
his  liability  and  it  was  held  that  he  had  not  become 
a  shareholder.  See  also  Re  Great  Northern  Assurance 
Co.,  Black's  Case  (1915)  25  D.  L.  R.  703,  25  Man.  R. 
G70;  Monarch  Life  v.  Bro2)hy  (1907)  14  0.  L.  R.  1  ; 
Mallory's  Case  (1902)  3  0.  L.  R.  552;  Edge  v.  Security 
Life  Ins.  Co.  (1912)  8  D.  L.  R.  492. 

In  the  following  cases  it  was  held  that  there  was 

only  a  condition  subsequent  or  a  collateral  agreement : 

Caston's  Case  (1885)  7  0.  R.  448;  12  A.  R.  486'; 

(1886)  12  S.  C.  R.  644,  where  the  defendant  subscribed 
for  shares  on  the  understanding  that  he  was  to  be 
solicitor  for  the  company,  that  he  was  to  pay  no  cash 
for  his  shares  but  that  his  remuneration  as  solicitor 
was  to  be  credited  on  them. 

Re  Wiarton  Beet  Root  Sugar  Co.,  Jarvis's  Case 
(1905)  5  0.  W.  R.  542,  where  the  arrangement  that  the 
subscriber  should  pay  for  his  shares  in  goods  to  be 
supplied  was  held  to  be  a  collateral  agreement.  See 
also  Elkington's  Case  (1867)  2  Ch.  App.  511;  Sher- 
rington's Case  (1885-6)  31  Ch.  D.  120;  Bridger's  Case 
(1870)  5  Ch.  App.  305;  Alberta  Rolling  Mills  Co.  v. 
Christie  (1919)  58  S.  C.  R.  208;  Ilaiuilfon  v.  Slewiacke 
(1897)  30  N.  S.  R.  166;  Barret  v.  Bank  of  Vancouver 
(1917)  36  D.  L.  R.  158;  Re  Monarch  Bank  of  Canada, 
Murphy's  Case  (1918-9)  45  0.  L.  R.  412,  affirmed  by 
Supreme  Court  of  Canada  sub  nom.  Murphy  v.  Clark- 
son  (1920)  17  0.  W.  N.  295  (agreement  to  appoint  sub- 
scriber a  director). 
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Nohvithstanding  a  condition  subsequent  ^^'llic]l  is    Sect.  46. 
unfulfilled  a  subscriber  may  become  a  de  facto  share- 
holder  where  he  has  retained  the  shares  and  given 
proxies    to    vote    thereon :    Alberta  Rolling    Mills   v. 
Christie,  supra. 

The  company  is  not  entitled  to  allot  shares  in  Non-compU- 
disregard  of  a  condition  imposed  by  the  applicant :  Condition 
Ottaiva  Dairy  Company  v.  Sorley  (1906)  31:  8.  C.  R. 
508.  If  a  subscription  is  subject  to  a  condition  pre- 
cedent the  subscriber  does  not  become  a  shareholder 
unless  the  condition  is  fulfilled:  Re  Great  Northern 
Assurance  Co.  (1915)  25  ]).  L.  R.  703,  25  Man.  L.  R. 
670.  In  the  case  of  a  condition  subsequent,  on  the 
other  hand,  the  subscriber  may  be  oniitled  to  a  right 
of  action  for  indemnity  or  damages  against  the  con- 
pany,  but  be  cannot  repudiate  his  liability  as  a  share- 
holder: Clarke  v.  Union  Fire  Insurance  Co.,  Caston's 
Case  (1884)  10  P.  R.  339.  If  the  company  is  still 
a  going  concern,  so  that  the  rights  of  creditors  do  not 
arise,  a  person  who  has  subscribed  for  shaves  on  an 
express  condition,  e.g.,  that  business  would  be  com- 
menced and  the  subscriber  would  receive  a  definite 
appointment,  is  entitled  to  rescission  of  the  agree- 
ment, and  the  return  of  his  money  if  the  condition  is 
not  fulfill('(l :  International  Casualty  Co.  v.  Thompson 
(1913)  n  D.  L.  R.  634.  See  also  Re  Winding-Up  Act 
and  Canadian  Tractor,  &c.,  Co.,  W.  B.  Hooker's  Case 
(1914-5)  7  W.  W.  R.  562.  The  right  to  rescind  is 
liowcver  lost  if  a  winding-up  has  intervened:  Re  Stan- 
dard Fire  Insurance  Co.,  Cast  on' s  Case  (1886)  12  S. 
C.  R.  644;  Fisher's  Case  (1885-6)  31  Ch.  D.  120,  128; 
Rrownlee  v.  Hyde  (1906)  Que.  15  K.  B.  221;  Barrett 
V.  Bank  of  Vancouver  (1917)  36  I).  L.  R.  158.  A 
stipulation  in  a  subscription  that  the  amount 
uny)aid  is  to  be  satisfied  by  the  application  of 
dividends  will  not  avail  against  a  liquidator: 
Re  Investors,  Ball's  Case  (1918)  3  W.  W.  R.  180. 
A  condition  subsequent  or  collateral  agreement  by 
which  under  certain  circnmstnncos  a  subscriber  is 
entitled  to  surrender  the  shares  and  demand  the  return 
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Sect.  46.  of  his  inoiioy  is  ultra  vires  as  iiiv()]vin,i>-  an  illegal 
rcdnction  of  the  compaiiv's  capital:  Alberia  /foiling 
Mills  V.  Christie  (1919)  45  D.  L.  R.  545 ;  58  S.  C.  R.  208. 
That  case  was  one  decided  in  relation  to  a  company  gov- 
erned by  the  Alberta  Companies  Ordinance,  which  con- 
tains strict  ]n-ovisions  as  to  the  conditions  on  which 
and  the  methods  by  which  the  company's  capital  may 
be  reduced.  And  while  Middleton,  J.,  in  Be  Port 
Arthur  Waf/on  Co.,  Tmlhope's  Case  (1919)  45  O.  L.  R. 
2G0,  suggests  that  an  agreement  to  surrender  by  a 
Dominion  company  may  not  be  ultra  vires,  it  may  be 
observed  tliat  provisions  similar  to  those  of  the 
Alberta  Companies  Ordinance,  above  referred  to,  were 
in  1917  incorporated  in  the  Dominion  Act.     See  s.  54. 

Evidence  of  A   Gouditiou    precedent   need   not   apiDear   in   the 

existence  01  1  • 

condition,  application  itself.  In  Monarch  Life  v.  Brophy  (1907) 
agrTemenr^  ^^  ^-  L.  R.  1,  where  the  defendant  signed  a  printed 
form  of  application  and  it  was  admitted  that  this  did 
not  represent  the  whole  agreement,  the  Court  went 
into  the  evidence  which  established  a  condition  pre- 
cedent. See  also  Re  Canadian  McVicar  Engine  Co. 
(1909)  13  0.  W.  R.  916;  In  re  Publisher's  Syndicate, 
Mallory's  Case  (1902)  3  0.  L.  R.  552;  Re  Globe  Fire 
Assurance  Co.,  Robertson's  Case  (1909)  11  W.  L.  R. 
45,  293;  2  Sask.  R.  266;  In  re  Victor  Wood  Works 
(1908-9)  43  N.  S.  R.  368;  The  Silliker  Car  Co.  v.  Evans, 
(1909)  7  E.  L.  R.  560;  Carter  v.  C.  N.  R.  (1911)  32  0. 
L.  R.  140;  Ontario  Ladies  College  v.  Kendry  (1906) 
10  0.  L.  R.  324.  In  the  last  mentioned  case  the  com- 
pany's agent  who  had  obtained  the  subscription  having 
died  before  the  commencement  of  the  action  the  uncor- 
roborated evidence  of  the  subscriber  that  the  written 
agreement  was  made  subject  to  a  contemporaneous 
oral  agreement  was  accepted  in  the  absence  of  facts 
indicating  the  contrary. 

Where  the  written  subscription  states  that  it  Is 
made  unconditionally  oral  testimony  will  not  be  admit- 
ted to  establish  the  contrarv:  St.  Roch  Hotel  Co.  v. 
Barbeau  (1915)  48  Que.  S.  C."  94. 


COXDITIOXAL  SL'BSCRIPTIOX.  249 

Nor  where  a  miiding-up  has  intervened  will  evi-  Sect.  46. 
dence  of  a  condition  snbseqnent  be  admitted  whereby 
creditors  would  be  prejudiced:  Hamilton  v.  Holmes 
(1900-1)  33  N.  S.  R.  100^  footnote.  See  also  Caston's 
Case  (1886)  12  S.  C.  R.  644,  647;  Broivulee  v.  Hyde 
(1906)  ISQue.K.  B.  221. 

The  subscriber  should  prove  that  the  condition 
sought  to  be  annexed  to  the  subscription  has  been 
brought  to  the  notice  of  the  company:  Harrison's  Case 
(1868)  3  Ch.  App.  633,  638;  In  Re  'Publishers'  Syndi- 
cate, Mallorifs  Case  (1902)  3  O.  L.  R.  552. 

A  collateral  agreement  may  be  bad  because  made 
by  a  person,  e.g.,  a  provisional  director,  who  is  not 
entitled  to  bind  the  company  thereby:  Wilson  v.  Ginty 
(1878-9)  3  A.  R.  124,  129.    ' 

If  the  subscriber  does  not  repudiate  his  subscrip- Waiyerof 
lion  after  notice  of  allotment  before  the  condition  has  ^^^  '*^^°°' 
been  complied  with  he  will  be  liable  as  a  shareholder: 
Wheatcroft's  Case  (1873)  29  L.  T.  324. 

A  condition  may  be  waived  by  conduct,  e.g.,  if  the 
subscriber  attends  meetings,  acts  as  director,  executes 
transfers  of  his  shares,  makes  payments  thereon  or 
does  other  acts  which  show  that  he  has  assumed  the 
position  of  shareholder.  See  Kingston  Street  Rail- 
ivay  V.  Foster  (1886)  44  U.  C.  R.  552;  Wiarton  Beet 
Root  Sugar  Mff/.  Co.,  Alexander  McNeill's  Case 
(1905)  10  0.  L.  R.  219;  Rankin  v.  Hop  S  Malt  Ex- 
change, (&€.,  Co.  (1869)  20  L.  T.  207;  PcrretVs  Case 
(1873)  15  Kq.  250;  Re  Lake  Ontario  Navigation  Co., 
Davis's  Case  (1910)  20  O.  L.  R.  191.  See"  also  Bank 
of  Hamilton  v.  Johnston  (1906)  7  O.  W.  R.  Ill;  In 
re  Victor  Wood  Works,  Ltd.  (1908-9)  43  N.  S.  R.  368; 
Barrett  v.  Bank  of  Vancourer  (1917)  'M\  I).  L.  R. 
158,  16r).  Tlicre  must  be  full  knowledge  to  admit  of 
\v;ii\(M';  niid  there  can  be  no  wjiiycr  where  the  acts 
of  tlie  siibsei'iber  wliich  are  relied  on  are  done  in  the 
belief  that  the  condition  has  been  fulfilled:  Canadian 
Ohio  Motor  Co.  v.  Cochrane  (1914-5)  7  O.  W.  N.  698, 
;imniie,l  (1915)  s  D.  AV.  X.  242. 
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3.  That  the  company  is  other  than  the  one  in  which 

shares  were  applied  for. 
Sect.  46.  Whore  a  person  applies  for  shares  in  a  company 

bolieving  it  to  be  a  totally  different  company  there 
is  no  contract  and  the  subscriber  is  entitled  to  repu- 
diate: Baillie's  Case  (1898)  1  Ch.  110.  As  no  contract 
has  been  entered  into  the  subscriber  will  be  entitled 
to  have  his  name  removed  from  the  list  of  contribu- 
tories  even  though  he  takes  no  steps  in  that  direction 
l)rior  to  the  winding  up.  Where  payments  had  been 
made  under  a  mistake  of  fact,  the  subscribers  thinking 
they  were  paying,  as  they  had  subscribed,  to  a  different 
company,  it  was  held  that  they  were  not  bound:  In 
re  Victor  Wood  Works  (1908-9)  43  N.  S.  E.  368. 
See  also  Re  Port  Arthur  Wagon  Co.,  Smyth's  Case 
(1919)  57  S.  C.  R.  388. 

4.  No  shares  created  which  can  properly  be  allotted. 

In  Manes  Tailoring  Co.  v.  Willson  (1907)  14  0.L.R. 
89,  it  was  held  that  there  being  no  shares  of  the  kind 
specified  which  could  have  been  allotted  to  the  defen- 
dant, there  had  been  a  total  failure  of  consideration  for 
a  note  given  by  the  defendant  in  payment  and  he  was 
not  liable  thereon.  If  preferred  shares  are  applied  for 
and  the  shares  allotted  are  common  shares,  in  the 
absence  of  conduct  which  would  estop  the  subscriber 
from  claiming  that  the  company  was  in  a  position  to 
give  him  preference  shares  he  can  set  this  defence 
up  against  a  liquidator  seeking  to  make  him  a  contri- 
butory: Re  Banker's  Trust  Co.  d  Barnsley  (1915)  21 
D.  L.  R.  623,  21  B.  C.  R.  130;  Banker's  Trust  v.  Okell 
(1916)  27  D.  L.  R.  63;  Ee  Pakenham  Pork  Packing  Co. 
(1905)  12  0.  L.  R.  100. 

So  also  as  regards  shares  purporting  to  liave  been 
created  on  an  increase  of  capital  illegally  effected:  In 
Re  Ontario  Express  and  Transportation  Co.  (1894) 
21  A.  R.  646.  See  also  Union  Bank  v.  Gourlay  (1916) 
31  D.  L.  R.  565;  (1917)  35  W.  L.  R.  935  on  estoppel 
of  subscriber. 
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5.  Total  failure  of  consideration. 

If  shares  have  been  subscribed  for  on  the  basis  Sect.  46. 
of  an  arrangement  which  subsequently  becomes  imprac- 
ti cable  and  is  abandoned  so  that  the  whole  consider- 
ation for  the  subscription  is  gone,  the  subscriber  is 
entitled  to  be  relieved  and  recover  back  anything  he 
may  have  paid  on  the  shares :  The  Bullion  Mining  Co. 
V.  Cartiv right  (1905)  10  0.  L.  R.  438,  but  not  where  the 
shareholder  was  one  of  the  original  incorporators : 
Gigiiere  v.  Colas  (1915)  48  Que.  S.  C.  198.  So  also 
where  the  shares  were  not  and  could  not  have  been 
delivered:  Sovereign  Bank  v.  Mclntgre  (1909-10)  1  0. 
W.  N.  254. 

6.  Infancy. 

The  contract  of  an  infant  to  take  shares,  like  other 
voidable  contracts  of  an  infant,  is  valid  until  repudia- 
tion, which  in  order  to  be  effective  must  take  place 
within  a  reasonable  time  after  the  attainment  of 
majority.  Laches  or  acquiescence  or  an  affirmation  of 
the  position  of  shareholder  after  majority  will  leave 
the  former  infant  liable  as  a  contributory  in  a  wind- 
ing-up:  Re  Sovereign  Bank  of  Canada,  Clark's  Case 
(1915-16)  35  0.  L.  R.  448;  Re  Prudential  Life  Insur- 
ance Co.;  Re  Paterson  (1918)  1  W.  W.  R.  105  (receipt 
of  a  dividend). 

If  an  infant  is  a  shareholder  when  winding-up  com- 
mences, or  if  he  is  not  then  precluded  from  repudiating 
his  shares,  he  does  not  lose  that  riglit  by  mere  delay: 
Re  Central  Bank  and  Hogg  (1890)  19  O.  R.  7. 

Where  shares  have  been  transferred  to  an  infant  by 
way  of  gift,  and  lie  effcolually  repudiates  the  shares, 
they  re-vest  in  the  donor:  Re  Sovereign  Bank  of 
Canada,  Barnes's  Case  (1916-7)  11  0.  W.  N.  103. 

Preference  Shares. 

47.   The  flirectors  of  the  company  may   make   by-laws  for  Preference 
creating  and  issuing  any  part  of  the  capital  stock  as  preference  stock, 
stock,  giving  the  same  snch  preference  and  priority,  as  respecis 
dividends  and  in  any  other  respect,  over  ordinary  stock  as  is  by 
such  by-laws  declared. 
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Sect.  47.  2.  Siu'h  bv-hiws  luav  j)r()vi(le  that  the  lioklers  of  shares  of 

.;. such  prol'orence  stock  shall  liave  the  right  to  select  a  certain 

as  tu  r-ontrol  staled  proportion  of  the  Board  oi  Directors,  or  may  give  them 
of  affairs.       such  other  control  over  the  affairs  of  the  company  as  is  considered 
oxpodiont.     2  E.  VII.,  c.  15,  s.  38. 

Ry-hnv  to  be  48.  No  such  by-law  shall  liave  any  force  or  effect  whatever 
sauctioiied.  until  after  it  has  been  sanctioned  by  a  vote  of  three-fourths  of 
the  shareholders,  present  in  person'  or  by  proxy  at  a  general 
meeting  of  the  company  duly  called  for  considering  the  same 
and  representing  two-thirds  of  the  stock  of  the  company,  or 
until  the  same  shall  be  unanimously  sanctioned  in  writing  by 
the  shareholders  of  the  company.    2  E.  VII.,  c.  15,  s.  38. 

Riirlitsand  49.  Holders   of    shares   of    such   preference   stock   shall   be 

liabilities  of   shareholders  within  the  meaning  of  this  Part,  and  shall  in  all 

preference      respects  possess  the  rights  and  be  subject  to  the  lia])ilities  of 

stock.  shareholders  within  the  meaning  of  this  Part :    Provided  that  in 

respect  of  dividends,  and  in  any  other  respect  declared  by  by-law 

as  authorized  by  this  Part,  they  shall,  as  against  the  ordinary 

sliareholders,  he  entitled  to  the  preferences  and  rights  given  by 

such  by-law.    2  E.  VII.,  c.  15,  s.  38. 

Procedure. 

1.  Where  preference  shares  are  created  by  by-law. 

2.  Where  preference  shares  are  created  by  letters 

patent. 
Note  on  preference  shares. 

(a)  Preference  as  to  dividends. 

1.  Payment  out  of  capital. 

2.  Cumulative  dividend. 

3.  Participating. 

(b)  Preference  as  to  return  of  capital  or  distri- 

bution of  surplus  in  a  winding-up. 

(c)  Rights  as  to  control  or  interference  in  the 

management  of  the  company's  affairs. 

(d)  Exchange  of  preference  shares  for  shares  of 

a  different  class — Redemption. 

The  Imperial  Act  contains  no  clause  dealing 
specifically  in  terms  with  this  power,  and  the  whole 
scope  of  the  act  in  that  regard  is  so  different  from 
the  Canadian  acts  that  the  English  decisions  must  be 
applied  with  great  caution. 
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Compare   Imperial   Act,   1862,   ss.   8   and   50,   and  Sees.  47-49. 
Companies  (Consolidation)  Act,  1908,  ss.  3  and  13,  and 
the  following  cases : 

Harrison  v.  Mexican  Rail.  Company  (1875)  L.  K.  19 
Eq.  358;  Aslihurij  v.  Watson  (1885)  30  Ch.  D.  376; 
Andrews  v.  Gas  Meter  Co.  (1897)  1  Ch.  361;  Re  J  as. 
Colmer,  Limited  (1897)  1  Ch.  524. 

The  powers,  rights  and  privileges  of  the  holders 
of  preference  shares  may  be  very  widely  varied  so 
that  on  the  one  hand  they  approach  towards  the  rights 
of  debenture  holders  and  on  the  other  hand  may  be 
little  different  from  the  rights  of  ordinary  share- 
holders. 

Procedure. 

1.  Where  preference  shares  are  created  by  by-law. 

A  by-law  must  first  be  passed  by  tlie  directors 
creating  the  preference  shares.  The  by-law  should 
state  a  specified  number  of  shares  to  be  issued  as 
preference  shares  and  should  make  certain  not  only 
the  amount  of  preference  shares  but  also  the  amount  of 
common  shares:  Manes  Tailoring  Co.  v.  Willson  (1907) 
14  0.  L.  R.  89.  See  the  same  case  also  as  to  the  distinc- 
tion between  by-laws  and  resolutions. 

A  meeting  of  shareholders  must  then  be  called  for 
the  purpose  of  ratifying  the  by-law,  or  the  by-law^  may 
be  unanimously  sanctioned  in  writing  by  all  the 
shareholders  under  s.  48.  If  tlie  latter  plan  is  adopted 
tlie  l)y-law  as  it  appears  in  tiie  directors'  minute  book 
sliould  be  signed  by  all  tlie  shareholders  under  an 
endorsement  stating  the  fact  of  its  sanction  and  the 
date  thereof. 

Section  48  of  the  Act  does  not  exjjressly  authorize 
the  modification  by  the  shareholders  of  the  by-law  and 
its  adoption  as  revised.  However,  it  is  submitted  that 
this  may  l)e  done,  and  accordingly  it  is  advisable  tiiat 
tlic  notice  calling  the  meeting  of  shareholders  should 
make  ])rop('i-  i)i-()visi(ni  foi-  tliis  purpose. 

If  the  by-law  is  i-ntilicd  by  resolution  nt  a  share- 
holders'  meeting,    in    order    to   comply    with    the    Act 
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Sees.  47-49.  it  is  necessary  (a)  that  two-thirds  of  the  stock 
of  the  company  shonkl  be  rei)resonted.  Section  48 
does  not  state  whetlier  nominal  ca])ital  stock  or 
issued  capital  stock  is  inteiuU'd.  I*>ut  it  is  sub- 
mitted that  the  latter  is  the  case  and  this  view  cor- 
responds witJi  the  prevailing  practice  of  conlirming 
the  preference  stock  by-law  during  the  organization 
stage  of  the  company  when  only  the  incorporators' 
shares  have  as  yet  been  issued;  (b)  That  three-fourths 
of  the  voting  power  represented  at  the  meeting  should 
be  exercised  in  favor  of  the  by-law.  In  view  of  the 
somewhat  loose  wording  of  s.  48  it  is  advisable  that  a 
ballot  should  be  taken  and  the  actual  number  of  votes, 
including  those  cast  by  shareholders  holding  proxies 
for  absentees,  duly  recorded.  The  minutes  of  the  meet- 
ing should,  of  course,  also  show  the  number  of  shares 
held  by  each  shareholder  present  and  the  number  of 
shares  in  respect  of  w^iich  proxies  are  held,  the  person 
by  whom  the  jDroxies  are  held  and  the  name  of  the 
shareholder  giving  the  proxies. 

It  is  essential  that  the  formalities  prescribed  bj^  the 
Act  should  be  rigidly  complied  with.  Thus  in  a  case 
decided  under  the  analogous  provisions  of  s.  22  R.S.O. 
c.  191,  where  the  shareholders  of  a  company  passed  a 
resolution  in  favor  of  the  creation  of  preference  stock 
with  a  direction  to  the  directors  to  pass  a  by-law, 
which  the  directors  failed  to  do,  it  was  held  that  no 
preference  stock  had  been  validly  created :  Re  Paken- 
liam  Pork  Packing  Co.  (1905)  12  0.  L.  R.  100.  See 
especially  the  judgment  of  Moss,  C.J.O.,  at  p.  109.  See 
also  Re  Bankers'  Trust  Co.  and  Barnsley  (1915)  21 
D.  L.  R.  623. 

In  Manes  Tailoring  Co.  v.  WUlson  (1907)  14  0.L.  R. 
89,  the  action  of  the  directors  in  creating  the  preferred 
stock  was  in  form  of  a  resolution  which  was  confirmed 
by  the  shareholders.  Magee,  J.,  held  that  the  corres- 
ponding provision  of  the  Ontario  Companies  Act,  R 
S.  0.  (1897)  c.  191,  s.  22  required  a  by-law  to  be  passed 
first  by  the  directors  and  then  confirmed  by  the  share- 
holders, thus  prescribing  consideration  twice,  and  by 
two  different  bodies,  acting  in  different  capacities.  Set 
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further  Bartlett  v.  Hartlett  Mines  Limited  (1911)  24  Sees.  47-49. 
O.  L.  R.  419,  and  cases  there  cited. 

2.  Where   preference   shares   are    created  by  letters 
patent. 

In  this  connection  section  8  of  the  Act  should  be 
referred  to,  which  is  as  follows : — 

'^8.  The  application  shall  be  in  accordance  with 
form  A.  in  the  schedule  to  this  Act  and  may  ask  to  have 
embodied  in  the  letters  patent  then  applied  for,  any 
provision  which  could  under  this  part  be  contained 
in  any  by-law  of  tlie  company  or  of  the  directors 
approved  by  a  vote  of  shareholders,  which  provision 
so  embodied  shall  not,  unless  power  is  given  therefor 
in  the  letters  patent,  be  subject  to  repeal  or  alteration 
by  any  by-law.    2  E.  VII.  c.  15,  s.  7." 

The  above  section  in  effect  provides  a  second 
method  of  creating  preference  shares,  i.e.,  instead  of 
passing  a  by-law  sanctioned  by  the  shareholders  con- 
formably to  ss.  47  and  48,  the  letters  patent  themselves 
may  create  the  preference  shares  and  provide  for  the 
amount  thereof  and  the  terms  on  wliich  they  are  to  be 
issued,  and  the  respective  rights  of  the  holders  of 
preference  and  common  shares.  If  the  rights  of  the 
shareholders  are  fixed  by  the  letters  patent  they  can- 
not subsequently  be  modified  by  by-law  unless  the 
letters  patent  themselves  provide  for  such  modification 
as  stated  in  section  8.  As  to  preference  shares  of  a 
company  subject  to  s.  7B,  see  that  section. 

If  the  letters  patent  so  provide  the  advantage 
arising  fiom  fixing  the  rights  of  preference  share- 
holders by  defining  them  in  the  letters  patent  dis- 
ap[)ears,  aii<l,  accordingly,  wiiere  provision  is  desired 
to  be  made  for  altering  the  rights  of  preference  share- 
lioUh'rs,  ('.().,  througli  raising  fi-esli  capital  ])y  the  issue 
of  new  preference  shares  having  a  special  priority 
over  the  first  issue,  it  will  Ix'  loiiiid  convenient  to  create 
the  issue  l)v  bv-l;i\v  inidci-  Ihe  ])i-()visions  of  ss.  47  and 
48. 
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Prospectus. 


Sees.  47-49.        If  it  is  proposed  to  issue  a  prospectus  this  docu- 
ment should  state  the  respective  amounts  of  common 
and  preference  shares  and  set  out  succinctly  the  jirovi- 
sions  relating  to  the  latter. 
Share  cer-  Wlierc  a  Company  issues  shares  of  more  than  one 

tificates.  ehiss  it  is  desirable  that  the  common  share  certificates 
should  show  both  the  amount  of  authorized  common 
and  preference  share  capital  and  the  par  value  of 
the  shares  into  which  eacli  class  is  divided.  The  pre- 
ference share  certificates  should  in  addition  state  on 
their  face  the  rate  of  dividend,  the  fact  whether  it  is 
cumulative,  participating,  &c.,  and  the  restrictions,  if 
any,  imposed  on  the  holders  of  preference  shares. 

If  the  restrictions  are  lengthy  they  may  be  referred 
to  on  the  face  of  and  set  out  on  the  reverse  side  of  the 
certificate. 

Note  on  preference  shares. 

It  is  common  knowledge  that  preferred  stock  is 
not  the  same  as  common  stock  in  dividends,  in  distribu- 
tion of  assets  and  perhaps  as  to  voting.  See  Re  Queen 
City  Refining  Co.  (1885)  10  0.  R.  264,  as  explained  in 
In  re  London  Speaker  (1889)  16  A.  R.  508,  per  Britton, 
J.,  in  Port  Arthur  Wagon  Co.  (1916)  9  0.  W.  N.  383. 

The  preference  or  priority  conferred  on  the  holders 
of  preference  shares  may  include  one  or  more  of  the 
following : 

(a)  Preference  as  to  dividends,  and  the  right  to 
receive  a  bonus  or  participate  in  dividends  after  a 
specified  dividend  has  been  paid  on  common  shares. 

(b)  Preference  as  to  return  of  capital  in  a  winding 
up  and  distribution  of  surplus  assets. 

(c)  Rights  as  to  the  control  of  or  interference  in 
the  management  of  the  company's  affairs. 

(d)  The  right  to  exchange  preference  shares  for 
common  shares  of  an  equal  amount. 

These  are  the  more  ordinary  incidents  of  prefer- 
ence shares,  but  do  not  exhaust  the  preferences  or  pri- 
orities that  may  be  granted. 

The  question  has  not  arisen  for  determination  as 
to  whether  these  sections  permit  the  issue  of  shares 
preferred  in  certain  respects  but  deferred  in  others, 
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that  is  conferring  on  the  holders  rights  less  than  the  Sees.  47-49. 
ordinary  rights  of  shareholders.  For  example,  issuing 
shares  preferred  as  to  dividends  but  withholding  all 
power  to  vote  at  the  election  of  directors  unless  thei;* 
shares  are  in  default. 

It  is  submitted,  however,  in  view  of  the  provi- 
sions of  s.  49  which  state  that  the  holders  of  preference 
shares  shall  in  all  respects  possess  the  right  of  share- 
holders, that  possibly  the  right  to  vote  can  not  be  taken 
away  altogether,  and  that  it  is  doubtful  whether  the 
ordinary  voting  right  which  every  shareholder  pos- 
sesses can  be  cut  down  in  the  case  of  a  preference 
shareholder.    See  infra,  p.  260. 

It  is  ultra  vires  to  provide  that  the  company  shall 
at  the  option  of  the  holders  of  preference  stock  accept 
a  surrender  of  the  shares  and  repay  the  amount 
thereof :  Low^  v.  Guclph  Lumber  Co.  (1880)  31  U.  C.  C. 
P.  129.  The  preference  conferred  by  the  Act  is  over 
ordinary  shares  and  not  as  against  creditors.  Such  a 
priority  is  the  privilege  of  a  mortgagee  or  debenture 
holder,  not  a  shareliolder  as  such;  see  In  re  Tonquoy 
Gold  Mining  Co.  (1906)  ]  E.  L.  R.  142. 

(a)  Preference  as  to  dividends. 

1.  Payment  out  of  capital. 

A  company  cannot  contract  to  pay  interest  of  divi- 
dends on  its  shares  regardless  of  whether  there  are 
profits  availal)le:  Long  v.  Guelph  Lumber  Co.  (1880) 
31  U.  C.  C.  P.  V2i);Re  Sharpe  (1892)  1  Ch.  154;  see  also 
Dent  v.  London  Tramivays  (1880)  16  Ch.  D.  344.  But 
where  the  preference  clause  stated  *'  the  company 
guarantees  8  per  cent,  yearly  to  the  extent  of  the 
preference  stock,"  it  was  held  that  the  proper  con- 
struction of  tliis  clause  was  not  tliat  interest  was  to 
be  ])aid  in  any  even!  and  so  paya])le  out  of  capital,  but 
only  if  there  weic  piofits  out  of  wliicli  it  could  be 
]>ai(l  and  accordiiiLily  the  clause  was  held  intra  vires: 
Long  v.  Giielph  Lniuber  Co.,  snpra. 

Under  the  Imperial  Act  it  has  l)een  held  that,  wliore 
convertible  debenture  st«ck  has  been  issued,  the  inter- 

1I.C.A.-17 
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Sees.  47-49.  ost  Uion'oii  may  bo  made  chargeable  to  capital  account 
dnriiig  the  construction  of  the  company's  works,  being 
treated  as  part  of  the  cost  of  construction:  Hinds  v. 
Buenos  Ay  res  Grand  National  Tramways  (1906)  2 
Ch.  654,  and  under  s.  69  (c)  of  the  Act  debenture 
stock  can  be  created,  which  is  a  form  of  loan  capital 
and  not  at  all    in  the  nature  of  preference  shares. 

2.  Cumulative  dividend. 
The  dividend  may  be  made  cumulative,  so  that, 

if  there  are  no  profits  available  in  any  particluar  year 
out  of  which  to  pay  the  dividend  on  the  preference 
shares,  such  dividend  is  carried  forward  and  becomes 
together  with  subsequent  dividends  a  charge  on  the 
first  profits  of  the  company  available  for  distribution. 
And  a  preferential  dividend,  in  the  absence  of  words 
limiting  the  preference,  is  prima  facie  cumulative  and 
means  a  dividend  having  preference  over  the  whole 
income  of  the  company  during  the  whole  period  of 
its  existence  or  during  as  many  years  as  may  be 
neces,sary  to  satisfy  the  claim  of  dividend;  per  Lord 
McLaren  in  Miln  v.  Arizona  Copper  (1899)  36  Sc.  L. 
R.  741.  See  also  Crockett  v.  Academy  of  Music  (1902) 
22  Occ.  Notes  201.  If,  on  the  other  hand,  the  preference 
shareholders  are  declared  to  be  entitled  to  be  paid 
their  dividend  out  of  the  net  profits  of  each  year,  the 
dividend  is  not  cumulative  :  Staples  v.  Eastman  Photo- 
graphic Materials  (1896)  2  Ch.  303,  C.  A. 

3.  Participating. 

If  it  is  desired  to  confer  on  preferred  shareholders 
the  right  to  participate  further  in  the  profits  of  the 
company  after  payment  of  the  fixed  preferential  divi- 
dend it  nmst  be  so  distinctly  stated ;  otherwise  the  right 
is  impliedly  negatived :  Will  v.  United  Lanket  Planta- 
tion Company  (1912)  2  Ch.  571.  See  also  Re  National 
Telephone  Co.  Ltd.  (1914)  1  Ch.  755. 

(b)  Preference  as  to  return  of  capital  or  distribution  of 
surplus  in  a  winding-up. 
A  preference  as  to  dividend  does  not  carry  with  it 
a  similar  preference  as  to  return  of  capital  or  distri- 
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bution  of  surplus  in  a  winding-up :  In  re  London  India  Sees.  47-49. 

Buhher  Co.   (1867-8)  5  Eq.  519.       The  general  rule, 

which  it  requires  an  express  provision  to  exclude,  is 
that  both  classes  of  shareholders  rank  pro  rata: 
Morrow  v.  Peterborough  Water  Co.  (1901)  4  0.  L.  R. 
324  at  p.  329.  Where  it  is  desired  to  confer  such  a 
right,  apt  words  must  be  inserted  in  the  by-law  or  the 
letters  patent  creating  the  issue.  If  the  right  to  a 
priority  in  return  of  capital  exists,  the  preference 
shareholders,  in  the  absence  of  any  provision  to  the 
contrary,  are  also  entitled  to  participate  rateably  with 
the  other  shareholders  in  the  distribution  of  any  sur- 
plus assets  that  may  be  available  for  such  purpose: 
In  re  Espuela  Land  and  Cattle  Co.  (1909)  2  Ch.  187. 

Where  the  dividend  is  cumulative,  and  it  is  pro- 
vided that  the  surplus  assets  in  the  event  of  a  winding 
up  are  to  be  applied,  first  in  repaying  the  preference 
capital,  and  secondly,  in  paying  off  arrears  (if  any) 
of  the  preferential  dividend  to  the  commencement  of 
the  winding-up,  the  preference  shareholders  are 
entitled  to  pajTiient  of  arrears  of  dividend  out  of 
surplus  assets,  even  though  no  dividends  have  been 
actually  declared:  /w  re  Neiv  Chinese  Antimony  Co. 
(1916)  85  L.  J.  Ch.  429.  Semble,  it  is  immaterial 
wliether  there  were  profits  or  not,  ibid.:  and  see  TT".  J. 
Hall  £  Co.  (1909)  1  Ch.  521. 

(c)  Rights  as  to  the  control  of  or  interference  in  the 
management  of  the  company's  affairs. 

Tlie  })ref('i'<'iic('  by  law  mjiy  give  tlie  i)rerei"('nce 
shareholders  "tlie  right  to  select  a  cer1;iiii  staled  jji-o- 
portion  of  tlie  board  of  directors"  or  such  other  coiilrol 
over  the  affairs  of  the  company  as  is  considered 
exp<'(ii<'iil  "  (s.  47  ). 

The  i)ro\i>i(H]  enabling  the  preference  share- 
h(»l(lers  to  elect  a  stated  number  of  directors  is 
frequently  taken  advantage  of,  especially  by  the  inser- 
tion of  a  clause  in  the  by-law  to  \\\(\  effect  that  the 
right  shall  become  exei-ciseable  on  defanlt  in  ))ayment 
of  the  preference  dividend.     The  general  I'ule  is  that 
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Sees.  47-49.  (Mch    sliart'lioUiiT    is   ciititknl    to    one    vote    for   every 

^harc  held  by  him  (sec.  88  (b))  but  this  rule  may  be 

oxehuled  or  modified  by  the  by-laws  (s.  88.)  In  the 
al)seiiee  of  a  provision  in  the  British  Columbia  Com- 
panies Act  of  1890,  similar  to  sec.  88,  it  was  held  that 
a  clause  in  the  memorandum  of  association  ])urp0rting 
to  enable  the  holders  of  a  specified  block  of  shares  to 
elect  three  out  of  five  directors  was  null  and  void,  the 
shares  being  held  not  to  be  preference  shares  within 
the  meaning  of  the  statute:  Colonist  Printing  and 
Puhlishing  Co.  v.  Dunsmuir  (1902)  32  S.  C.  R.  679. 

Whether,  conversely,  the  preference  by-law  may  cut 
dowTi  the  ordinary  voting  rights  of  shareholders  is 
not  free  from  doubt.  Section  49  on  the  one  hand 
provides  that  holders  of  preference  shares  shall  enjoy 
the  rights  of  shareholders,  and  section  88  on  the  other 
hand  indicates  that  such  rights  may  be  modified  by 
by-law.  In  the  absence  of  authority  it  is  submitted 
that  the  preference  by-law  creating  the  issue  or  the 
by-laws  in  existence  at  the  time  of  the  issue,  provided 
the  restrictions  are  brought  to  the  notice  of  the  prefer- 
ence shareholders  at  the  time  of  subscription,  may 
limit  their  voting  power  either  as  to  the  quantum  or 
subject  matter.  If,  however,  it  were  sought  subse- 
quently to  limit  such  voting  power  by  by-law  passed 
with  the  help  of  a  majority  of  the  holders  of  common 
shares,  there  is  little  doubt  that  the  Courts  would  at 
tlie  instance  of  preference  shareholders,  whose  rights 
were  thus  infringed,  afford  relief. 

(d)  Exchange  of  preference  shares  for  shares  of  a  dif- 
ferent class — Redemption. 
Bonds  are  frequently  issued  on  the  basis  that  bond- 
liolders  at  their  option  may  exchange  their  bonds  for 
fully  paid  shares,  and  it  may  similarly  be  desirable 
to  confer  on  preference  shareholders  the  right  to 
exchange  their  shares  for  common  shares  of  the  like 
amount.  As,  how^ever,  shares  once  issued  cannot  be 
cancelled  it  is  difficult  to  see  how  any  authorization 
for  such  an  exchange  can  be  found  in  the  act.    There 
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is  this  further  difficulty  that  such  cancellation  would  Sees.  47-49. 
have  the  effect  of  reducing  the  capital  of  the  com- 
pany.  Thus,  if  there  is  an  authorized  share  capital  of 
$300,000  divided  into  1000  preference  and  2000  com- 
mon shares,  the  effect  of  permitting  a  preference 
shareholder  to  exchange  his  shares  for  common  shares 
would  be  to  reduce  the  nominal  capital  of  the  company 
pro  tanto.  This  requires  the  authority  of  supplemen- 
tary letters  patent  (ss.  54-56).  Doubtless  the  same 
applies  to  the  exercise  of  an  option  to  redeem  jjrefer- 
ence  shares  contained  in  the  by-law  authorizing  the 
issue. 

50.  The  company  shall  not  be  bound  to  see  to  the  execution  Execution 
of  any  trust,  whether  express,  implied  or  constructive,^  in  respect  of  trusts, 
of  any  share. 

2.  The  receipt  of  the  shareholder  in  whose  name  the  same  Receipt  of 
stands  in  the  books  of  the  company  shall  be  a  valid  and  binding  shareholder 
discharge  to  the  company  for  any  dividend  or  money  payable  in  eharge. 
respect  of  such  share  whether  notice  of  such  trust  has  been  given 

to  the  company  or  not. 

3.  The  company  sliall  not  be  bound  to  see  to  the  application  Application 
of  the  money  paid  upon  such  receipt.    2  E.  VIL,  c.  15,  s.  39.        of  money. 

The  operation  of  such  a  provision  as  the  above  has 
not  yet  been  fully  determined.  It  does  not  prevent 
a  person  eriiiitably  interested  in  shares  from  procuring 
the  iutcrvciitioii  of  the  court  to  protect  his  rights: 
Bbnwy  V.  Ittrr  II aU  Coal  Co.  (1886)  35  L.  J.  Ch.  363; 
Taijlor  V.  Midlcuid  By  Co.  (1866)  8  W.  R.  401. 

TIk"  iiilc  apart  from  statute  is  that  a  company  is 
bound  to  i)rotect  the  rights  of  a  beneficial  owner  of 
sliares  which  stand  in  its  books  in  the  name  of  a  trus- 
tee or  where  it  has  notice  that  the  shares  are  held  in 
trust. 

The  seclioii  niters  the  law  as.  regards  trusts  of 
which  the  (M.niij.niy  has  notice;  if  the  company  has  no 
notice  of  IIm-  liiisl  it  is  of  course  not  bound  ;iii(l  does 
not  rer|uii'('  the  i)i"ot('ction  of  the  section. 

The  existiug  ]nii)erial  Act,  s.  27,  and  the  corrspond- 
ing  section  of  the  Companies  Act  of  1862,  viz.,  s.  30, 
contain  a  somewhat  different  provision  as  follows; 
"  No   notice   of   any   trust,   express,   implied   or  con- 
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Sect.  50.  slriu'tixc,  shall  be  cuU'ri'd  upon  the  register,  or 
receivable  l)y  the  registrar,  etc.,"  but  in  so  far  as  the 
cases  decided  under  tliese  sections  deal  with  thc^  lia- 
bility of  the  company  to  see  to  the  execution  of  trusts 
they  would  api)ear  to  l)e  applicable. 

The  section  is  a  shield,  not  a  sword,  and  where 
shares  are  held  by  a  shareholder  in  trust  the  company 
is  not  entitled  to  accept  a  mortgage  to  it  of  the  shares 
by  the  trustee  in  derogation  of  the  rights  of  the 
cestui  que  trust:  Birkheck  Loan  Co.  v.  Johnston  (1902) 
3  0.  L.  R.  497.  As  Street,  J.,  said  in  that  case  at  p. 
507,  dealing  with  the  corresponding  section,  53  of 
R.  S.  0.  1897,  the  Act  ''  relieves  the  company  from  the 
duty  of  seeing  to  the  execution  of  any  trust,  to  wliicli 
any  shares  are  subject  and  enables  it  to  pay  money  to 
a  shareholder  who  holds  shares  upon  any  trust  without 
seeing  that  the  money  is  properly  dealt  with  by  the 
shareholder  after  receiving  it,  but  it  goes  no  further. 
It  does  not  entitle  the  company  to  lend  money  to 
A.  witli  express  notice  that  he  is  mere  trustee  for  B." 

The  judgment  was  varied  on  appeal  to  the  Court  of 
Appeal  (1903)  6  0.  L.  R.  258,  but  the  Court  did  not 
dissent  from  the  above  statement  of  the  law  by 
Street,  J. 

It  is  perhaps  not  altogether  free  from  doubt 
whether  the  directors  of  the  company  will  be  person- 
ally liable  if  they  allow'  a  transfer  to  be  registered  in 
contravention  of  equitable  rights  of  which  they  have 
actual  notice.  In  Societc  Generale  de  Paris  v.  Tram- 
ivays  Union  Company  (1884)  14  Q.  B.  D.  424,  a  case 
decided  on  the  provisions  of  section  30  of  The  Imperial 
Companies  Act  (1862),  Cotton,  L.J.,  and  Lindley,  L. 
J.,  in  the  Court  of  Appeal,  thought  that  directors 
might  be  liable ;  Brett,  M.R.,  was  doubtful.  The  point 
was  not  dealt  with  by  the  House  of  Lords  where  the 
decision  of  the  Court  of  Appeal  was  affirmed  siih.  nom. 
Societe  Generale  v.  Walker,  1  App.  Cas.  20.  The 
question  of  the  applicability  of  the  section  has  arisen 
in  connection  with  the  registration  of  executors  or 
other  persons  at  their  request  in  the  case  of  a  death 
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of  a  shareholder.  Thus,  it  has  been  held  under  the  Sect.  50. 
corresponding  section  of  the  Bank  Act  then  in  force,  ^ 
R.  S.  C.  (1886)  c.  120,  s.  29,  that,  as  on  the  death  of  bhe  • 
shareholder  the  title  to  the  shares  vests  in  his  personal 
representatives,  the  bank  could  not  refuse  to  register 
a  transfer  to  a  purchaser  by  an  executor  though  the 
will  of  the  testator  specifically  bequeathed  the  shares 
in  question;  nor  was  the  assent  of  the  legatee  neces- 
sary: Boyd  V.  The  Bank  of  Netv  Brunsivick  (1891)  N. 
B.  Equity  Cases  546.  Similarly,  where  the  mil  whereby 
the  shares  in  question  were  bequeathed  directed  the 
substitution  of  the  legatee's  lawful  issue  at  his  death 
and  the  corporation,  relying  on  a  similar  section 
(s.  36  of  18  Vict.  (Can.)  c.  202),  permitted  an  absolute 
transfer,  which  allowed  the  rights  of  the  issue  to  be 
defeated,  it  was  held  that  this  was  permissible  in  the 
absence  of  actual  knowledge  of  a  breach  of  trust: 
Simpson  v.  Molson's  Bank  (1895)  A.  C.  270. 

See  also  the  note  to  ss.  64  ff.  on  transfer  of  shares. 

A  clause  similar  to  the  above  section  is  frequently 
inserted  in  articles  of  association  of  companies  incor- 
porated under  the  Imperial  Companies  Act  or  similar 
acts,  and  is  known  as  the  '^  Exemption  Clause."  Its 
object  is  to  relieve  the  company  from  the  necessity  of 
taking  notice  of  equitable  interests  in  shares  and  to 
preclude  persons  claiming  under  equitable  titles  from 
converting  the  company  into  a  trustee  for  them.  Where 
the  articles  of  association  contained  an  exem])tion 
clause  it  was  held  tlmt  the  company's  lien  upon  shares 
for  all  claims  against  the  holder  was  available  against 
a  shareholder  who  was  merely  a  trustee  for  others 
for  debts  due  from  him  personally:  Netv  London  c& 
Brazilian  Bank  v.  Brocklehank  (1882)  21  Ch.  D.  302, 
see  also  Be  Perkins  (1890)  24  Q.  B.  D.  613. 

As  regards  the  position  of  a  transferee  of  a  holder 
of  shares  '*  in  trust  "  he  is  bound  to  enquire  whether 
the  transfer  is  authorized  by  the  nature  of  the  trust: 
Sweeney  v.  Bank  of  Montreal  (1887)  12  A.  C.  617 
affirming  (1885)  12  S.  C.  R.  661  ;  see  also  Raphael  v. 
McFarlane  (1890)   18  S.  C.  R.  18.^.       P.ut   llic  words 
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Sect.  50.  "Afaiiagvi'  in  Ti-ust,"  aiJixMidcd  to  the  sio-iiatiire  of 
a  bank  manager,  ini})ort  that  he  hohl  and  transferred 
shares  in  trust  for  his  em])loyers,  the  bank,  and  are 
not  calculated  to  suggest  that  he  stood  in  a  fiduciary 
relation  to  some  other  person  so  as  to  affect  a  trans- 
feree for  value  Avitli  constructive  notice  of  such  rela- 
tionship:  Loudon  cO  Cauadian  Loan,  etc.,  Company 
V.  Duggan  (1893)  A.  C.  506.  See  also  Wilson  v.  B.  C. 
Refining  Co.  (1915)  22  D.  L.  R.  634,  where  the  English 
cases  are  collected. 


B.v-law  to 

coiisoli(l:itt 

shares. 


Purchase  of 
fractions   of 
shares  by 
conipany. 

By-law  for 
subdivision 
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capital. 


By-law  to 
increase 
capital  to 
approved 
and  con- 
firmed. 


be 


By-law  to 
allot  stock. 


Directors 
allot  when. 


Increase  or  Reduction  of  Capital,  etc. 

51.  Tlie  directors  of  tlie  company  may  at  any  time,  when- 
ever the  par  value  of  the  existing  shares  of  the  coin]>any 
is  less  than  one  hundred  dollars  each,  make  a  by-law  consolidat- 
ing them  into  shares  of  a  larger  par  value;  but  no  such  consoli- 
dated share  shall  exceed  the  par  value  of  one  hundred  dollars. 

2.  For  the  purpose  of  such  consolidation,  the  company 
shall  have  the  power  to  purchase  fractions  of  shares,  and  shall 
be  lx)und  to  sell  any  shares  held  from  such  purchases,  within  two 
years  after. the  purchase. 

3.  The  directors  of  the  company  may  also,  at  any  time, 
make  a  by-law  subdividing  the  existing  shares  into  shares  of  a 
smaller  amount.    2  E.  VII.,  c.  15,  s.  40 ;  4  E.  VII.,  c.  5,  s.  2. 

52.  The  directors  of  the  company  may,  at  any  time  <ifter 
ninety  per  centum  of  the  capital  stock  of  the  company  has  been 
taken  up  and  fifty  per  centum  thereon  paid  in,  make  a  by-law 
for  increasing  the  capital  stock  of  the  company  to  any  amount 
which  they  consider  requisite  for  the  due  carrying  out  of  the 
objects  of  the  company. 

2.  Xo  by-law  for  increasing  or  re(hicing  the  capital  stock 
of  the  company,  or  for  subdividing  the  shares,  shall  have  any 
force  or  eifect  whatsoever,  until  it  is  approved  by  the  votes  of 
shareholders  representing  at  least  two-thirds  in  value  of  the 
subscribed  stock  of  the  company  at  a  special  general  meeting  of 
the  company  duly  called  for  considering  the  same,  and  after- 
wards confirmed  by  supplementary  letters  patent.  2  E.  VII., 
c.  lo,  ss.  41  and  43. 

53.  Such  by-law  .shall  declare  the  number  of  the  shares 
of  the  new  stock,  and  may  prescribe  the  manner  in  which  the 
same  .shall  be  allotted. 

2.  In  default  of  the  manner  of  the  allotment  of  the  shares 
of  the  new  stock  being  prescribed  by  such  by-law,  the  control  of 
such  allotment  shall  vest  absolutely  in  the  directors.  2  E.  VII., 
c.  15,  .s.  41. 
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Redu3tion  of  Share  Capital.  Sect.  54. 


54    (1)    Subject   to   confirmation   by   pupplementary   letters  By-law  for 
patent,  a  company  may  by  by-law  reduce  its  share  capital  in  any  'J^^'Jf '""^  ""^ 
way,  and  in  particular,  without  prejudice  to  the  generality  of  capital, 
the  foregoing  power,  may : — 

(a)  Extinguish  or  reduce  the  liability  on  any  of  its  .shares 
in  respect  of  share  capital  not  paid  up ;  or, 

(b)  Eitber  with  or  without  extingui.^hing  or  reducing 
liability  on  any  of  its  shares,  cancel  any  paid-up  share 
capital  which  is  lost  or  unrepresented  by  available  assets; 

or, 

(c)  Either  with  or  without  extinguishing  or  reducing  lia- 
bility on  any  of  its  sliares,  -pay  off  any  paid-up  share    . 
capital  which  is  in  excess  of  the  wants  of  the  company; 

and  may  reduce  the  amount  of  its  share  capital  and  of  its  shares 
accordingly. 

(2)  Xo  bv-law  for  reducing  the  capital  stock  of  the  com- 
pany shall  have  any  force  or  effect  whatsoever,  until  it  is  ap- 
proved by  the  votes  of  shareholders  representing  at  least  two- 
thirds  in  value  of  the  subscribed  stock  of  the  company  at  a 
special  general  meeting  of  the  company  duly  called  for  consider- 
ing the  .same,  and  afterwards  confirmed  by  supplementary  letters 
patent.    2  E.  VIT.,  c.  15,  s.<.   11  and  43;  7-8  Geo.  V.,  c.  25,  s.  8. 

54a.      On   and    from    the   confirmation  by   a   company   of  a  Addition  to 
by-law  for  reducing  share  capital,  or  where  the  reduction  does  |Joi"p.,iiy  of 
not  involve  either  the  diminution  of  any  liability  in  respect  of  "and 
unpaid  share  capital  or  the  payment  to  any  shareholder  of  any  reduced." 
paid-up  share  capital,  then  on  and  from  the  presentation  of  the 
petition  for  supplementary  letters  patent  confirming  the  reduc- 
tion, the  company  shall  add  to  its  name,  until  such  date  as  the 
Secretary  of  State  of  Canada  may  fix,  the  words  "  and  reduced," 
as  the  last  words  in  its  name,  and  those  words  shall,  until  that 
date,  be  deemed  to  be  part  of  the  name  of  the  company :    Pro- 
vided  that,   where   the   reduction    does   not   involve   either   the 
diminution  of  any  liability  in  respect  of  unpaid  share  capital 
or  the  payment  to  any  shareholder  of  any  paid-up  share  capital, 
the  Secretary  of  State  of  Canada  may,  if  he  thinks  expedient, 
dispense    altogether    with    the    addition    of    the    words    "and 
reduccfl."     7-8  (Jeo.  V.,  c.  25,  s.  8. 

54n.    (I)    Where    the    ju-oposed    reduction    of   share    ca])ital  Objections 
involves  either  diminution  of  liability  in  respect  of  unpaid  share  ||y'|'^_fjjj;;''''' 
capital  or  the  payment  to  any  shareholder  of  any  paid-up  .share  "„„.„t  of  list 
capital,  and  in  any  other  case  if  the  Secretary  of  State  of  Can-  ;^[^|Jj{j;;^j°s 
ada  so  directs,  every  creditor  of  the  company  who  at  the  date  of  ''""'^  '  "  ^' 
the  petition  for  supplementary  letters  patent  to  the  Secretary  of 
State  of  Canada  is  entitled  to  any  debt  or  claim  which,  if  that 
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d;\io  wore  the  eoiiiiiuMUH'iiient  of  the  winding-up  of  the  company, 
would  be  admissible  in  })r()or  against  the  company,  shall  be 
entitled  to  object  to  the  reduction. 

(2)  The  Set'retaiy  of  State  of  Cannda  shall  settle  a  list  of 
creditors  so  entitled  to  object,  and  for  that  purpose  shall  ascer- 
tain, as  far  as  possible  without  requiring  an  application  from 
any  creditor,  the  names  of  those  creditors  and  the  nature  and 
amount  of  their  debts  or  claims,  and  may  publish  notices  fixing 
a  day  or  days  within  Afhich  creditors  not  entered  on  the  list  are 
to  claim  to  be  so  entered  or  are  to  be  excluded  from  the  right 
of  objecting  to  the  reduction. 

(3)  Where  a  creditor  entered  on  the  list  whose  debt  or 
claim  is  not  discharged  or  determined  does  not  consent  to  the 
reduction,  the  Secretary  of  State  of  Canada  may,  if  he  thinks 
fit,  dispense  with  the  consent  of  that  creditor,  on  the  company 
securing  payment  of  his  debt  or  claim  by  appropriating,  as  the 
Secretary  of  State  of  Canada  may  direct,  the  following  amount, 
that  is  to  say,— 

(i)  If  the  company  admits  the  full  amount  of  his  debt  or 
claim,  or,  though  not  admitting  it,  is  willing  to  provide 
for  it,  then  the  full  amount  of  the  debt  or  claim ; 

(ii)  If  tlie  company  does  not  admit  or  is  not  willing  to 
provide  for  the  full  amount  of  the  debt  or  claim,  or  if 
the  amount  is  contingent  or  not  ascertained,  then  an 
amount  fixed  by  the  Secretary  of  State  of  Canada  after 
the  like  inquiry  and  adjudication  as  if  the  company  were 
being  wound  up.     7-8  Geo.  V.,  c.  25,  s.  8. 

54c.  The  Secretary  of  State  of  Canada,  if  satisfied,  with 
respect  to  every  creditor  of  the  company  who  under  this  Act 
is  entitled  to  object  to  the  reduction,  that  either  his  consent  to 
the  reduction  has  been  obtained  or  his  debt  or  claim  has  been 
discharged  or  has  determined,  or  has  been  secured,  may  issue 
supplementary  letters  patent  confirming  the  reduction  on  such 
terms  and  conditions  as  he  thinks  fit.  7-8  Geo.  V.,  c.  25,  s.  8. 

54d.  (1)  A  shareholder  of  the  company,  past  or  present, 
shall  not  be  liable  in  respect  of  any  share  to  any  call  or  contri- 
bution exceeding  in  amount  the  difference  (if  any)  between  the 
amount  paid,  or  (as  the  case  may  be)  the  reduced  amount,  if 
any,  which  is  to  be  deemed  to  have  been  paid,  on  the  share  and 
the  amount  of  the  share  as  fixed  by  the  supplementary  letters 
patent; 

Provided  that  if  any  creditor,  entitled  in  respect  of  any 
debt  or  claim  to  object  to  the  reduction  of  share  capital,  is  by 
reason  of  his  ignorance  of  the  proceedings  for  reduction,  or  of 
their  nature  and  effect  with  respect  to  his  claim,  not  entered 
on  the  list  of  creditors,  and,  after  the  reduction,  the  company  is 
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unable,  within  the  meaning  of  the  provisions  of  the  Winding-up  Sect.  54d. 
Act  to  pay  the  amount  of  his  debt  or  claim,  then, — 


R.S.,  c.  144. 

(i)  every  person  wlio  was  a  shareliolder  of  the  company 
at  the  date  of  the  supplementary  letters  patent  shall  be 
liable  to  contribute  for  the  payment  of  that  debt  or 
claim  an  amount  not  exceeding  the  amount  which  he 
would  have  been  liable  to  contribute  if  the  company  had 
commenced  to  be  wound  up  on  the  day  before  the  date  of 
the  supplementary  letters  patent;  and, 

(ii)  if  the  company  is  wound  up,  the  Court,  on  the  appli- 
cation of  any  such  creditor  and  proof  of  his  ignorance  as 
aforesaid,  may,  if  it  thinks  fit,  settle  accordingly  a  list  of 
persons  so  liable  to  contribute,  and  make  and  enforce 
calls  and  orders  on  the  contributories  settled  on  the  list 
as  if  they  were  ordinary  contributories  in  a  winding-up. 

(2)   Nothing  in  this  section  sliall  affect  the  rights  of  the 
contributories  among  themselves.     7-8  Geo.  V.,  c.  25,  s.  8. 

54e.  Any  director,  manager,  or  officer  of  the  company  who  Penalty  for 
wilfully  conceals  the  name  of  any  creditor  entitled  to  object  to  concealment 
the  reduction,  or  wilfully  misrepresents  the  nature  or  amount  creditor, 
of  the  debt  or  claim  of  any  creditor,  or  aids  or  abets  in  or  is  privy 
to  any  such  concealment  or  misrepresentation,  is  guilty  of  an 
indictable  offence  and  liable  to  five  years'  imprisonment  or  to 
a  penalty  not  exceeding  one  thousand  dollars,  or  to  both  such 
imprisonment  and  such  penalty.     7-8  Geo.  V.  c.  25,  s.  8. 

54f.  In  any  case  of  reduction  of  share  ca|)ital  the  Secretary  Publication 
of  State  of  Canada    may  require  the  company  to  publish,  as  he  of  reasons 
directs,  the  reasons  for  reduction,  or  such  other  information  in  tfj/^^"^" 
regard  thereto  as  he  may  think  expedient  with  a  view  to  give 
proper  information  to  tlie  public,  and,  if  he  thinks  fit,  the  causes 
which  led  to  tlio  reduction.     7-8  CJeo.  V.,  1917,  c.  25,  s.  8. 

55,  At  any  time,  not  more  than  six  months  after  the  approval  Supple- 

of  a  by-law  for  increasing  or  reducing  the  capital  stock  of  the  mentary  Let- 
company,  or  for  subdividing  the  shares,  the  directors  may  apply  fii-n^  by-law. 
to  the  Secretary  of  State  for  the  issue  of  supplementary  letters 
patent  to  confirm  the  same.    2  E.  VII.,  c.  15,  s.  44. 

56.  The   directors  shall,  with   such   application,   produce  a  Evidence 
copy  of  such  by-law,  under  the  seal  of  the  company,  and  signed  with 

by  the  president  or  vice-president,  and  the  secretary,  and  estab-  -'ippljcation. 
lish  to  the  satisfaction  of  the  Secretary  of  State,  the  due  ])assage 
and  approval  of  sucli  by-law  and  the  expediency  and  l)ona  fide 
character  of  the  increase  or  reduction  of  capital  or  subdivision  of 
shares,  as  the  case  may  be,  thereby  provided  for. 
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Sect.  56.  -•  The  Soeretnry  of  Stnto  shall,  for  Ihat  i)urposc,  take  any 

^^ requisite  evidence  in  writing,  by  oath  or  affirmation  or  by  solemn 

how'VaVeu     <h'olaralion.  and  shall  keep  of  record  any  such  evidence  so  taken. 
'    ■    3  E.  VII.,  r.  15,  s. -14. 

Granting  57.   I'pon  the  due  passage  and  approval  of  such  by-law  being 

of  tho letters,  g^^  established,  the  Secretary  ol'  State  may  grant  such  supple- 
mentary letters  patent. 
Notice.  2.  Notice  of  the  granting  of  such  letters  patent  shall  be 

forthwith    given    by    the    Secretary    of    State    in    the    Cmiada 
Gazette,  in  the  form  E  in  the  schedide  to  this  Act. 
Effect  of  3.  From  the  date  of  such  supplementary  letters  patent,  the 

letters.  capital  stock  of  the  company  shall  be  and  remain  increased  or 

reduced,  or  the  shares  subdivided,  as  the  case  may  be,  to  the 
amount  in  the  manner  and  subject  to  the  conditions  set  forth  by 
such  by-law. 
New  stock  -i.  The  whole  of  the  stock,  as  so  increased  or  reduced  or  with 

subject  to  g^ieh  subdivided  shares,  shall  become  subject  to  the  provisions 
of  this'""^  of  this  Part,  in  like  manner,  as  far  as  possible,  as  if  every  part 
part.  thereof  had  been  or  formed  part  of  the  stock  of  the  company 

originally  subscribed.    2  E.  VII.,  c.  15,  s.  45. 

Increase  or  reduction  of  capital,  etc. 
Increase  of  capital. 
Reduction  of  capital. 
Modes  of  reduction. 
Pari  passu. 
Illegal  reduction. 

Procedure  for  alteration  of  capital  stock. 
Increase,  decrease,  or  sub-division. 
Further  requirements  in  case  of  reduction. 
Consolidation  of  shares. 

The  general  rule  is  that  where  the  authorized  share 
capital  of  a  company  has  become  fixed  by  its  letters 
patent  there  is  no  inherent  power  in  the  company  or 
in  its  shareholders  or  directors  to  alter  such  share 
capital.  The  Act,  however,  contains  provisions  per- 
mitting such  alteration  on  compliance  with  the  statu- 
tory requirements. 

It  follows  from  the  rule  first  stated  that  no  increase, 
decrease  or  subdivision  of  the  capital  stock  of  a  com- 
pany is  valid  unless  the  steps  prescribed  by  the 
statute  have  been  strictly  followed.       So  where  the 
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company's  capital  has  been  increased  without  the  issue  Sees.  51-57. 
of  supplementary  letters  patent  and  the  holders  of 
the  new  shares  have  voted  on  a  resolution  at  a  share- 
holders' meeting  the  resolution  is  invalid,  even  though 
a  majority  of  the  original  shareholders  voted  in  favor 
of  it:  Courchene  v.  Viger  Park  Co.  (1915)  23  D.  L.  R. 
693;  24  Que.  K.  B.  97. 

Under  the  Dominion  Act,  it  is  a  condition  prece-  inorease 
dent  for  the  increase  of  capital  that  ninety  per  cent.  ^  ^'^^^ 
of  the  authorized  capital  has  been  subscribed  and 
fifty  per  cent,  thereon  paid  in.  Bona  fide  compliance 
wdtli  this  requirement  is  essential,  and  an  attempt  to 
pay  up  the  existing  shares  by  declaring  a  discount  to 
the  amount  unpaid  is  ineffectual:  In  re  Ontario 
Express  &  Transportation  Co.  (1894)  21  A.  R.  646. 
See  also  Page  v.  Austin  (1884)  10  S.-  C.  R.  132,  167. 
The  increase  of  capital  must,  moreover,  be  sanctioned 
by  supplementary  letters  patent.  While  such  supple- 
mentary letters  patent  when  granted  are  not  open  to 
attack  at  the  instance  of  a  meml)er  of  the  public  by 
reason  of  the  irregularity  in  respect  of  any  matter  pre- 
liminary to  their  issuance,  this  rule  does  not  apply  as 
against  the  Attorney-General:  Myers  v.  Lucknow  Ele- 
vator Co.  (1905)  6  6.  W.  R.  291. 

On  an  increase  of  capital  the  new  shares  should  be 
offered  to  the  existing  shareholders  pro  rata,  and  a 
one-sided  allotment  by  the  directors  to  themselves  of 
the  new  siiarcs  so  as  to  alter  the  control  has  been  held 
invalid:  Martin  v.  (Siljson  (1908)  15  ().  L.  R.  628.  See 
also  Bonisterl  v.  CoJlis  Leather  Co.  (1919)  45  ().  L.  R. 
195. 

The  procedure  to  be  followed  ])y  llie  company  on  an 
application  fo)'  an  increase  of  ca})ital  is  set  out  below. 

Section  54  of  R.  S.  C.  1906,  c.  79,  was  i-cpcah'd  in  Uofinrtinn 
1917  by  llic  Companies  Act  Amendment  Act,  7-8  V.  c.  "^ ''"''"•'''■ 
25,  and  a  new  group  of  sections  inmibered  54  to  54F 
enacted.     Tlnise  sections  adopt  the  })i-()visions  of  sec- 
tions 46  and  following  sections  of  the  Imperifd  Com- 
panies (Consolidation)  Act,  1908,  with  some  modifica- 
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Sees.  51-57.  tions  necessitated  by  reason  ol'  llic  different  mode  of 
incorporation  in  use  nnder  the  J)()iniirK)n  Act,  viz.,  by 
letters  patent  instead  of  by  meniorauduin  and  articles 
of  association,  and  by  reason  of  the  fact  that  the  Secre- 
tary of  State  is  snbstilnted  for  the  Oonrt  as  the  autho- 
rity who  conlirnis  the  reduction. 

Modes  of  A  reduction  of  the  capital  stock  of  a  company  may 

mhiction.  |..^|,^  place  in  various  ways,  of  which  the  following  are 
examples : — 

1.  By  cancelling  liability  of  shareholders  in  respect 
of  unpaid  capital.  For  example,  shares  having  a  par 
value  of  $100  each  have  been  subscribed  for  and  issued 
to  shareholders;  $50  have  been  paid  up  on  each  share 
and  there  remains  a  liability  of  $50,  which  can  be  called 
up  at  any  time  by  the  directors.  If  the  shares  are  re- 
duced to  $50  fully  paid  shares  this  liability  is  extin- 
guished. 

2.  By  paying  off  or  returning  paid-up  capital  not 
required  for  the  purposes  of  the  company. 

8.  By  cancelling  authorized  capital  or  unissued 
shares. 

4.  By  cancelling  capital  which  has  been  lost  or  is 
•unrepresented  by  available  assets. 

This  latter  mode  is  the  one  which  is  adopted  for  the 
purpose  of  enabling  a  company  to  pay  dividends  after 
a  loss  or  depreciation  of  capital.  See  In  re  Hoare,  c&c, 
Co.,  Ltd.  (1904)  2  Ch.  208,  and  the  note  to  s.  70. 

In  view  of  the  fact  that  the  amendment  to  the  Act 
is  recent  and  the  practice  thereunder  has  not  yet  been 
defined  it  is  not  possible  to  state  to  what  extent  the 
decisions  under  the  corresponding  sections  of  the  Im- 
perial Act  will  be  applied,  but  it  is  submitted  that  the 
Secretary  of  State  will  be  guided  by  the  English  prac- 
tice. The  following  is  a  short  statement  of  the  result 
of  some  of  the  more  important  cases  under  the  sections 
of  the  Imperial  Act. 

Further  The    scctioii  autliorizes    the    reduction    of    share 

Suction       capital  in  '^any  way";  and  the  above  list  of  modes  is 

not  exhaustive.    Any  form  of  reduction  of  capital  may 
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bo  sanctioned:  British  American  Trustee  Corporation  Sec&.  51-57. 
V.  Couper  (1894)  A.  C.  399;  if  it  is  not  unjust  or 
inequitable :  In  re  Credit  Assurance,  dc,  Corporation, 
Ltd.  (1902)  2  Ch.  601;  and  is  fair  as  between  the 
various  classes  of  shareholders:  Poole  v.  National 
Bank  of  China  (1907)  A.  C.  229.  A  scheme  of  reduction 
may  be  fair  and  equitable  though  it  alters  the  rights 
of  preference  shareholders :  In  re  Welshach  Incandes- 
cent Gas  Light  Co.,  Ltd.  (1904)  1  Ch.  87. 

AVhere  there  are  several  classes  of  shares  prima  Pari  passu 
facie  the  reduction  should  be  pari  passu :  Bannatyne  v. 
Direct  Spanish  Thlegraph  Co.  (1887)  34  Ch.  D.  287. 
If,  however,  preference  shares  are  entitled  to  priority 
as  to  capital  the  reduction  should  be  eifected  upon  the 
other  classes:  In  re  Agricultural  Hotel  Co.  (1891)  1 
Ch.  396;  In  re  London  and  Netv  York  Investment  Cor- 
poration (1895)  2  Ch.  860.  The  rule  is  that,  where  there 
are  different  classes  of  shares,  the  loss  of  capital  should 
fall  on  those  classes  which  according  to  the  constitu- 
tion of  the  company  are  the  proper  ones  to  bear  it :  In 
re  Floating  Dock  Co.,  Ltd.  (1895)  1  Ch.  691.  But  a 
reduction  may  be  sanctioned  which  alters  the  rights  of 
different  classes  of  shareholders:  In  re  Welshach  In- 
candescent Gas  Light  Co.  (1904)  1  Ch.  87. 

In  that  case  the  company  having  passed  a  special 
resolution  for  reduction  of  its  capital  also  resolved  in 
accordance  with  the  provisions  of  the  articles  that, 
after  confirmation  of  the  special  resolution  by  the 
Court,  the  rights  of  the  shareholders  inter  sc  should  be 
altered  in  favor  of  the  ordinary  shareholders  at  the 
expense  of  the  preference  shareliolders.  It  w^as  held 
that  the  Court  might  consider  whether  the  scheme  was 
fair  or  unfair,  wliether  it  did  or  did  not  accord  exactly 
with  the  legal  lights  of  the  shareholders;  and  the 
scheme,  including  the  alteration  of  the  rights  of  the 
shareholders,  being  deemed  fail"  and  ('(juilable  the 
reduction  was  eonfiiitied. 

In  British  and  American  Trustee  Corporation  v. 
Couper  (1894)  A.  C.  399,  the  company  had  j)ower  under 
its   articles   to    i-ednce   eapitnl    l»y    paying   off  capital. 
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Sees.  51-57.  The  comi)niiy  c.-MTit'd  on  biisiiu'ss  in  England  and  llio 
Tiiited  States  and  found  this  to  hv  disadvantageous, 
and  a  si)ecial  resolution  was  passed  whereby  the  com- 
pany was  to  make  over  the  American  assets  to  the 
shareholders  there  and  cancel  their  shares,  the  English 
8liareht)hk>rs  taking  tlie  English  assets  and  an  agreed 
sum  by  way  of  adjustment.  It  was  held  that  the 
arrangement  was  fair  and  equitable  and  should  be  con- 
firmed. 


Illeiral 
reduction. 


For  examples  of  cases  where  reduction  has  been 
refused  on  the  ground  of  illegality  see  In  re  Develop- 
tiioif  Company  of  Central  and  West  Africa  (1902)  1 
Ch.  547;  i?e  Walker  Steam  Trawl,  do.,  Co.  (1908)  S.  C. 
123  Ct.  of  Sess.  10  E.  123.  In  the  former  case  deferred 
shares  were  proposed  to  be  cancelled  and  the  holders 
were  to  receive  100  £1  ordinary  shares  in  exchange  for 
each  £1  deferred  share.  This  scheme  was  held  to  be 
illegal  as  being  in  reality  an  increase  of  capital  and  the 
issue  of  part  thereof  at  a  99  per  cent,  discount.  In  the 
latter  case  part  paid  shares  were  converted  into  paid- 
up  shares  and  the  unissued  capital  increased. 


Increase, 
decrease 
or  saib- 
division. 


Procedure  for  alteration  of  capital  stock. 

The  procedure  to  be  followed  by  the  company  is  the 
same  for  applications  to  increase,  decrease  or  sub- 
divide the  share  capital  of  the  company. 

A  by-law  must  first  be  passed  by  the  directors  and 
approved  by  the  votes  of  shareholders  representing 
two-thirds  in  value  of  the  subscribed  stock  of  the  com- 
pany at  a  special  general  meeting  of  the  company  duly 
called  for  considering  the  by-law.  The  directors  must 
then  within  six  months  after  the  approval  of  the  by-law 
by  the  shareholders  apply  to  the  Secretary  of  State  for 
supplementary  letters  patent.  The  by-law  does  not 
become  operative  until  the  supi^lementary  letters 
patent  confirming  it  have  been  issued. 

The  following  documents  are  required: — 

(1)  Petition  for  supplementary  letters  patent 
signed  by  the  directors  or  a  majority  of  them. 
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(2)  Declaration  verifying  signatures  to  the  peti- Sees.  51-57. 
tion. 

(3)  Declaration  verifying  the  truth  of  the  facts  set 
out  in  the  petition  and  the  bona  fide  character  of  the 
increase,  decrease  or  sub-division. 

(4)  Declaration  by  a  responsible  officer  of  the  com- 
pany proving  the  due  passing  of  the  by-law  and  pro- 
ducing and  verifying  the  follo\\ing: — 

(a)  Copy  of  such  by-law  duly  certified  under  the 
seal  of  the  company  and  signed  by  the  President  or 
Vice-President  and  by  the  Secretary ; 

(b)  A  copy  of  the  proceedings  at  the  meeting  of 
shareholders  with  respect  to  the  confirmation  of  the 
by-law ; 

(c)  An  extract  from  the  general  by-laws  of  the 
company  setting  out  the  provisions  applicable  to  the 
calling  of  meetings  of  shareholders ; 

(d)  A  copy  of  the  notice  or  advertisement  as  the 
case  may  be  summoning  the  meeting  of  shareholders. 

In  any  case  of  reduction  of  share  capital  publica-  Further  re- 
tion  of  the  reasons  for  reduction  or  other  information  ^^  thTds? 
with  regard  thereto  may  be  required  (s.  54f).     ^^^^  ^j ^^^'^"tJj'^° 
In  re  Truman,  H anbury,  Buxton  S  Co.  (1910)  2  Ch. 
498. 

In  all  cases  of  reduction  of  capital  the  company  is 
required  to  add  the  words  "  and  reduced  "  to  its  name 
until  such  date  as  is  fixed  by  the  Secretary  of  State. 
Where  the  reduction  does  not  involve  the  diminution 
of  liability  or  paying  off  any  paid-up  share  capital 
they  are  only  required  to  be  used  from  the  time  of  the 
presentation  of  the  petition ;  and  the  Secretary  of  State 
may  dispense  altogolher  with  the  use  of  the  words,  but 
under  tlie  English  practice  this  is  rarely  done.  It  was 
done  in  In  re  Australian  Estates  and  Mortgage  Co. 
(1910)  1  Ch.  414  on  the  ground  that  the  company  would 
be  injured  by  the  addition. 

Where  a  diminution  of  liability  or  a  return  of  paid 
up  capital  are  involved  the  words  must  be  used  from 
the  date  of  the  confirmation  of  the  by-law.    And  in  both 
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Sees.  51-57.  i-ascs  luuler  liio  English  practice  tlio  use  of  this  addi- 
tion  is  generally  required  for  a  period  of  one  month. 
Where  the  proposed  reduction  of  share  capital  in- 
volves a  diminution  of  liability  or  a  return  of  paid-up 
capital,  and  in  any  other  case  if  the  Secretary  of  State 
so  directs,  the  Secretary  of  State  must  settle  a  list  of 
the  creditors  of  the  company  entitled  to  object  to  the 
reduction  and  follow  the  additional  procedure  set  out 
in  s.  54B  for  obtaining  their  consent  or  dispensing  with 
it  on  the  terms  set  out  in  the  section.  Doubtless  under 
ss.  54B  ff.  the  practice  under  the  corresponding  sec- 
tions of  the  Imperial  Act  will  be  largely  adopted,  as  to 
which  see  Palmer  Precedents,  Part  1  (ed.  1912),  p. 
1287. 


Consolida- 
tion of 
shares. 


The  provisions  with  resjDCct  to  the  confirmation  of 
the  by-law  and  the  obtaining  of  supplementary  letters 
patent  do  not  apply  to  a  by-law  consolidating  the  exist- 
ing shares  of  the  company  into  shares  of  a  larger  par 
value. 

It  is  to  be  noted  that  the  right  to  consolidate  shares 
is  only  given  where  the  par  value  of  the  shares  is  less 
than  $100  each,  and  the  shares  as  consolidated  must  not 
exceed  the  par  value  of  $100  each  (s.  51).  If  it  is 
desired  to  issue  shares  of  a  greater  par  value  than  $100 
each  the  proper  provision  for  that  purpose  should  be 
embodied  in  the  petition  for  incorporation. 


Calls  witliin 
the  first 
year. 


CaUs  for 
residue. 


Calls. 

58.  Not  less  than  ten  per  centum  upon  the  allotted  shares 
of  stock  of  the  company  shall,  by  means  of  one  or  more  calls 
formally  made,  be  called  in  and  made  payable  within  one  year 
from  the  incorporation  of  the  company. 

2.  The  residue  shall  be  called  in  and  made  payable  when 
and  as  the  letters  patent,  or  tlio  provisions  of  this  Part,  or  the 
by-laws  of  the  company  direct.    2  E.  VII.,  c.l5,  s.  46. 


Call  when 

demand 

made. 


Interest  on 
calls. 


59.  A  call  shall  be  deemed  to  have  been  made  at  the  time 
when  the  resolution  of  the  directors  authorizing  such  call  was 
passed.     2  E.  VIT.,  c.  15,  s.  47. 

60.  If  a  shareholder  fails  to  pay  any  call  due  by  him,  on  or 
before  the  day  appointed  for  the  payment  thereof,  he  shall  be 
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liable  to  pay  interest  for  the  same,  at  the  rate  of  six  per  centum    Sect.  60. 
per  annum  from  the  day  appointed  for  pajnnent  to  the  time  of 
actual  payment  thereof.     2  E.  YII.,  c.  15,  s.  47. 

61.  The  directors  may,  if  they  think  fit,  receive  from  any  p^jT^ient  in 
shareholder  willing  to  advance  the  same,  beyond  the  sums  then  advance  on 
actually  called  for,  all  or  any  part  of  the  amounts  remaining  shares, 
unpaid  on  the  shares  held  by  such  shareholders. 

2.  Upon  the  money,  so  paid  in  advance,  or  so  much  thereof,  interest  may 
as,  fi-om  time  to  time,  exceeds  the  amount  of  the  calls  then  made  be  allowed. 
upon  the  shares  in  respect  of  which  such  advance  is  made,  the 
company  may  pay  interest  at  such  rate  not  exceeding  eight  per 
centum  per  annum,  as  the  shareholder  who  pays  such  sum  in 
advance  and  the  directors  agree  upon.    2  E.  VII.,  c.  15,  s.  48. 

62.  If  after  such  demand  or  notice  as  is  prescribed  by  the  Forfeiture  of 
letters  patent,  or  by  resolution  of  the  directors,  or  by  the  by-laws  shares  for 
of  the  company,  any  call  made  upon  any  share  is  not  paid  within  "j^^^f/™^"^ 
such  time  as  by  such  letters  patent  or  by  resolution  of  the  direc- 
tors or  by  the  by-laws  is  limited  in  that  behalf,  the  directors,  in 

their  discretion^  by  vote  to  that  effect  duly  recorded  in  their 
minutes,  may  summarily  declare  forfeited  any  shares  whereon 
such  call  is  not  paid. 

2.  Such  shares  so  declared  forfeited  shall  thereupon  become  Revert  to 
the  property  of  the  company,  and  may  be  disposed  of  as  the  company. 
company  by  the  by-laws  or  otherwise  prescribes. 

3.  Notwithstanding  such  forfeiture,  the  holder  of  such  shares  Liaiiility  of 
at  the  time  of  forfeiture  shall  continue  liable  to  the  creditors  of  J.\"pj}?j'Jj.g^ 
the  company  at  such  time  for  the  full  amount  unpaid  on  such  '^^*^ 
ehares  at  the  time  of  forfeiture,  less  any  sums  which  are  subse- 
quently received  by  the  company  in  respect  thereof.     2  E.  VII., 

c.  15,  s.  49. 

63.  Tlie  directors  may,  if  they  see  fit,  instead  of  declaring  ihiforcoment 
forfeited  any  share  or  shares,  enforce  payment  of  all  calls,  and  "^[i';'-*.'"^"*^ 
interest  thereon,  by  action  in  any  Court  of  oompotont  jurisdic-  ^^i.tTon!"   ^ 
tion. 

2.  In  such  action  it  shall  not  be  necessary  to  set  forth  the  Wiiatouly 
special    matter,   but   it  shall   be   sufficient   to   declare   tliat   the  "jjp^^dand 
defendant  is  a  holder  of  one  share  or  more,  stating  the  number  pi-oved. 
of  shares,  and   is  indebti'd  in  the  sum  of  money  to  which  the 
calls  in  arrear  amount,  in  respect  of  one  call  or  more,  upon  one 
share  or  iiioro,  stating  the  number  of  calls  and  the  amount  of 
each  call,  wherebv  an  action  has  accrued  to  the  company  under 
this  Part.    2  E.  VII.,  c.  15,  s.  50. 
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Sees.  58-63.  Calls. 


Definition 
of  call. 


Discretion 
of  directors. 


Definition  of  call. 

Discretion  of  directors. 

Instalments  distinguished  from  calls. 

How  made. 

Procedure  in  making  calls. 

Regularity  of  calls. 

Proof  of  making  call. 

Prepayment  of  shares. 

Notice  of  call. 

Enf  01  cement  of  payment  of  calls. 

Defences  to  action  for  calls. 
Forfeiture. 

Liability  or  disability  apart  from  forfeiture. 

Regularity  of  forfeiture. 

Procedure. 
Cancellation. 
Surrender. 

The  term  "  call  "  is  an  expression  used  to  denote 
both  a  demand  for  money  and  the  sum  demanded,  and 
in  this  last  sense  it  signifies  either  the  whole  sum  re- 
quired to  be  raised  at  one  time  from  the  shareholders 
of  a  company  by  contribution  amongst  themselves  or 
that  proportion  of  this  entire  sum  which  is  payable  in 
respect  of  each  share.  See  also  Re  Port  Arthur  Wafjon 
Co.,  Tudhope's  Case  (1919)  45  0.  L.  R.  260,  268. 

Section  58  provides  that  not  less  than  ten  per 
centum  on  the  allotted  shares  of  the  company  shall  be 
called  up  within  a  year  from  the  date  of  incorporation. 
It  appears  that  this  section,  like  section  26,  is  directory 
only,  and  that  the  failure  of  the  directors  to  make  the 
prescribed  calls  has  not  the  effect  of  putting  a  share- 
holder in  arrears  so  as  to  prevent  his  making  a  transfer 
of  his  shares :  Ontario  Investment  Association  v.  Sippi 
(1890)  20  0.  R.  440.  Since  the  Act  contains  no  pro- 
visions as  to  how  the  balance  of  the  allotted  sharers 
shall  be  called  up,  the  time  and  the  manner  of  calling 
up  the  stock  depend  on  the  provisions  of  the  lotters 
patent  or  the  by-laws  relating  to  calls.  Hence,  if  the 
letters  patent  or   by-laws  contain   no   restrictions  the 
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directors  may  make  calls  as  they  see  fit  in  the  exercise  Sees.  58-63. 
of  their  discretion,  subject  only  to  the  limits  which  are  ~      '. 
set,  first,  by  the  rule  that  no  calls  can  be  made  upon  the  of  Directors, 
shareholders   of   any  company  for  any  purposes  not 
warranted    by    the    constitution    of    that    company; 
secondly,  that  the  shareholders  are  not  bound  to  con- 
tribute more  than   the   capital   which   may  have  been 
agreed  upon ;  and  thirdly,  where  shares  have  been  sub- 
scribed for  on  the  basis  of  a  prospectus  or  an  agree- 
ment whereby  they  are  payable  by  fixed  instalments 
the  directors   can   not  increase   those   instalments  or 
make  the  shareholder  anticipate  the  date  of  payment 
by  means  of  calls. 

The  Court  will  not  interfere  with  the  discretion  of 
directors  in  making  a  call;  for  example,  on  the  ground 
that  the  money  is  not  wanted  for  the  purposes  of  the 
company^  or  on  any  other  ground  except  mala  fides: 
Odessa'Tramivaijs  v.  Mendd  (1878)  8  Ch.  D.  235,  but 
this  holding  is  to  be  taken  as  subject  to  the  exception 
that  no  call  can  be  made  in  anticipation  of  the  in- 
stalment provided  for  in  the  subscription. 

The  directors,  in  the  absence  of  statutory  restric- 
tion, can  call  up  all  the  amounts  unpaid  in  respect  of 
shares  at  one  time:  Lake  Superior  Navigation  v.  Mor- 
rison (1872)  22  U.  C.  C.  P.  217. 

Where  a  call  is  made  upon  all  shareholders  without 
discrimination  or  impartiality  the  Court  will  not  inter- 
fere to  determine  whether  it  was  necessary  or  not. 
But  if  calls  were  made  in  such  a  way  as  to  favor  one  set 
of  shareholders  the  Court  might  interfere  to  protect 
them:  Christopher  v.  Noxon  (1884)  4  0.  R.  672,  the 
rule  being  that  calls  must  be  made  on  shareholders 
equally.  Even  where  the  articles  of  a  company  gave 
the  power  to  make  calls  on  some  members  and  not  on 
others  it  was  held  that  this  did  not  justify  the  making 
of  a  call  on  certain  members  only  on  the  ground  that 
they  had  been  dilatory  in  paying  former  calls:  Gallo- 
ivaij  V.  Halle  Covccrts  Sorirtj/  (1914-5)  31  T.  L.  R.  469. 
So  where  directors  in  ninkiiig  a  call  excluded  a  large 
amount  of  stock  held  abroad  it  was  held  in  an  action 
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Sees.  58-63.  Tor  a  call  against  a  shareholder  in  Canada  that  the 
,,.  Z  assessment  was  not  an  equal  assessment  and  was  there- 
of  Directors,  lore  bad.  And  although  the  directors  were  empowered 
in  making  an  assessment  to  restrict  it  to  half  the  stock, 
it  was  hold  that  this  would  not  justify  excluding  part 
of  the  stock  altogetlier,  but  at  most  allowed  them  to 
make  an  equal  assessment  on  all  the  stock  to  that  ex- 
tent :  European  and  N.  A.  By.  Co.  v.  McLeod  (1875)  16 
N.  B.  3. 

Even  though  the  articles  of  association  of  a  com- 
I^any  may  permit  the  directors  to  make  a  difference 
between  shareholders  in  the  amount  of  calls  and  the 
time  of  payment,  it  is  a  breach  of  duty  on  the  part  of 
directors  to  favor  themselves  in  this  regard  unless  they 
inform  the  shareholders  and  get  their  consent:  Alex- 
ander V.  Automatic  (1899)  2  Ch.  302.  The  general 
rule  that  directors  must  not  favor  themselves  applies 
where  the  contribution  exacted  from  the  shareholders 
is  not  technically  a  call:  Peterborough  Cold  Storage 
Co.  (1907)  14  0.  L.  R.  475. 

In  an  action  for  calls  respondent  alleged  that  the 
subscriptions  of  two  shareholders  had  been  reduced  on 
the  subscription  book  after  the  respondent  subscribed 
for  his  shares,  and  the  call  having  been  made  against 
these  shareholders  on  the  reduced  amount  was  unequal 
and  therefore  invalid.  Held,  that  while  admitting  the 
principle  that  calls  must  be  equal  the  respondent  had 
failed  to  prove  that  the  'calls  were  either  illegal,  par- 
tial, or  unjust':  National  Insurance  Co.  v.  Hatton 
(1879)  2  L.  N.  238,  24  L.  C.  J.  Q.  B.  26. 

A  company  which  is  in  difficulties  may  make  a  call 
to  prevent  the  transfer  of  shares:  Gilbert's  Case 
(1869-70)  L.  R.  5  Ch.  559,  and  a  call  may  be  made  to  in- 
crease the  saleable  assets  of  a  company  to  the  amour t 
thereof:  Neiv  Zealand,  Sc,  Co.  v.  Peacock  (1894)  1  Q. 
B.  622. 

Instalments  distinguished  from  calls. 

Instalments         Instalments  jjayable  under  agreement  to  purchase 

from  calls:     sliares  are  not  calls,  e.g.,  where  there  has  been  a  public 

issue  and  shares  are  subscribed  for  on  the  terms  of  a 

prospectus   providing   for   payment   by  instalments: 
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Alexander  v.  Automatic   (1900)    2   Ch.  56.     See  also  Sees.  58-63. 

Re  Port  Arthur  Wagon  Co.,  Tudliope's  Cuse  (1919) 

45  0.  L.  R.  260.  In  Graham  Island  Collieries  v.  McLeod 
(1914)  16  D.  L.  R.  281,  Macdonald,  C.J.A.,  and  Martin, 
J.A.,  of  the  British  Columbia  Court  of  Appeal,  said  instalments. 
that  a  stipulation  that  the  balance  due  under  a  sub- 
scription should  be  payable  on  call  within  eigh- 
teen months  after  allotment  meant  that  the  bal- 
ance should  not  be  payable  within  eighteen  months 
except  on  call,  but  that  after  the  expiration  of  such 
time  the  balance  became  due  and  payable  without 
call.  It  is  difficult  to  see,  however,  what  answer  the 
company  could  have  in  such  a  case  to  the  defence  of 
the  shareholder  that  he  was  entitled  to  hav6  the  terms 
of  his  agreement  adhered  to. 

The  question  arises  whether  default  in  the  payment 
of  instalments  as  distinguished  from  calls  will  enable 
directors  to  forfeit  shares.  Unless  the  prospectus  or 
agreement  on  which  the  shares  are  sold  expressly 
enables  the  directors  to  forfeit  for  non-payment  of 
instalments  it  is  submitted  there  is  no  such  power. 
The  proper  procedure  is  to  make  a  formal  call 
and  then,  in  the  event  of  further  default,  to  declare 
a  forfeiture  under  section  62  for  non-payment  of  the 
call.  Section  66  provides  that  no  share  shall  be  trans- 
ferable until  all  previous  calls  thereon  are  paid ;  in  the 
absence  of  authorit}'  it  is  extremely  doubtful  whether 
shares  on  which  instalments  are  overdue  are  similarly 
incapable  of  transfer.  See  now  Re  Port  Arthur  Waf/ou 
Co.,  supra. 

Generally  there  is  no  lialjility  to  i)ay  for  shares  ciommence- 
until  a  call  is  made,  and  notice  thereof  given  to  the  Jjl^^i^i^^^ 
shareholder,  and  until  that  time  the  statute  of  limita- 
tions does  not  run  against  the  company.  Therefore, 
persons  named  as  shareliolders  in  a  charter  issued  in 
]880  were  in  in  1891  held  liable  to  pay  the  amount  of 
their  sliares,  no  formal  call  having  been  made  in  tlie 
meantime:  Re  Haggart  Bros.  Matnifacl uriiit/  Co.; 
Peaker's  and  Runion's  Case  (1892)  19  A.  R.  582,  and 
see  Alexander  v.  Automatic  Telepliove  Co.  (1900)  2 
Ch.  56. 
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Sees.  58-63.  An  agreement  that  a  shareholder  shall  not  be  liable 
for  calls  is  ultra  vires:  Ex  p.  Clark  (1869)  L.  R.  7  Eq. 
550;  Bmin's  Case  (1860)  2  De  G.  F.  and  J.  275,  and  see 
Re  Lake  Ontario  Navigation  Co.  (1909)  20  0.  L.  R.  191; 
and  when  a  call  has  been  made  a  shareholder  can  not  be 
released  from  his  liability  to  pay  it :  Mother  Lode  Con- 
solidated V.  Hill  (1903)  19  T.  L.  R.  341. 

If  a  person  sui  juris  is  beneficially  entitled  to  shares 
and  the  registered  holder  has  paid  calls  thereon  the 
beneficial  owner  is  bound  to  indemnify  him :  Hardoon 
V.  Belilios  (1901)  A.  C.  118.  Where  a  call  is  made  after 
the  death  of  a  shareholder  his  executors  are  liable  to 
pay  it  out  of  his  assets :  Neiv  Zealand  Gold,  dc.,  Co.  v. 
Peacock  (1894)  1  Q.  B.  622. 

How  made. 

Sections  58,  59  and  80  contain  the"  provisions  of  the 
Act  relating  to  the  making  of  calls.  Directors  are 
governed  with  respect  to  the  exercise  of  their  power  to 
make  calls  by  all  such  restrictions  and  limitations  as 
are  contained  in  the  Act,  letters  patent  and  by-laws, 
s.  58  (2),  and  can  only  make  calls  at  such  times,  and 
after  such  notice  and  for  such  amounts  as  are  pre- 
scribed in  the  letters  patent  and  by-laws,  see  Re  Pyle 
Works  (1890)  44  Ch.  D.  534. 

It  is  not  altogether  free  from  doubt  whether  it  is 
necessary  that  there  should  be  a  by-law  either  specific- 
ally making  the  call  itself  or  providing  in  general  terms 
that  calls  should  be  made  in  some  other  way  than  by 
by-law,  e.g.,  by  resolution  of  the  directors.  Section 
58  (2)  seems  to  imply  that  the  passing  of  a  by-law  is 
necessary,  and  section  80,  which  states  that  the  direc- 
tors may  pass  by-laws  regulating  the  making  of  calls, 
looks  to  the  passing  of  a  general  by-law  defining  the 
procedure  to  be  followed  by  the  directors  in  making 
calls.  On  the  other  hand  section  59  provides  that  a 
call  shall  be  deemed  to  have  been  made  when  the  re- 
solution of  the  directors  authorizing  the  call  was 
passed,  thus  indicating  that  a  call  may  be  made  by 
simple  resolution  of  the  directors;  and  in  Portland  and 
Lancaster  Steel  Ferry  Co.  v.  Pratt  (1850)  7  N.  B.  2 
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Allen  17,  it  was  held  that  where  the  charter  provided  Sees.  58-63. 
that  shares  were  to  be  issued  in  such  manner  as  the 
by-laws  of  the  company  should  direct  and  be  paid  in 
such  sums  and  at  such  times  as  the  directors  should 
appoint,  it  was  not  essential  to  the  company's  right  to  How  made 
sue  for  calls  that  by-laws  for  issuing  the  stock  should 
have  been  made,  provided  that  the  directors  who  made 
the  calls  were  duly  appointed. 

In  Rascony  Woollen  and  Cotton  Manufacturing  Co. 
y.  Dedmarais  (1886)  M.  L.  R.  2  S.  C.  381,  it  was  held 
that  where  no  by-law  exists  calls  may  be  made  as  pre- 
scribed by  the  directors.  See  also  Union  Fire  Insur- 
ance Co.  V.  O'Gara  (1883)  4  0.  R.  359. 

The  better  procedure  is  to  pass  a  by-law  and  to  have 
it  confirmed  by  the  shareholders  in  the  organization 
stage  of  the  company.  The  by-law  should  provide  that 
one  or  more  calls  may  be  made  by  resolution  of  the 
directors  at  such  intervals,  for  such  amounts  and  with 
such  provisions  as  to  notice,  time  of  payment,  etc.,  as 
the   directors   shall  see   fit. 

BY-r.AW  PRESCKIBING  MODE  OF  MAKING  CALLS. 

'The  directors  may  by  resolution  from  time  to  time 
make  such  calls  as  they  think  fit  upon  the  shareholders 
in  respect  of  all  monies  unpaid  on  the  shares  held  by 
the  shareholders  respectively  and  not  by  the  conditions 
of  allotment  thereof  made  payable  at  fixed  times,  and 
eacli  sliarcholder  shall  pay  tlie  amount  of  every  call  so 
made  on  him  to  the  persons  and  at  the  times  and  places 
appointed  by  the  directors.  A  call  may  be  made  pay- 
able by  instalments.' 

Procedure  in  making  calls. 

Witii  such  a  by-law  as  tlie  foregoing  in  force  a  call 
is  properly  made  by  resolution  which  must  be  passed : 

(1)  By  a  quoruni  of  llie  directors 

(2)  duly  qunlifitMl 

(3)  duly  elected 

(4)  and  at  a  meeting  regularly  convened. 
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Sees.  58-63.        The  resolution  should  specify: 

(a)  The  amount  of  the  calh 

(b)  The  date  appointed  for  payment. 

(c)  The  bank  or  other  person  to  whom  and  the 
place  where  payment  is  to  be  made,  and  if  the  letters 
})atent  or  by-laws  do  not  contain  any  relevant  provi- 
sions, 

Procedure.  (d)  TliG  length  of  notice  of  call. 

(e)  The  date  after  which  shares  are  liable  to  for- 
feiture if  the  call  is  not  paid,  and 

(f)  The  manner  of  service  of  notice  of  call,  the 
])rovisions  relating  to  which  should  conform  to  s.  97 
of  the  Act. 

The  following  form  of  resolution  may  be  used : 

RESOLUTION   FOR  CALLS. 

'  That  a  call  of  $  per  share  be  and  the  same  is 

hereby  made  on  each  of  the-  shareholders  of  the  com- 
pany, and  that  such  call  be  payable  on  the         day  of 

191     ,  to  the  company  at  the  head  office, 
(address).' 

If  no  time  is  limited  by  the  letters  patent  or  by-laws 
for  pajTnent  of  the  call  add, 

'That  days'  notice  of  this  call  shall  be  given  to 
every  holder  of  unpaid  or  partly  paid  shares,  and  if 
the  call  is  not  paid  within  days  of  the  date  appointed 
for  payment  the  shares  in  respect  of  which  such  call  is 
not  paid  shall  be  liable  to  forfeiture.' 

If  the  letters  patent  or  the  by-laws  contain  no  pro- 
vision as  to  demand  or  notice  to  be  served  on  share- 
holders in  respect  of  a  call,  add  the  following: 

'And  that  the  secretary  of  the  company  be  and  he  is 
hereby  ordered  to  serve  on  each  holder  of  unpaid  or 
partly  paid  shares  a  notice  of  the  above  call  by  send- 
ing such  notice  through  the  post  in  a  registered  letter 
addressed  to  such  shareholder  at  his  place  of  abode  as 
it  appears  on  the  books  of  the  company.' 

The  contents  of  the  foregoing  resolution  may  be 
considered  under  the  following  headings : 


CALLS.  283 

(a)  Amount  of  call.  Sees.  58-63. 

It  is  essential  that  the  amount  of  the  call  in  respect  procedure 
of  each  share  should  be  specified.  The  directors  have 
a  discretion  as  to  the  amount  to  be  called  and  the  Court 
will  not  interfere  ^^dth  the  discretion  of  the  directors  in 
thatregard:  Odessa  Tramways  v.  Mendel  (1878)  8  Ch. 
D.  235. 

(b)  Date  appointed  for  payment. 

The  call  must  fix  the  time  for  pajmient :  Re  Cairley 
c£:  Co.  (1889)  42  Ch.  D.  209.  The  time  for  payment 
should  appear  in  the  formal  resolution  and  cannot  be 
fixed  by  mere  verbal  direction  to  the  secretary:  John- 
son V.  Little's  Iron  Agency  (1887)  5  Ch.  D.  687. 

(c)  Place  of  payment. 

This  should  be  stated  in  the  resolution:  Re  Caidey 
S  Co.,  supra.  It  was  held  in  Union  Fire  Insurance  Co. 
V.  O'Gara  (1883)  4  0.  R.  359,  that  it  was  insufficient  if 
the  notice  alone  named  the  place  of  payment,  but  in 
Provident  Life  Insurance  and  Investment  Co.  v.  Wilson 
(1865)  25  U.  C.  R.  53,  where  the  charter  expressly  pro- 
vided that  shares  should  be  paid  "by  such  instalments 
and  at  such  times  and  places  as  the  directors  of  the  cor- 
poration shall  appoint,"  it  was  held  a  fatal  objection 
to  an  action  for  a  call  that  the  directors  had  appointed 
no  place  of  paATiiont. 

Reg-ularity  of  calls. 

A  call  to  be  valid  must  be  made  at  a  regularly  con- 
vened meeting  at  which  a  quorum  of  duly  elected  and 
duly  qualified  directors  are  present.  If  the  meeting  is 
irregularly  held,  e.r/.,  if  absent  directors  have  not  con- 
sented to  the  meeting  Ix-ing  lield  in  their  absence,  even 
tliough  tlie  requisite  number  are  present  they  cannot 
make  a  valid  call:  (Canadian  Ohio  v.  Cochrane  (1915) 
7  0.  W.  N.  698,  8  0.  W.  N.  242.  The  presence  on  the 
board  of  persons  who  aro  not  legally  qualified  to  act  as 
such  will  not  invalidate  the  act  of  the  board  done  by  a 
legal  (luorurn  of  the  properly  qualified  directors:  Mor- 
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Sees.  58-63.  </(>;/  Woollen  MiIL<!  v.  Harckds  (1908)  17  Man.  557,  a 
case  docidod  under  tlie  ]\[anit.oba  Companies  Act,  R.  S. 
M.  1902,  c.  30.  And  where  the  articles  of  a  company 
Regularity  declare  that  tlie  acts  of  disqualified  directors  shall  be 
of  calls.  valid,  a  call  may  be  good  though  one  of  the  directors 
necessary  to  make  a  quorum  is  not  qualified:  Alberta 
Improvement  Co.  v.  Peverett  (1914-15),  7  W.  W.  R.  757. 
where  the  English  cases  are  collected. 

The  power  to  make  calls  being  discretionary  cannot 
be  delegated:  Provident  Life  Insurance  Co.  v.  Wilson 
(1865)  25  U.  C.  R.  53.  If  powers  are  attempted  to  be 
exercised  by  an  insufficient  board  of  directors  such  at- 
tempted exercise  is  invalid:  Twin  City  Oil  v.  Christie 
(1909)  18  0.  L.  R.  324;  see  also  Garden  Gully  United 
Quartz  Mining  Co.  v.  McLister  (1875)  1  App.  Cas.  39; 
Alma  Spinning  Co.,  Bottomley's  Case  (1880)  16  Ch.  D. 
681;  Hoivheach  Co.  v.  Teague  (1860)  5  H.  &  N.  151, 
Austin's  Case  (1871)  24  L.  T.  932. 

Where  provisional  directors  before  letters  patent 
are  granted  attempt  to  make  a  call,  confirmation  or 
adoption  of  the  resolution  making  the  call  by  the  direc- 
tors after  the  issue  of  the  letters  patent  is  necessary  in 
order  to  make  the  call  valid :  Toronto  Gas  Co.  v.  Russell 
(.1850)  6  U.  C.  R.  567,  and  Cazelais  v.  Picotte  (1900) 
Q.  R.  18  S.  C.  538.  But  in  this  connection  regard  must 
be  had  primarily  to  the  powers  conferred  by  the 
governing  statute  on  the  provisional  directors. 

While  an  irregularity  in  making  a  call  renders  the 
call  invalid,  if  a  call  be  made  by  a  proper  authority  for 
proper  purposes  it  is  not  every  trifling  irregularity 
that  will  vitiate  it:  British  Sugar  Refining  Co.  (1857) 

3  K.  &  J.  408.  The  illegality  of  a  second  call  does  not 
invalidate  a  former  call  because  contained  in  the  same 
resolution :  Union  Fire  Insurance  Go.  v.  O'Gara  (1883) 

4  0.  R.  359. 

A  defective  call  can  be  subsequently  confirmed  by 
a  regular  meeting  of  the  directors:  Austin's  Case 
(1871)  24  L.  T.  932. 

Shareholders  may  waive  informalities,  so  where 
they  have  assisted  in  the  making  of  calls  they  can  not 
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subsequently  object  that  such  calls  were  improperly  Sees.  58-63. 
made:  Christopher  v.  Noxon  (1884)  4  0.  R.  672;  and 
see  as  to  the  effect  of  waiver  of  formalities  by  share- 
holders :  Fort  William  Commercial  Chambers  v.  Braden  „     ,    -^ 
(1914)  6  0.  W.  N.  24.    Questions  as  to  the  legality  or  of  calls. 
regularity  of  calls  sometimes  arise  where  the  Act  of 
incorporation  provides  that  successive  calls  may  be 
made  only  after  specified  intervals,  or  after  certain 
notice.     The  following  are  typical  examples  of  such 
provisions :  . 

Where  the  plaintiff's  Act  of  incorporation  (5  Wm. 
IV.,  c.  48)  required  thirty  days'  notice  to  be  given  of 
the  calls  for  the  payment  of  each  instalment  of  the 
capital  stock  it  was  held  ( 1 )  that  the  full  time  of  thirty 
days  must  elapse  between  tlie  times  appointed  for  pay- 
ment of  the  several  instalments;  (2)  and  that  it  was 
not  sufficient  in  one  notice  to  call  for  payments  of 
several  instalments  at  intervals  of  less  than  thirty 
days:  St.  John  Bridge  Co.  v.  Woodivard  (1840)  3  N.  B. 
1  Kerr  29,  see  also  National  Insurance  Co.  v.  Egleson 
(1881)  29  Gr.  406;  Gas  Co.  v.  Russell  (1850)  6  u".  C.  R. 
567. 

Where  by  the  Act  of  incorporation  of  the  company 
it  was  provided  that  no  instalment  should  be  "called 
for  or  become  payable  in  less  than  thirty  days"  after 
notice,  etc.,  it  was  held  by  Spragge,  C.J.O.,  and 
Hagarty,  C.J.,  that  the  time  fixed  for  the  payment  of 
instalments  need  not  be  thirty  days  apart;  but  that  in- 
stahiKMits  miglit  be  made  paya))le  at  any  time,  provided 
thirty  days  intervened  between  the  dale  of  notice  of 
tlie  call  and  the  day  on  wliicli  it  was  ])ayabh'.  Burton 
and  Patterson,  J. J. A.,  however,  thouglit  tliat  no  instal- 
ment could  be  lawfully  made  payable  in  less  than  thirty 
days  from  the  date  of  payment  of  the  next  preceding 
instalment:  Provincial  Insurance  Co.  v.  U^orls,  81  U. 
C.  C.  P.  523;  (1883)  9  A.  R.  56. 

Where  an  Act  provided  that  ''calls  shall  be  made 
at  intervals  of  thirty  days  and  upon  notice  to  be  given 
thirty  days  at  least  prior  to  the  day  on  which  such  call 
shall  1m'  payable,"  it  was  Ik-M  1liat  calls  could  not  hv 
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Sees.  58-63.  legally  made  at  one  time,  and  that  in  computing  the 
interval  the  time  nnist  be  reckoned  exclusively  of  the 
day  on  which  the  previous  call  was  i)ayable :  Ihink  of 
Nova  Scotia  v.  Forbes  (1883)  IG  N.  S.  4  Russ.  &  Geld. 
295. 

Koirniarity  The  Railway  Clauses  Consolidation  Act  (Can.),  l-t 

and  15  Vict.  c.  51,  provided  that  no  call  should  be  made 
"at  a  less  interval  tlian  two  months  from  the  previous 
call. ' '  It  was  held  that  calls  made  on  the  first  of  Sep- 
tember, first  of  November,  first  of  January  were  bad: 
Buffalo,  Brantford  and  Goderich  Ry.  Co.  v.  Parke 
(1885)  12  U.  C.  R.  607;  see  also  Port  Dover  and  Lake 
Huron  Ry.  Co.  v.  Grey  (1875)  36  U.  C.  R.  425.  And 
where  in  similar  circumstances  the  shareholder  paid 
one  call  and  then  assigned  his  shares,  he  was  held  not 
liable  for  the  other  calls:  Moore  v.  McLaren  (1862)  11 
C.  P.  534. 

Where  calls  on  stock  were  to  be  made  ''at  periods 
of  not  less  than  three  months'  interval  "  and  one  call 
was  made  payable  on  10th  August  and  another  on  10th 
November,  it  was  held  that  the  necessary  interval  had 
not  elapsed  between  the  two  calls  and  that  the  second 
call  was,  therefore,  bad:  Stadacona  Fire  Insurance  Co. 
V.  Mackenzie  (1878)  29  U.  C.  C.  P.  10. 

Effect  of  dis-  In  an  action  against  a  shareholder  for  the  amount 
organization.  ^^  j^^g  unpaid  shares,  it  was  proved  that  the  officers  and 
directors  of  the  company  had  resigned  and  had  not 
been  replaced.  The  Court  made  an  order  requiring 
the  company  to  proceed  to  the  election  of  new  officers 
and  of  a  curator  according  to  371  CC.  and  produce 
acts  thereof  before  proceeding  with  the  case :  La  Com- 
pagnie  d' Instruments  Aqricoles  v.  Hebert  (1875)  2 
Q.  L.  R.  182.  See  also  31  Vict.  (1868)  c.  25,  s.  20  Que. 
An  action  for  calls  by  a  pretended  officer  on  behalf 
of  a  company  which  had  fallen  into  complete  disorgani- 
zation, and  had  neither  president  nor  directors,  was 
dismissed:  La  Compagnie  du  Cap  Gibraltar  v.  Lalonde 
(1889)  5  M.  L.  R.  S.  C.  121 ;  Massawippi  Valley  Ry.  Co. 
V.  Walker  (1871)  3  Rev.  Leg.  450. 
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Proof  of  making  a  call. 

Wliere  calls  are  made  by  by-law  a  copy  of  the  by-  Sees.  58-63. 
law  under  the  corporate  seal  and  purporting  to  be 
signed  by  an  officer  of  the  company  is  prima  facie  evi- 
dence of  such  by-law,  s.  109,  If  the  calls  are  made  by 
resolution  they  may  be  proved  by  entry  in  the  direc- 
tors' minute  book  showing  the  making  of  the  call :  Ross 
V.  Machar  (1885)  8  0.  R.  417.  It  should  be  noted  that 
the  directors'  minute  book  is  not  one  of  the  books  re- 
quired to  be  kept  by  the  company  by  s.  89  of  the  Act  and 
is,  therefore,  not  by  s.  107  made  prima  facie  evidence 
of  the  facts  therein  stated. 

Notice  of  call. 

A  proper  notice  must  be  served  on  each  sharehokler 
bringing  to  his  attention  the  fact  that  a  call  has  been 
made  and  requiring  him  to  pay  the  amount  due  in  re- 
spect of  the  shares  held  by  him. 

The  principle  on  which  a  shareholder  is  entitled  to 
notice  of  a  call  is  that  it  is  unjust  for  him  to  be  treated 
as  in  default  until  he  has  received  notice  of  the  making 
of  tlie  call.  This  rule  applies  not  only  where  notice  is 
expressly  required  by  the  statute,  the  letters  patent  or 
the  by-laws,  but  also  where  there  is  no  express  provi- 
sion on  the  subject  and  the  shareholder  has  entered 
into  an  absolute  covenant  to  pay  such  calls  as  may  be 
made :  Miles  v.  Bough  (1842)  3  Q.  B.  845.  On  the  other 
hand,  if  the  shareholder  has  been  notified  of  the  call, 
it  is  immaterial  as  far  as  his  liability  is  concerned  that 
other  shareholders  have  not  received  notice  or  that 
the  notice  given  them  is  defective:  Newry  and  Inis- 
killrn  Ry.  Co.  v.  Edmunds  (1848)  2  Ex.  118:  Shackle- 
ford  V.  Dauyerfirld  (1868)  L.  R.  3  C.  P.  407. 

Notice  of  ('.•ill  is,  of  course,  ineffective  unless  the 
shares  hav(!  I)e('n  allotted:  Re  ('(inadian  Tin  Plate  De- 
coratiiir/  Co.,  Morfo)i's  Case  (190(i)  12  0.  L.  R.  594. 

The  tei-ins  of  the  notice  must  correspond  with  the 
directions  of  the  letters  [)atent,  the  by-laws,  or  the  by- 
law or  resolution  making  the  call.  Thus,  when  notices 
of  calls  required  payment  on  days  different  from  those 
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Sees.  58-63.  provided  for  in  the  resolution  oi'  the  directors,  it  was 
held  that  the  calls  were  illegal,  not  being  autJiorized  by 
the  resolution:  London  Gas  Co.  v.  Campbell  (1856)  14 
Notice  of       U.  C.  R.  143.     If  the  notice  is  irregular  and  the  irregu- 
^^^-  larity  has  not  been  waived  the  company  is  precluded 

from  enforcing  payment  of  the  call  against  the  person 
as  to  whom  the  notice  is  defective:  Miles  v.  Bough 
(1842)  3  Q.  B.  845.  In  Paul  v.  Kohold  (1905)  2  W.  L. 
R.  90;  (1906)  3  W.  L.  R.  407,  Harvey,  J.,  at  the  trial 
thought  that  a  notice  of  call  need  not  set  out  in  cur- 
rency the  amount  demanded  from  the  shareholder. 
The  judgment  of  Harvey,  J.,  was  reversed  on  appeal 
but  on  grounds  which  did  not  affect  the  above  point. 

The  manner  of  service  of  notices  on  shareholders  is 
prescribed  by  s.  97  of  the  Act,  which  provides  that 
notices  may  be  served  either  personally  or  by  sending 
them  through  the  post  addressed  to  the  shareholders 
at  their  places  of  abode  as  they  appear  on  the  books  of 
the  company.  The  phrase  "books  of  the  company" 
presumably  refers  to  the  books  required  to  be  kept  by 
s.  89  of  the  Act  in  which  must  be  recorded  the  names 
alphabetically  arranged  of  all  shareholders  and  their 
addresses  as  far  as  can  be  ascertained. 

It  has  been  held  that  a  notice  was  properly  directed 
when  it  was  mailed  by  the  secretary  of  a  company  to 
a  female  married  shareholder  at  the  address  of  her 
husband  (who  was  a  director)  and  which  was  given  by 
him  in  all  proceedings  connected  with  the  company, 
no  address  being  registered  or  given  on  the  certificate : 
Jones  V.  North  Vancouver  Land  and  Improvement  Go. 
(1910)   A.  C.  317. 

The  question  arises,  whether,  if  the  registered  share- 
holder is  dead  and  his  executors  have  not  procured 
themselves  to  be  registered  as  holders,  the  executors 
are  entitled  to  notice  of  calls.  In  Allen  v.  Gold  Reefs 
(1900)  1  Ch.  656,  Lindley,  M.R.,  at  p.  670,  held  that  th« 
company  was  neither  bound  to  send  a  notice  addressed 
to  the  deceased  shareholder  nor  to  serve  his  legal  per- 
sonal representatives  with  notice  so  long  as  they  had 
not  had  themselves  registered.  In  that  case  the  articles 
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provided  that  notices  were  to  be  sent  to  ''members.  "Sees.  58-63. 
In  a  previous  case  where  the  articles  contained  no  pro- 
vision  as  to  notice  to  deceased  members,  the  company 
not  having  been  notified  of  the  death  of  the  shareholder, 
sent  a  notice  of  call  addressed  to  him.  The  notice  Notice  of 
did  not  reach  the  executors  and  was  returned  to  the  ^^ 
company  marked  ''gone  away,"  and  it  was  held  that 
under  the  circumstances  the  call  had  been  properly 
made  and  that  there  had  been  sufficient  notice  thereof : 
New  Zealand  Gold  Co.  v.  Peacock  (1894)  1  Q.  B.  622. 
See  also  as  to  rights  of  executors  of  a  deceased  share- 
holder: Lleivellyn  v.  Kasintoe  Ruhher  Estates  (1915) 
84  L.  J.  Ch.  70.  Section  3(d)  of  the  Act  defines  the 
term  shareholder  to  include  the  personal  representa- 
tives of  the  shareholder,  so  that  under  the  Act  it 
would  appear  to  be  necessary  to  notify  the  personal 
representatives  of  the  call  in  the  event  of  the  death  of 
the  shareholder.  And  in  Glass  v.  Hope  (1869)  16  Gr. 
420,  where  the  shareholder  died  and  the  payments  on 
his  shares  went  into  arrear  the  company  was  held  to  be 
not  able  to  declare  a  forfeiture  of  the  shares  in  the 
absence  of  the  personal  representatives  though  none 
were  appointed  at  the  date  of  the  forfeiture  and  none 
were  appointed  until  several  years  thereafter. 

On  the  other  hand  s.  62  of  the  Act  only  contemplates 
that  notice  of  some  description  should  be  given  and 
does  not  specify  to  whom  the  notice  must  bo  sent  pro- 
vided that  it  complies  with  the  provisions  of  the  letters 
patent  or  the  by-laws  or  the  resolution  of  the  directors 
governing  the  matter,  so  that  if  the  letters  patent,  by- 
laws or  the  resolution  of  the  directors  should  contain 
an  apt  provision  tliat  notice  addressed  to  tlie  i)lace  of 
abode  of  the  shareholder  as  it  appears  on  the  books  of 
the  company,  there  seems  no  reason  why  Ncir  Zeahnid 
V.  Peacock  sliouhl  not  apply.  It  is,  accordingly,  im- 
portant that  this  by-law  should  contain  a  provision  to 
the  following  effect : 

'Any  notice  or  document  delivered  or  sent  by  post 
or  left  id  the  registered  address  of  any  shareholder 
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Sees.  58-63,  shall,  notwitlistaiuliiig  such  shareholder  be  then  de- 
ceased,  and  whether  or  not  the  company  have  notice  of 
his  decease,  be  deemed  to  have  been  duly  served  in 
respect  of  the  shares,  whether  held  solely  or  jointly 
with  other  persons  by  such  shareholder  until  some 
other  i)erson  be  registered  in  his  stead  as  tlie  holder  or 
joint  holder  thereof,  and  such  service  shall  for  all  pur- 
poses be  deemed  a  sufficient  service  of  such  notice  or 
document  on  his  heirs,  executors  or  administrators  and 
on  all  persons,  if  any,  jointly  interested  with  him  in 
such  shares. ' 

Notice  of  A  cestui  ciue  trust  is  not  entitled  to  notice  of  calls: 

call 

Armstrong  v.  Merchants  Mantle  (1901)  32  0.  R.  387. 

At  the  time  when  the  notices  are  sent  out  the  mail- 
ing clerk  should  make  a  statutory  declaration  that  the 
notices  have  been  posted,  and  the  declaration  should  be 
kept  among  the  records  of  the  company.  As  to  what 
the  declaration  should  set  out,  see  s.  108  of  the  Act 

Where  the  letters  patent  provide  that  notices  may 
l)e  i)ublished  in  a  newspaper  a  similar  declaration  of 
publication  should  be  made  by  the  secretary  and  a  copy 
of  the  notice  annexed  to  the  declaration  as  an  exhibit. 
In  Buffalo,  Brantford  and  Godcrich  Ry.  v.  Parke 
(1855)  12  U.  C.  R.  607,  it  was  sought  to  prove  a  call  on 
March  15th  by  the  production  of  a  Gazette  of  May 
28th.  This  was  held  insufficient  as  the  paper  could  not 
be  taken  as  evidence  of  any  notice  prior  to  its  date. 

The  date  of  the  call  itself  is  the  date  of  the  resolu- 
tion of  the  directors  authorizing  it  and  not  the  date  of 
the  notice,  s.  59;  and  see  Re  Londonderry  Ry.  Co. 
(1849)  13  Q.  B.  998 ;  Shaw  v.  Lawley  (1847)  16  M.  &  "W. 
810;  Great  North  of  England  Ry.  v.  Biddulph  (1840) 
7  M.  &  W.  243.  But  see  Gas  Co.  v.  Russell  (1850)  6  U. 
C.  R.  567. 

Section  98  of  the  Act  provides  that  a  notice  served 
b}'  post  shall  be  deemed  to  have  been  served  at  the  time 
when  the  registered  letter  containing  it  would  be  de- 
livered in  the  ordinary  course  of  post.  Proof  of  the 
time  requisite  for  the  delivery  of  the  letter  containing 
the  notice  is  made  bv  s.  108  sufficient  evidence  of  the 


CALLS.  291 

■time  of  service.    In  Union  Fire  Insurance  Co.  v.  Fits-  Sees.  58-63. 

Simmons  (1882)  4  0.  R.  359,  notice  of  call  was  held  to^ 

have  been  duly  given  at  the  time  of  mailing  the  notice, 
but  there  \yas  no  section  in  that  case  corresponding  to 
s.  98  of  the  Act.  See  contra,  Ross  v.  Machar  (1885)  8 
0.  R.  417,  the  view  of  O'Connor,  J.A.,  which  must  be 
taken  to  be  the  law  under  the  Act. 

Prepa3rtnent  of  shares. 

Directors  are  not  bound  to  permit  shareholders  to 
pay  up  shares  in  advance  of  calls :  Re  Atlas  Loan,  ex 
p.  Green  (1903)  30  C.  L.  T.  366.  Under  s.  61,  however, 
the  directors  may  accept  pajment  in  advance  of  calls 
and  this  is  a  valuable  power  and  one  which  is  frequently 
exercised:  Lock  v.  Trotman  (1896)  A.  C.  461.  It  is  in 
the  nature  of  a  trust  and  accordingly  directors  should 
only  receive  money  in  advance  of  calls  when  it  can  be 
advantageously  used  for  the  purposes  of  the  company. 
The  rate  of  interest  should  not  be  excessive  and  in  any 
event  not  exceed  8  per  cent,  per  annum.  See  Poole, 
Jackson  and  Whyte's  Case  (1878)  9  Ch.  D.  322;  Re 
Pyle  Works  (1890)  44  Ch.  D.  534.  It  has  been  held 
that  money  paid  in  advance  can  not  be  regarded  as  a 
loan  to  the  company  and  can  not  be  repaid  to  the  share- 
holders by  the  company:  London  and  Northern  Steam- 
ship Co.  V.  Farmer  (1914)  58  S.  J.  594,  Joyce,  J.  As  to 
the  rights  of  a  shareholder  making  such  advances  in 
the  event  of  a  winding  up  see  Wakefield  S  Co.  (1892) 
3Cli.D.  165. 

Enforcement  of  payment  of  calls. 

if  a  call  is  not  paid  IJic  directors  can  enforce  the 
linhility  of  the  shareholder  thereunder  by  action,  s.  63. 
As  to  what  the  statement  of  claim  must  set  out  see  s. 
63  (2).  Until  the  call  is  paid  tlie  shareholder  can  not 
transfer  his  shares,  s.  66,  and  the  directors  are  nnlhor 
ized  by  s.  71  of  the  Act  to  deduct  from  the  dividends 
paynbh'  to  any  shareholder  any  amoiuits  wliicli  may 
!)(•  due  on  account  of  calls. 

Finnliw  tli<'  directors  may  threaten  to  rorfeil  the 
sliares,  which  pfoceeding  is  dealt  with  helow  nndei"  the 
heading  "  forfeiture." 
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Sees.  58-63.  \';iri(Uis  tli'Trnccs  may  bo  raised  to  an  action  for 
l»a\  iiiciit  of  calls.  The  more  important  are  the  follow- 
ing: 

Defences  to  action  for  calls. 

1.  Payment. 

A  company  may  take  a  promissory  note  from  a 
sliareliolder  for  the  amount  of  a  call  in  the  absence 
of  a  prohibition  in  the  statute  applicable  to  the  com- 
pany: St.  Stephen  Branch  Ry.  v.  Black  (1870)  13  N. 
B.  isO,  but  the  effect  of  giving  a  note  is  merely  to 
extend  the  time  for  payment.  Accordingly  where  a 
note  was  taken  in  payment  of  a  call,  and  the  note  was 
not  paid  at  maturity,  it  was  held  that  the  debt  revived: 
Freeman  Y.  Canadian  Guardian  (1908)  17  0.  L.  E.  296. 
If  a  company  accepts  valuable  consideration,  e.  g. 
debentures  in  payment  of  calls,  it  cannot  afterwards 
bring  action  for  the  call,  at  least  without  offering  to 
return  the  consideration :  Ross  v.  Angus  (1883)  6  L.  N. 
292. 

Where  shares  have  been  illegally  issued  at  a  dis- 
count the  holder  is  not  thereby  relieved  from  liability 
for  calls  for  the  whole  unpaid  balance  of  their  par 
value :  North  West  Electric  v.  Walsh  (1898)  29  S.  C.  R. 
33. 

2.  Denial  that  the  defendant  ever  became  a  share- 
holder. 

It  is  only  shareholders  who  are  liable  for  calls: 
Twin  City  Oil  v.  Christie  (1909)  18  O.  L.  R.  324.  If 
the  person  named  as  shareholder  on  the  books  of  the 
company  holds  the  shares  as  trustee  for  any  person 
named  in  the  books  of  the  company  as  being  so  repre- 
sented by  him  he  will  not  be  personally  liable,  nor  is 
there  any  personal  liability  where  the  shares  are  held 
as  collateral  security;  see  s.  41. 

A  person  may  by  his  conduct  disentitle  himself 
from  denying  that  he  is  a  shareholder,  e.g.  if  he  has 
already  paid  one  call:  Morden  Woollen  Mills  v. 
Heckels  (1908)  17  Man.  R.  557  and  see  the  notes  to 
s.  46. 
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3.  Transfer  of  the  shares  before  the  call  was  made.         Sees.  58-63. 

That  the  shareholder  has  validly  transferred  his 
shares  before  the  call  is  a  good  defence  to  an  action 
by  the  company  in  respect  of  the  call.  The  transfer 
must  have  been  registered  in  the  books  of  the  company. 
See  generally  on  transfers  the  notes  to  s.  64. 

A  transfer  of  his  shares  after  the  call  on  the  other 
hand  leaves  the  shareholder  liable  to  pay  the  amount 
of  the  call:  Monireal  Mining  Co.  v.  Cuthhertson  (1852) 
9  U.  C.  Q.  B.  78,  and  see  s.  66  which  provides  that  no 
share  shall  be  transferable  until  all  previous  calls  Jp^io°^oj.*^ 
thereon  are  paid.  The  provisions  of  the  section  are  calls. 
imperative  and  cannot  be  waived:  Smith  v.  Goiv- 
ganda  (1911)  44  S.  C.  R.  621;  doubted  in  Port  Arthur 
Wagon  Co.,  Sheldon's  Case  (1919)  45  0.  L.  R.  260.  In 
Peterborough  Cold  Storage  Co.  (1907)  14  0.  L.  R.  475, 
a  transfer  of  shares  was  held  to  be  invalid  although  no 
call  on  the  shares  had  technically  been  made.  In  this 
case  the  directors  had  made  no  calls  but  had  exacted 
from  all  shareholders  other  than  themselves  a  pay- 
ment of  25  per  cent,  on  subscription  and  25  per  Cent. 
on  allotment.  The  directors  had  transferred  the  stock 
to  persons  of  no  substance  who  gave  their  promissory 
note  to  the  company  for  the  first  25  per  cent.,  the 
object  being  to  get  rid  of  the  liability  of  the  directors 
for  the  amount.  It  was  held  that  the  transaction  was 
within  tlie  mischief  of  R.  S.  0.  (1897)  c.  191  s.  30 
correspon(hng  to  s.  66  of  the  act. 

4.  A  denial  of  the  making  of  the  call  in  point  of 
fact. 

5.  A  denial  that  the  call  admitted  to  have  been 
made  in  point  of  fact  was  authorized  or  was  made 
by  comp(^t('iit  persons  or  in  the  proper  manner,  as  to 
all  of  wliicli  see  preceding  notes. 

6.  A  d<'nial  of  <'iny  notice  of  call  or  receipt  of  such 
iioticf^  as  the  defendant  was  entitled  to. 

Other  defences  which  may  be  set  up  are  infancy 
and  fraud.  As  to  the  latter  defence  see  the  notes  to 
s.  43.  An  infant  shareholder  can  repudiate  the  shares 
within  a  reasoji.'i})le  time  of  attaining  majority,  after 


to  forfeit. 
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Sees.  58-63.  wliicli  date  nlliinialion  or  laclics  and  acquiescence  will 
K'avo  the  .sliarehokU'r  lialUc:  Sovereign  Bank  of 
Ciuuida,  Clark's  Case  (191G)  35  O.  L.  r/448;  27  1).  L. 
R.  253. 

Forfeiture. 

11'  the  shareholder  fails  to  pay  a  call  on  the  day 
appointed  for  payment,  in  addition  to  being  liable  to 
pay  interest  on  the  amount  of  the  call  at  six  per 
cent  (s.  60)  he  is  liable  to  have  his  shares  forfeited. 

The  result  of  a  forfeiture  properly  carried  out  is 
to  extinguish  all  the  rights  and  liabilities  (subject  to 
s.  62,  sub-sec.  3)  of  the  shareholder:  Randt  v.  Wain- 
uright  (1901)  1  Ch.  184.  A  person  whose  shares  have 
been  validly  forfeited  ceases  to  be  a  shareholder,  and 
is  not  liable  to  be  placed  on  the  list  of  contributories 
on  a  winding-up:  Re  Acadia  (1918)  3  W.  W.  R.  477. 
Power  ^  The  power  to  forfeit   is    not    inherent    in    a   com- 

'" '""'""  pany.  It  only  exists  where  it  is  given  by  the  statute 
under  which  the  company  is  incorporated,  and  it  is 
of  no  avail  that  a  majority  of  the  shareholders  vote 
in  favor  of  it:  Barton's  Case  (1859)  4  Drew.  535: 
Clark  V.  Hart  (1858)  6  H.  L.  C.  633. 

The  power  to  declare  shares  forfeited  is  a  trust 
which  will  be  narrowly  scanned  by  the  court :  Blisset 
V.  Daniel  (1853)  10  Hare  483.  A  company  cannot 
arbitrarily  appropriate  a  shareholder's  shares:  Acer 
V.  Percy  (1903)  5  Que.  P.  R.  401.  The  nature  of 
the  right  to  forfeit  shares  and  the  duty  of  the  directors 
in  exercising  the  right  are  explained  by  Lord  Cran- 
worth  in  Spackman  v.  Evans  (1868)  L.  R.  3  H.  L.  171 
at  p.  86,  as  follows : — 

''The  power  to  declare  shares  forfeited  was  in- 
tended only  to  give  the  directors  additional  means  of 
compelling  payment  of  calls,  or  other  money  due  from 
the  shareholder  to  the  company  by  virtue  of  the  deed. 
The  shares  are  in  substance  made  a  security  to  the 
company  for  the  money  from  time  to  time  becoming 
due  from  the  shareholder.  The  duty  of  the  directors 
when  a  call  is  made  is  to  compel  shareholder  to  pay  to 
the  company  the  amount  due  from  him  in  respect  of 
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that  call ;  and  they  are  guilty  of  a  breach  of  their  Sees.  58-63. 
duty  to  the  company  if  they  do  not  take  all  reasonable 
means  of  enforcing  pajTQent.  In  the  present  case  it 
has  never  been  suggested  that  the  Appellant  was 
insolvent,  that  he  Avas  not  perfectly  able  to  pay 
the  full  30s.  per  share,  which  was  the  amount  of 
his  call;  and  it  was  a  plain  breach  of  trust  in  the 
directors  to  take,  in  discharge  of  the  money  due  from 
the  Appellant,  shares  over  which  they  had  power  as 
security  only  for  the  money  due,  but  which  shares 
they  knew  to  be  valueless.  They  were  bound  as  trus- 
tees for  the  body  of  the  shareholders,  to  enforce  the 
payment  of  the  whole  30s.  per  share,  and  for  that  pur- 
pose to  take  all  proper  legal  proceedings,  unless  they 
bona  fide  believed  that  he  was  not  in  circumstances 
which  would  enable  him  to  pay  the  sum  for  which  he 
was  sued    ..." 

Forfeiture  must  be  for  the  benefit  of  the  company, 
not  for  the  benefit  of  a  shareholder :  Common  v 
McArtkur  (1898)  29  S.  C.  R.  239;  and  thougli  a  for- 
feiture is  presumed  to  be  regular,  Webster's  Case, 
(1863)  32  L.  J.  Ch.  135,  yet  if  it  be  shewn  to  be  collu- 
sive or  made  for  the  benefit  of  the  shareholder  it  is 
inoperative:  Richmond's  Case  (1858)  4  K.  &  J.  305. 

The  forfeiture  of  shares  is  not  a  species  of  for- 
feiture against  which  equity  will  relieve  in  the  absence 
of  fraud,  accident  or  mistake :  Hparks  v.  Liverpool 
Watertvorks  Co.  (1807)  13  Ves.  428. 

If  calls  are  unpaid  and  the  company  is  proc(H'ding 
to  forfeit  tlie  siiai'cs,  but  the  shareholder  has  brought 
an  action  for  rescission  of  his  subscription  the  forfeit- 
ure will  be  restrained  until  the  trial  of  the  action  oii 
pajnnent  into  court  of  the  amount  of  the  call  and 
interest:  Jones  v.  Pacaya  Rubber  (1911)  1  K.  B.  455. 
Buckley,  L.J.,  at  p.  459  of  tlie  rej)()rt  guai'dcd  him- 
self against  saying  tliat  a  different  order  would  be 
made  if  the  shareholder  had  not  been  willing  to  ]>})> 
the  money  into  court.  Where  a  call  has  been  made  and 
a  note  is  given  by  the  shareholder  the  result  is  merely 
to  give  time,  and  if  the  note  is  not  paid  the  shares  can 
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Secs.58-63.be  forfoitod:  Frt'cman  v.  Canadian  Guardian  (1908) 

17  0.  L.  R.  296. 

Forfeiting  After  forfeiture  has  once  taken  place  the  rcMuedy 

against  the  company  is  not  in  damages  but  a  declar- 
ation that  the  forfeiture  is  a  nullitv,  ibid.,  per  Riddell, 
J. 

Thougli  it  is  an  inflexible  rule  that  apart  from 
express  power  a  company  cannot  purchase  its  own 
shares:  Trevor  v.  Whitworth  (1887)  12  App.  Gas.  409, 
it  may  by  a  bona  fide  forfeiture  become  owner  of  them. 
In  such  a  case  the  shares  do  not  necessarily  become 
merged  or  extinguished  but  may  be  sold  or  reissued: 
Commomvealth  v.  Boston  R,  Co.  142  Mass.  146.  As 
to  the  status  of  forfeited  shares  see  Law  Quarterly 
Review,  1914,  p.  339.  Where  shares  have  been  forfeited 
and  are  resold  by  the  company  discharged  from  all 
calls  prior  to  the  date  of  the  certificate  of  proprietor- 
ship delivered  to  the  new  shareholder,  the  latter  is  still 
liable  for  future  calls,  even  the  certificate  goes  on  to  say 
that  the  balance  due  on  the  shares  has  been  called  up 
and  is  payable  by  the  prior  owners  of  the  shares :  Neiv 
Balkis  Eesterling  v.  Randt  (1904)  A.  C.  65.  The  com- 
pany may  on  reselling  shares,  which  have  been  partly 
paid  up  before  forfeiture,  give  credit  for  payments 
made  by  the  prior  holder:  Morrison  v.  Trustees,  &c. 
(1899)  68  L.  J.  Ch.  11.  To  do  this  is  not  an  infraction 
of  the  rule  against  issuing  shares  at  a  discount,  ibid.; 
but  quaere  whether  forfeited  shares  on  which  nothing 
had  been  paid  could  be  disposed  of  at  less  than  their 
par  value,  or  whether  forfeited  shares  could  be  resold 
for  a  less  sum  than  their  par  value  less  calls  already 
received  by  the  company.  See  Randt  Gold  Minhu)  Co. 
V.  Wainwright  (1901)  1  Ch.  184,  at  pp.  187  and  188. 

If  the  forfeited  shares  are  cancelled  or  not  reissued 
there  is  a  consequent  reduction  of  the  capital  stock, 
but  the  express  provision  of  the  act  giving  the 
directors  power  to  dispose  of  shares  forfeited  as  they 
see  fit,  by  by-law  or  otherwise,  no  doubt  overrides  the 
general  provisions  prohibiting  the  reduction  of  the 
capital  stock  without  a  two-thirds  vote  in  value  of  the 
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shareholders  at  a  general  meeting  of  the  company  and  Sees.  58-63. 
confirmation  by  supplementary  letters'  patent. 

A  company'having  the  power  of  forfeiture  declared  Forfeiture. 
forfeited  a  number  of  its  £10  shares  on  which  calls 
varying  from  £3  to  £7  had  been  paid.  In  the  course  of 
the  proceedings  for  the  reduction  of  the  capital  of  the 
company,  the  directors  proposed  to  change  tlie 
forfeited  £10  shares  into  £5  5s.  shares,  credited  with 
£2  5s.  as  paid  thereon,  and  to  offer  these  to  the  holders 
of  the  ordinary  shares  at  the  price  of  30s.  per  each 
reduced  forfeited  share.  It  was  held  that  the  com- 
pany was  not  bound  to  treat  the  forfeited  shares  as  if 
nothing  had  been  paid  thereon  and  that  this  was  not  in 
effect  an  issue  of  shares  at  a  discount  and  that  the 
article  empowering  the  company  to  sell  its  forfeited 
shares  was  valid,  and  authorized  the  directors  to 
deal  with  them  in  the  way  they  proposed  to  do: 
Morrison  v.  Trustees,  dc.  Cor.  (1899)  68  L.  J.  Ch.  11. 

A  company  can  on  the  other  hand  if  it  so  desires 
treat  forfeited  shares  as  unissued  and  as  if  nothing 
had  been  paid  thereon,  although  in  fact  certain 
amounts  had  been  paid  by  the  prior  holders  in  respect 
of  the  shares:  Re  Victoria  {Malaya)  Rubber  Estates 
Lull.  (1914)  58  S.  J.  706,  decision  of  Astbury,  J. 

Liability  or  disability  imposed  on  the  shareholder  apart 
from  forfeiture. 

It  is  to  be  noted  that  s.  62  (3)  makes  the  former 
holder  of  forfeited  shares  liable  to  the  creditors  of  the 
company  at  such  time  for  the  full  amount  unpaid  on  the 
shares  at  the  time  of  forfeiture  less  any  sums  which 
are  afterwards  received,  and  in  this  respect  the  section 
diffci-s  in  its  wording  from  the  Imperial  Companies 
(Consolidation)  Act,  1908,  Table  A.  s.  28,  which  makes 
the  jx'i-soii  wlioso  shares  have  been  forfeited  liable 
to  the  company  for  arrears  of  calls. 

Forf(;iture  of  shares  involves  cesser  of  membership 
in  the  company:  Aaron's  Reef's  v.  Twiss  (1896)  A.  C. 
273,  and  forfeiture  prevents  the  company  from  suing 
for  past  calls  since  such  a  proceeding  can  only  be 
taken  against  q. person  who  is  a  shareholder:  Stocken's 
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Sees.  58-63.  ('(756  (1808)  3  Cli.  415.  The  liability  of  the  former 
ishareholder  for  the  aiiiouiit  of  calls  previous  to  the 
tU^biiity  of  ft)rfeitiire  of  his  shares  under  the  Imperial  Act  is  a 
shareholders,  lij^jjiiity  ^^  ji  debtor  uiider  the  articles  to  pay  calls  and 
not  as  a  shareholder:  In  re  Band  Gold  Mining  Co. 
(1904)  2  Oh.  4G8.  Accordingly  under  the  Dominion 
Act  the  holder  of  shares  in  arrear  as  to  calls  is  only 
liable  to  the  com])[iny  if  the  directors  continue  to 
regard  him  as  a  shareholder  and  sue  him  as  such  which 
they  are  authorized  to  do  as  an  alternative  to  for- 
feiture by  s.  63  of  the  act. 

In  the  absence  of  contrary  provisions  in  the  letters 
patent  or  by-laws,  a  shareholder  is  not  entitled  to  vote 
at  meetings  unless  he  has  paid  all  the  calls  payable 
on  all  the  shares  held  by  him,  s.  88  (b).  In  Colonial 
Assurance  Co.  v.  Smith  (1912)  4  D.  L.  R.  814  it  was 
held  that  where  a  shareholder  had  given  a  note  in 
payment  of  a  call  and  the  note  was  overdue  he  could 
not  under  the  provisions  of  s.  12  c.  53  of  52  Vict. 
(Manitoba)  vote  at  an  election  of  directors.  The  fact 
that  he  had  been  permitted  to  vote  at  previous  meet- 
ings was  immaterial;  and  the  tender  at  the  meeting 
of  a  cheque  for  the  arrears  did  not  remove  the  disquali- 
fication. Another  shareholder  whose  note  was  still 
current  was  held  entitled  to  vote. 

Shares  on  w^hich  calls  are  unpaid  cannot  be  trans- 
ferred, s.  QQ  and  see  the  notes  to  that  section. 

In  an  action  for  calls  a  defendant  cannot  avail 
himself  of  a  provision  in  the  act  of  incorporation  that 
by  non-pa}TTient  the  shares  should  become  forfeited 
where  nothing  had  been  done  under  it :  Ontario  Marine 
Insurance  Co.  v.  Ireland  (1855)  5  U.  C.  C.  P.  135: 
Marmora  Foundry  v.  Jackson  (1842)  9  U.  C.  R.  509. 
Nor  is  the  existence  in  the  company  of  such  a  right  a 
valid  defence  on  the  part  of  the  shareholder  against 
creditors  of  the  company:  Harris  v.  The  Dry  Bock  Co. 
(1859)  7Gr.  450. 

Regularity  of  forfeiture. 

When  forfeiture  is  made  the  calls  must  have  been 
regular  and  legal.      They  must  have  been  made  by  the 
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proper  officers  of  the  company.      The  discretion  to  Sees.  58-63. 
make  calls  can  not  be  delegated  to  a  committee  of  the  ~ 
directors :  York  dc.  Ry.  Co.  v.  Ritchie,  40  Me.  425,  Wat- 
son V.  Bales  (1856)  23  Beav.  294  and  see  cases  under 
ss.  58-60  supra  at  p.  284. 

An  irregularity  in  the  exercise  of  the  right  of  for-  Regularity 
feiture,  e.g.,  the  irregular  calling  of  the  meeting  of  ° 
directors  at  which  the  resolution  to  forfeit  is  passed 
can  not  be  cured  by  the  shareholders  confirming  the 
action  of  the  directors.  It  is  the  directors  who  are 
entitled  to  make  calls  and  forfeit  shares  and  the  share- 
holders can  not  ratify  something  which  is  entirely 
within  the  powers  of  the  directors:  Paul  v.  Kobold 
(1905)  2  W.  L.  R.  90;  (1906)  3  W.  L.  R.  407. 

A  slight  irregularity  is  as  fatal  as  the  greatest: 
Garden  Mining  Co  v.  McLister  (1875)  1  App.  Cas.  39: 
Johnson  v.  Lyttle's  Iron  Agency  (1877)  5  Cli.  D.  687. 

Thus  where  the  board  of  directors  is  not  legally 
appointed  a  resolution  by  them  to  forfeit  stock  is 
invalid.  On  May  31,  1880,  the  directors  of  a  company 
passed  a  by-law  reducing  the  number  of  the  director- 
ate from  five  to  three,  and  this  was  confirmed  at  an 
adjoui-ned  general  meeting  of  the  shareholders  on 
June  1,  1880,  and  a  new  board  of  three  forthwith 
appointed,  but,  it  appeared  no  notice  had  been  given 
eitlier  before  the  original,  or  the  adjourned  meeting, 
of  the  intention  of  making  any  such  change  in  the 
directorate.  It  was  held  that  the  appointment  of  the 
board  was  not  legal  and  a  resolution  by  it  to  forfeit 
shares  for  non-payment  of  calls  was  invalid;  also  tliat 
the  company  was  properly  made  a  i)nrly  to  an  action 
to  restrain  such  forfeiture,  the  reduction  of  the  direc- 
torate to  a  board  of  three  being  its  act:  Christopher 
V.  Noxon  (18H4)  4  O.  R.  672;  and  see  Bradu  v.  Stewart 
(1887)  15  S.  C.  R.  82. 

But  where  a  company  had  jiower  to  conliscate  and 
sell  shares  on  which  calls  were  not  pnid  within  a 
time  fixed  by  notice,  it  was  held  tliat  the  sale  was  not 
invfilid  ])ecause  the  shares  were  not  mentioned  in 
detail   nor  the  amount  paid  on   each  set  out  in  snch 
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Sees.  58-63.  notico :      (lilnuui   v,    lloiial   Canadicui    hisurance   Co. 

—  (1884)  7  L.  N.  60;  1  M.  L.  R.  S.  C.  1. 
iMoJSSre  -^t  was  lield  ill  Nellis  v.  Second  M\itiial  Building 
'Society  of  Ottmva  (1881)  29  Gr.  399  that  notice  need 
not  be  given  whore  it  is  dispensed  with  by  the  by-laws, 
but  it  is  submitted,  in  view  of  the  provisions  of  s. 
62  of  the  Act,  that  the  by-laws  of  the  company  or  the 
resolution  of  its  board  of  directors  can  not  dispense 
witli  notice  though  the  giving  of  such  notice  may  be 
regulated. 

If  the  act,  charter,  or  by-laws  do  not  authorize 
directors  to  forfeit  the  shares  of  a  member  for  a 
given  cause  or  in  a  given  maimer,  then  a  forfeiture 
for  such  cause  or  in  such  rrianner  will  be  set  aside 
as  nlfra  vires,  and  the  shareholder  may  be  put  on  the 
list  of  contributories  in  a  winding-up:  Dixon's  Case 
(1869)  L.  R.  5  Ch.  79. 

It  has  been  held  in  Alberta  that  neither  the 
liquidators  of  a  company  in  a  winding-up  nor  the 
creditors  have  the  right  to  take  advantage  of  any 
irregularities  in  proceedings  taken  for  forfeiture  of 
shares:  /w  Re  Wade  Co.  (1908-9)  2  Alta  L.  R.  117.  The 
company  itself  if  it  has  treated  the  shares  as  forfeited 
can  not  thereafter  take  advantage  of  irregularities 
and  claim  to  hold  the  shareholder  liable  as  such :  Web- 
ster's Case  (1863)  32  L.  J.  Ch.  135. 

It  is  essential  that  the  provisions  of  s.  62  be  rigidly 
adhered  to.  Thus  if  the  time  within  which  the  share- 
holder must  pay  the  call  is  not  limited  by  the  letters 
patent,  by-laws,  or  resolution  of  the  directors  as 
prescribed  by  the  section,  but  is  fixed  by  the  notice 
merely,  an  attempted  forfeiture  will  be  ineffective: 
Armstrong  v.  Merchants  Mantle  Mfg.  Co.  Ltd.  (1901) 
32  0.  R.  387  at  p.  391. 

As  to  notice  of  forfeiture  see  further  Robertson  v. 
Hochelaga  Bank  (1881)  4  L.  N.  315  S.  C;  Provincial 
Insurance  v.  Cameron  (1880)  13  C.  P.  523;  Oilman  v. 
Robertson  (1884)  7  L.  N.  353,  and  1  M.  L.  R.  S.  C.  5. 

In  Fox  V.  Selkirk  Land  and  Investment  Co.  (1912) 
8  D.  L.  R.  945,  it  was   held  that  notice   of   intended 
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forfeiture  was  necessary  even  though  a  by-law  of  Sees.  58-63. 
the  company  purported  to  give  the  directors  power 
summarily  to  forfeit  shares  on  which  calls  were "  six  J^eguiarig^^ 
months  in  arrear.  In  the  case  of  an  improper  forfeit- 
ure the  shareholder  may  not  only  bring  an  action 
for  damages  but  he  may  also  claim  the  stock  itself 
and  reinstatement  as  a  shareholder,  ibid.  But  see  Free- 
man V.  Canadian  Guardian  (1908)  17  0.  L.  R.  296. 

While  the  shareholder  alone  is  the  person  entitled 
to  receive  notice  of  call  and  of  subsequent  proceedings 
and  a  cestui  que  trust  cannot  call  on  the  company  to 
account  to  him  for  shares  purported  to  have  been 
forfeited  without  notice  to  him:  Armstrong  v.  Mer- 
chants Mantle  (1901)  32  0.  R.  387,  it  has  been  held 
that  in  the  case  of  a  deceased  shareholder  a  forfeiture 
of  his  shares  could  not  take  place  in  the  absence  of 
his  personal  representatives  although  none  such  be 
appointed  for  many  years:  Glass  v.  Hope  (1869)  16 
Gr.  420. 

A  forfeiture  may  be  revoked  by  the  company  if  it  Revocation. 
agrees  subsequently  to  receive  payment  of  the  call  in 
arrear,  but  only  if  the  shareholder  whose  shares  have 
been    forfeited    consents    thereto:    Exchange    Trust 
(1903)  1  Ch.  711. 

Procedure. 

If  a  call  is  not  paid  and  it  is  desired  by  the  directors 
to  forfeit  the  shares  of  the  delinquent  shareholder  the 
directors  should  pass  a  resolution  authorizing  the 
serving  of  a  demand  or  notice  requiring  the  call  to  be 
jjaid  at  a  certain  date  and  stating  that  if  payment  is 
not  then  made  the  siiarcs  will  ])e  lial)h'  to  forfeiture. 
The  resolution  may  be  in  the  following  form: — 

'Tliat  Tiotice  be  given  l)y  prepaid  registei'ed  letter  to 
the  folh)\ving  shareiiohlers  who  have  made  default  in 
payment  of  the  call  made  on  day  of  l9     ,  that 

if  sucli  call  is  not  paid  on  the  day  of  19      ,  by 

such  shareholders  respectively  the  shates  in  respect 
of  which  the  call  remains  unpaid  shall  be  liable  to 
forfeiture. 
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Sees.  58-63.  Shareholder  Number  of  shares  Deiiot- 

iiig  numbers. ' 

Pn-K-eiiure.  The  Secretary  should  thereupon  send  to  the  share- 

holders in  default,  a  notice  which  may  be  in  the  follow- 
ing' form : — 

Notice  of  intended  forfeiture. 
'Sir, 

In  my  letter  of  the  day  of  ,  I  gave  you  notice 
that  at  a  meeting,  etc.  (give  particulars  of  call). 

I  am  now  instructed  to  inform  you  that  the  direct- 
ors require  you  on  or  before  the  day  of  to  pay 
the  said  sum  of  $  "  together  with  interest  thereon 

at  the  rate  of  six  per  cent,  per  annum  from  the  said 
day  of  (the  date  when  such  call  was  payable) 

up  to  the  date  of  payment,  and  that  in  the  event  of 
non-pa^^nent  of  the  said  call  and  interest  on  or  before 
the  said  day  of  at  the  place  aforesaid  the 

shares  in  respect  of  which  such  call  was  made  will  be 
liable  to  be  forfeited. 

I  am  &c. 

,   Secretary. 

To  &c.' 

If  demand  for  payment  and  notice  of  forfeiture  be 
not  complied  with  the  directors  may  then  proceed  to 
pass  a  resolution  declaring  forfeited  the  shares  in 
default.       The    resolution   may   be   in   the   following 


form  :- 


Resolution  for  forfeiture. 


'That  the  holder  of         shares  of  $       each, 

numbered  to  inclusive,  having  failed  to  pay  the 
-call  of  $  per  share  made  on  the  said  shares  on  the 
day  of  19  ,  and  due  on  the  day  of  19  , 
and  having  failed  to  comply  with  tlie  notice  served 
upon  him  dated  the  day  of  19  ,  the  said  shares 
be  and  the  same  are  hereby  forfeited.' 

The  secretary  should  communicate  to  the  share- 
holder the  fact  that  the  shares  in  question  were  duly 
forfeited  by  resolution  of  the  directors  on  such  and 
such  a  date. 
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Cancellation. 

By  cancellation  of  shares  may  be  meant  the  cancel-  Sees.  58-63. 

lation  of  unissued  share  capital  or  lost  capital  which 

can  only  be  effected  under  the  provisions  of  s.s.  54  by 
means  of  a  by-law  for  the  reduction  of  capital  con- 
firmed by  supplementary  letters  patent.  The  term 
cancellation,  however,  is  more  commonly  used  as 
referring  to  the  cancellation  of  the  subscription  for 
shares.  After  shares  have  been  allotted,  if  no  dis- 
pute exists  as  to  the  liability  of  the  shareholders,  there 
is  no  power  to  cancel  a  subscription,  unless  such  power 
is  created  by  express  words  and,  apparently,  it  will 
not  be  raised  by  implication:  Bichmond's  Case  (1858) 
4  K.  &  J.  305;  Wheeler  v.  Wilson  (1884)  6  0.  R.  421; 
Kinneij  v.  Plunkett  (1894)  26  N.  S.  R.  158.  And  it 
has  been  held  in  Ontario  that  the  provisions  of  s.  18 
of  R.  S.  0.  (1897)  c.  191  corresponding  to  s.  54  of 
the  Act,  which  provides  a  mode  for  the  reduction  of 
capital,  impliedly  excluded  such  power  of  cancellation : 
Livingstone  v.  Temperance  Colonisation  Society 
(1890)  17  A.  R.  379;  and  see  McGill  Chair  Company, 
Munro's  Case  (1912)  26  0.  L.  R.  254,  where  the 
authorities  are  collected. 

The  power  to  cancel  will  be  construed  strictl> 
Stanhope's  Case  (1850)  3  De  G.  &  S.  198;  Re  Patent 
Paper  Mfq.  Co.,  Addison's  Case  (1870)  L.  R.  5  Ch. 
294. 

For  a  case  where  an  agreement  between  the  com- 
pany and  the  shareholder  for  the  cancellation  of  a  por- 
tion of  the  latter 's  shares  was  unsuccessfully  set  up 
against  the  liquidator,  see  Fuches  v.  Hamilton  Tribune 
(1885)  10  O.  R.  497. 

If  a  sliarelioldei-  disputes  his  liability  and  is  in  a 
position  to  icjjudialc  his  subscription  for  fraud  oi- 
misrepresentation  the  allotment  of  his  shares  to  him 
may  be  cancelled.  Thus  where  the  defendant  sub- 
scribed for  shares  on  the  faith  of  a  statement  of  affairs 
prepared  by  the  secretary  of  the  company,  and  on  find- 
ing that  the  statement  was  false  procured  cancellati(tn 
of  his  stock  a^  i   shareholder^^'  meetinii'  it  was  held  in 
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Sees.  58-63.  tin   action   by   a    creditor   of    tli(»   company   who   had 
become  yuch  before  the  cancclhition  that  there  was 

Cancellation,  power  to  caiicel  tJic  stock,  and  that  the  power  was  duly 
exercised:  Wheeler  v.  Wilson  (1884)  6  0.  R.  421. 

A  trading  corporation  has  power  to  compromise 
all  claims  against  it  including  claims  for  cancellation 
of  shares  for  fraud  or  misrepresentation  but  cannot 
compromise  a  claim  for  damages  not  connected  in  any 
way  with  the  validity  of  shares  by  a  cancellation  of 
them :  Livingston  v.  Temperance  Colonisation  Society 
(1890)  17  A.  R.  379. 

As  to  power  to  compromise  with  shareholders  sec 
also  Copp's  Case  (1885)  10  0.  R.  497. 

If  shares  have  been  agreed  to  be  illegally  issued 
and  the  matter  is  still  in  fieri  the  subscription  agree- 
ment may  be  cancelled,  but  after  the  shares  have 
actually  been  allotted  and  issued  there  can  be  no 
cancellation :  Re  Matthew  Guy  Carriage  S  Automobile, 
Thomas's  Case  (1911-12)  3  0.  W.  N.  902 ;  1  D.  L.  R.  642. 
In  this  case  there  had  been  a  subscription  for  shares  to 
be  issued  at  a  discount.  Before  the  stock  had  been 
allotted  or  any  notice  of  allotment  given,  or  corporate 
action  taken  with  respect  to  the  subscription,  a  resolu- 
tion was  passed  that  all  applications  relating  to  the 
bonus  stock  should  be  cancelled  and  that  any  C3rtifi- 
cates  issued  in  respect  thereof  should  be  recalled. 
Certificates  for  the  shares  had  been  issued,  but  Middle- 
ton,  J.,  held  that  the  return  of  the  subscriptions  pur- 
suant to  the  above  resolution  and  the  substituiion 
of  new  subscriptions  thereafter  v/us  intra  vires  and 
binding  upon  the  liquidator,  who  sought  to  make  the 
defendant  a  contributory  in  respect  of  amounts  on 
these  shares.  In  re  McGill  Chair  Company,  Munro's 
Case  (1912)  26  0.  L.  R.  254  at  p.  262,  Meredith,  C.  J. 
in  referring  to  the  foregoing  case  said  that  he  found  on 
enquiry  from  Middleton,  J.,  that  the  latter  had  decided 
Re  Matthew  Guy  on  the  basis  that  the  contract  to  take 
the  shares  was  still  executory  at  the  time  the 
resolution  to  cancel  the  bonus  shares  was  passed.  If 
the  matter  no  longer  remains  in  fieri  and  shares  have 
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been  issued,  e.g.,  at  a  discount,  and  the  shares  have  Sees.  58-63. 
been  allotted,  the  certiiicate  issued,  aiid  the  subscriber 
has  acted  as  a  shareholder,  then,  even  though  the 
shares  were  illegally  issued  at  a  discount,  it  is  too  late 
to  cancel  the  certificate  of  shares  actually  issued  and 
the  shareholder  will  be  liable  in  a  winding  up  as  a 
contributory  in  respect  of  the  shares :  McGill  Chair  Co. 
Munro'6  Case,  supra.  In  that  case  the  shareholders 
passed  a  lesolution  that  all  stock  certificates  which 
have  been  regarded  in  the  liivht  of  bonus  btock  l)e 
recalled  into  the  company.  This  had  been  done  in 
response  lo  pi  essure  on  the  part  of  share! lolders  iiold- 
ing  such  stock,  and  the  defendant  had  been  present  at 
the  moelin'>-  of  shareholders  and  had  voted  in  favor  of 
the  res(Jution.  In  pursuance  of  the  resolution  a  new 
certificate  had  been  issued  to  the  defendant  for  the 
amount  of  shares  which  he  had  paid  up  in  full. 
Meredith,  C.  J.,  in  his  judgment  reviewed  the  English 
authorities  and  held  that  cancellation  or  surrender 
of  shares  under  the  Ontario  Companies  Act  could  only 
take  place  where  forfeiture  would  be  permissible. 

Surrender. 

A  shareholder  can  be  got  rid  of  by  proceeding 
against  him  m  invitum  by  way  of  forfeiture,  but  he 
cannot  without  statutory  authority  voluntarily  sur- 
render his  shares  and  thus  put  an  end  to  his  liability: 
Common  v.  McArthur  (1898)  29  S.  C.  R.  p.  245;  Winni- 
peg Hedge  d  Wire  Fence  Co.  (1912)  22  Man.  L.  R.  83. 
If  the  company  desires  to  regain  control  of  the  stock 
forfeiture  is  the  proper  procedure :  Smith  v.  Goiv- 
ganda  (1911)  44  S.  C.  R.  621.  The  objection  to  the 
surrender  of  sliares,  whether  fully  paid  or  not,  is  that 
tiiis  is  a  reduction  of  tiie  comi)any's  capital:  Bellerby 
V.  Rowland  (1902)  2  Ch.  14  at  ]).  32,  and  a  reduction 
of  cai)ital  r('(|nii'<'s  confirmation  by  supi)lementnry 
letters  patent  under  ss.  55  and  57.  It  is  immaterial 
that  the  company  was  solvent  at  the  time :  Re  Wall- 
hrirJgr  Grain  C<>.  {Mia.)   (1918)  2  W.  W.  R.  886. 

D.C.A.— 20 
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Sees.  58-63.  The  power  may,  of  course,  be  expressly  given  by 
statute,  as  to  which  see  Hart  v.  Ontario  Express  and 
Transportation  Co.;  Kirk  and  Ularling's  Case  (1893) 
24  "0.  R.  340;  In  re  Ontario  Express  and  Transpor- 
tation Co.  (1893)  24  0.  R.  216  and  (1894)  21  A.  R.  646. 

Surrender     Nor  Can  a  shareholder  surrender  his  shares  to  a  trus- 

or  siitirGS 

tee  tor,  or  a  nominee  of,  the  company :  Cree  v.  Somer- 
vail  (1879)  4  App.  Cas.  648;  Re  Union  Fire  Insurance 
Company,  McCord's  Case  (1892)  21  O.  R.  264.  In  the 
last  mentioned  case  the  manager  of  a  company  pur- 
chased a  number  of  partly  paid  shares  from  the  holder 
for  the  purpose  of  cancellation.  The  shareholder  was 
not  aware  of  the  object  intended.  The  transfer  was 
made  to  the  ''  Manager  in  Trust."  It  was  held  by 
Boyd,  C,  that  the  transfer  having  been  made  without 
notice  of  the  character  in  wiiich  the  manager  was  to 
hold  the  shares  it  was  a  valid  transfer  which  relieved 
the  first  hoMer  of  the  shares  from  his  liability  thereon. 
Boyd,  C,  said  at  page  266,  "No  valid  distinction  can 
be  drawn  between  the  cases  when  the  object  of  the 
transfer  is  to  traffic  in  shares  on  the  part  of  the 
company  and  when  the  intention  is  simply  to  cancel. 
In  either  case  (no  special  power  so  to  do  being  given 
to  the  particular  company)  the  transfer  is  illegal,  but 
liability  upon  the  shares  is  transferred,  or  not,  depend- 
ing on  the  knowledge  or  ignorance  of  the  prior 
holder."  There  is  no  objection,  on  the  other  hand,  to 
one  shareholder,  whether  he  is  a  director  or  not,  with 
his  own  money  buying  the  shares  of  another  and  so 
getting  rid  of  an  objectionable  shareholder,  per 
Macnaghten,  L.J.,  in  Trevor  v.  Whitworth  (1888)  12 
App.  Cas.  at  p.  409. 

"Where,  however,  there  is  a  power  to  forfeit  which 
has  become  exercisable,  the  shares  as  to  which  there 
is  default  may  be  surrendered  in  lieu  of  forfeiting 
them  in  a  formal  manner:  Bellerby  v.  Rowland  (1902) 
2  Ch.  14  at  p.  31. 

Also,  when  there  is  a  bona  fide  dispute  between  the 
shareholder  and  the  company  as  to  whether  the  shares 
have  been  legally  issued,  shares  may  be  taken  back  by 
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way  of  compromise,  but  not  where  tlie  shareholder  on  Sees.  58-63. 
the  register  admits  that  he  is  shareholder:     Mother  ^        ; 

ourrender 

Lode  Consolidated  v.-Eill  (1903)  19  T.  L.  R.  341.    Nor  of  shares. 
can  the  company  take  back  some  of  the  shares  and 
leave  the  shareholder  with  the  balance,  ibid.     But  as 
to  this,  qucBre. 

The  question  of  the  legality  of  surrender  and  can- 
cellation is  fully  dealt  with  in  the  recent  case  of 
Alberta  Rolling  Mills  v.  Christie  (1919)  58  S.  C.  R. 
208.  The  plaintiff  subscribed  for  shares  subject  to 
a  condition  that  the  Company  would  erect  a  steel  plant. 
It  was  held  that  the  plaintiff  had  accepted  the  status 
of  a  shareholder  so  that  the  condition  could  only 
operate  as  a  collateral  agreement  entitling  him  to 
surrender  his  shares  and  demand  the  return  of  the 
money  paid  for  them.  Anglin,  J.,  delivering  the  judg- 
ment of  the  majority  of  the  Court  on  the  question  of 
surrender  or  cancellation  of  shares  said  at  pages  218, 
219  and  220  of  the  report: — 

**Is  such  an  agreement  intra  vires  of  the  defendant 
company?     I  think  not. 

In  Guinness  v.  Land  Corporation  of  Ireland  (22 
Ch.  D.  349,  at  page  375)  Lord  Justice  Cotton,  after 
referring  to  section  38  of  the  English  ''Companies 
Act  "  of  18(52,  corresponding  to  section  47  of  the  Con- 
solidated Ordinance  of  1915,  said: — 

'From  that  it  follows  that  whatever  has  been  paid 
by  a  member  cannot  be  returned  to  him.  Tnmy  opinion 
it  also  follows  that  what  is  described  in  the  memoran- 
dum as  the  cai)ital  cannot  be  diverted  from  the  objects 
of  the  society.  It  is,  of  course,  liable  to  be  spent  or 
lost  in  carrying  on  the  business  of  the  company,  Init  no 
part  of  it  can  be  returned  to  a  member  so  as  to  take 
away  fi'om  the  fund  to  wiiich  the  creditors  have  a  riglit 
to  look  as  that  out  of  wiiich  they  are  to  be  i)ai(l." 

This  passage  is  quoted  wilh  approval  in  Trevor 
V.  Ulilt worth  (12  Apj).  Cas.  409)  l)y  Lord  Ilersclidl,  at 
p.  419,  and  by  Lord  Macnaghten,  at  p.  433.  The 
defendant  company  in  accepting  a  surrender  of  the 
tdaintiff 's  shares  could  have  only  one  of  two  purposes, 
either  to  extinguish  them — an  unlawful  reduction  of 
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Sees.  58-63.  <-'a{)ital,  or  to  ro-issiio   thoiii — an  uiilawi'iil  trafficking 
'        7       ill  its  shares,  an  illegal  use  of  its  capital, 
of  shares.  Tlio  law  OH  tliese  points  as  laid  down  in  Trevor  v. 

Uliitirortli  (]'2  App.  Cas,  409)  lias  been  consistently 
followed  ever  since.  The  Companies  Ordinance  con- 
tains very  strict  i)rovisions  as  to  the  conditions  on 
which  antl  the  methods  by  which  the  capital  of  a  com- 
pany subject  to  it  may  be  reduced — sections  78  et  seq. 
There  is,  of  course,  no  pretence  of  compliance  with 
these  provisions.  As  put  by  Lord  Macnaghten  in  a 
passage  of  his  speech  in  Trevor  v.  WJiUwortJi  (12  App. 
Cas.  409),  at  page  437,  quoted  by  Lord  Herschell  in 
British  and  American  Trustee  and  Finance  Corpor- 
ation V.  Couper  ( [1894]  A.  C.  399,  at  page  403)  :— 

'When  parliament  sanctions  the  doing  of  a  thing 
under  certain  conditions  and  with  certain  restrictions, 
it  must  be  taken  that  the  thing  is  prohibited  unless  the 
prescribed  conditions  and  restrictions  are  observed.' 

In  Bellerhy  v.  Roivland  S  Marwood's  Steamship 
Co.  ( [1902]  2  Ch.  14),  it  was  held  that  :— 

A  surrender  of  shares  in  a  limited  company,  the 
company  releasing  the  shareholders  from  further 
liability  in  respect  of  the  shares,  is  equivalent  to  a 
purchase  of  shares  by  the  company  and  is  therefore 
illegaland  null  and  void  on  the  principle  of  Trevor  v. 
Whitirorth  (12  App.  Cas.  409). 

The  court  was  there  dealing  with  shares  partly 
unpaid.  The  surrender  of  fully  paid-up  shares  with  a 
return  of  the  money  paid  therefor,  is,  of  course, 
equally  obnoxious.  Both  alike  involve  reduction  of 
capital.  While  a  surrender  of  shares  which  involves 
no  reduction  of  capital  may  be  supported  {Rowell  v. 
Jno.  Roicell  &  Sons,  Ltd.  ( [1912]  2  Ch.  609),  a  surren- 
der involving  such  a  reduction,  not  made  under  circum- 
stances which  would  have  justified  a  forfeiture,  clearly 
cannot  be  unless  effected  under  sections  78  et  seq.  of 
the  Consolidated  Ordinance.  How  strictly  the  right 
of  forfeiture,  and  of  surrender  to  take  its  place,  is 
viewed  is  illustrated  in  the  recent  case  of  Hopkinson 
v.  Mortimer,  Harley  &  Co.  Ltd.  ([1917]  1  Ch.  646,  at 
page  653)." 
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64.  Except  for  the  purpose  of  exhibiting  the  rights  of  par- invalid  with- 
ties  to  any  transfer  of  shares  towards  each  other  and  of  render-  <>"*  ^ntry. 
ing  any  transferee  jointly  and  severally  liable  with  the  trans- 
ferrer to  the  company  and  its  creditors,  no  transfer  of  shares 

unless  made  by  sale  under  execution  or  under  the  decree,  order 

or  judgment  of  a  court  of  competent  jurisdiction,  shall  be  valid 

for  any  purpose  whatever  until  entry  of  such  transfer  is  duly 

made  in  the  register  of  transfers :   Provided  that,  as  to  the  stock  Exception. 

of  any  company  listed  and  dealt  with  on  any  recognized  stock 

exchange  by  means  of  script,  commonly  in  use  endorsed  in  blank 

and   transferable   by   delivery,    such   endorsation    and    delivery 

shall,  excepting  for  the  purpose  of  voting  at  meetings  of  the 

company,  constitute  a  valid  transfer.    2  E.  VII.,  c.  15,  s.  51. 

65.  Xo  transfer  of  shares  whereof  the  whole  amount  has  Unpaid 
not  been  paid  in  shall  be  made  without  the  consent  of  the  shares, 
directors.     2  E.  VII.,  c.  15,  s.  52. 

66.  Xo  share  shall  be  transferable  until  all  previous  calls  With  calls 
thereon  are  fully  paid  in.     2  E.  VII.,  c.  15,  s.  54.  ""^'^i'^- 

67.  The  directors  may  decline  to  register  any  transfer  of  Registration 
shares   belonging  to  any   shareholder   who   is   indebted   to   the  ^^  transfer. 
company.     2  E.  VII.,  c.  15,  s.  55. 

68.  Any  transfer  of  the  shares  or  other  interest  of  a  de- T^.^i„sfer  by 
ceased  shareholder,  made  by  his  personal  representative,  si  1  all,  personal  rep- 
notwithstanding  such  personal  representative  is  not  himself  a '■''■'^*'°^'' '''^• 
shareholder,  be  of  the  same  validity  as  if  he  had  been  a  share- 
holder at  the  time  of  his  execution  of  the  instrument  of  trans- 
fer.    2  E.  VII.,  c.  15,  s.  56. 

68a.   a  company,  if  .so  authorized  by  its  letters  patent  or  issue  and 
supplementary   letters   patent    and    subject    to    the    provisions  effect  of 
thereof  may,  with  respect  to  any  fully  paid-up  shares,  issue  JanJI '^"''" 
under  its  common   seal  a  warrant  stating  that  the  bearer  of 
the  warrant  is  entitled  to  the  share  or  shares  therein  specified, 
and   may   provide   by   coupons  or   otherwise,    for   the   payment 
of  tlie  future  dividends  on  the  share  or  shares  included  in  th(> 
warrant  hereafter  termed  a  share  warrant. 

2.  A   share  warrant  shall  entitle  the  bearer  thereof  to   the  Rights  of 
shares   therein    specified,   and    the   shares    may    be   transferred  bearer, 
by  delivery  of  the  warrant. 

.3.  The  bearer  of  a  share  warrant  shall,  subject  to  the  pro- jj^nror  tohe 
visions  and  regulations  respecting  share  warrants  contained  in  shareliolder 
the  letters  patent  or  supplementary  letters  patent,  be  entitled,  q" ^ynrJ-JInJ 
on  surrendering  it  for  cancellation,  to  have  his  name  entered 
on  the  books  of  the  company  as  the  holder  of  the  shares  specified 


'>10  DOMINION   COMrANIES  ACT. 

Sect.  68a.  in  t^iu'li  share   waiTanl,   and   the  eompany   shall   be  responsible 

lor  any  loss  inenrred  by  any  jx'rson  by  reason  of  tlie  company 

entering  on  tlie  books  of  the  company  the  name  of  the  bearer 
of  a  share  warrant   in  respect  of  the  shares  therein  specified 
without  the  warrant  being  surrendered  and  cancelled. 
Rijrhtsof  4-  The  bearer  of  a  share  warrant  may,  if  the  provisions  and 

bearer  under  regulations  respecting  share  warrants  so  provide,  be  deemed  to 
reoU  a  lo    .    ^^^  .^  shareholder  of  the  company  either  to  the  full  extent  or  for 
any  purposes  defined  by  such  regulations;  except  that  he  shall 
not  be  qualified  in  respect  of  the  shares  specified  in  the  warrant 
for  being  a  director  of  the  company. 
Entries  on  5.  On  the  issue  of  a  share  warrant  the  company  shall  remove 

issue  of  from  its  books  the  name  of  the  shareholder  then  entered  therein 

warrants.  '^s  holding  such  share  or  shares  as  if  he  had  ceased  to  be  a  share- 
holder, and  shall  enter  in  such  books  the  following  particulars, 
namely : 

(i)   the  fact  of  the  issue  of  the  warrant; 
(ii)   a  statement  of  the  shares  included  in  the  warrant,  and 
(iii)   the  date  of  the  issue  of  the  warrant. 
Surrender  of        6.  Until  the  warrant  is  surrendered,  the  above  particulars 
warrant.        shall  be  deemed  to  be  the  particulars  required  by  this  Act  to  be 
entered  in  the  books  of  the  company  in  respect  of  such  share  or 
shares,  and,  on  the  surrender,  the  date  of  the  surrender  shall  be 
entered  as  if  it  were  the  date  at  which  a  person  ceased  to  be  a 
shareholder. 
Warrant  7.  Unless  the  bearer  of  a  share  warrant  is  entitled  to  attend 

boldersnot     .,,^^1  y^j.^  ^^^  general  meetings,  the  shares  represented  by  such 
considered  ^  *' 

wlierevote     share  warrant  shall  not  be  counted  as  part  of  the  stock  of  the 

of  definite      company  for  the  purposes  of  a  general  meeting.     4-5  Geo.  IV., 
r'equired  1914,  C  23,  S.  2. 

Transfer  of  shares. 

1.  Transferability  of  shares. 

2.  Necessity  for  registration. 

3.  Share  warrants. 

4.  Death  of  shareholder. 

5.  Lost  or  stolen  certificates. 

6.  Proof  of  transfer. 

7.  Rights  of  unregistered  transferee  against  at- 

taching creditor. 

8.  Restrictions  on  transfer. 

9.  Transfers  to  escape  liability. 

10.  Ineffectual  and  invalid  transfers. 

11.  Effect  of  informalities  and  irregularities. 

12.  Estoppel. 

13.  Form  of  transfer. 
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14.  Remedies  for  refusal  to  register  transfer.  Sects. 

15.  Sale  of  shares— Contractual  relation  of  trans-    64-68a. 

feror  and  transferee. 

16.  Conflicting  claims  to  shares  before  registration. 

17.  Shares  held  in  trust— Rights  of  transferees. 

18.  Loans  on  the  security  of  shares. 

19.  Loan  of  shares. 

20.  Transfer  practice. 

1.  Transferability  of  shares. 

Shares  in  the  capital  stock  of  a  company  are  per- 
sonal estate  and  transferable  as  such  by  the  share- 
holder, s.  45,  and  see  Re  Poison  Iron  Works  (1912) 
3  0.  W.  N.  1269,  4  D.  L.  K.  193.  For  a  definition  of  the 
term  "  share  "  see  Borland's  Trustee  v.  Steel 
Brothers  S  Co.  (1901)  1  Ch.  279  at  p.  288. 

A  company  as  well  as  an  individual  may  become  company 
the  o^\^ler  of  shares  by  transfer,  provided  in  the  case  transferee. 
of  a  Dominion  company  that  it  has  the  power  to  hold 
shares. conferred  upon  it  by  its  charter  and  that  it 
has  complied  with  the  provisions  of  s.  44  as  to  which 
see  the  notes  to  that  section.     A  company  itself  can  not 
purchase  its  own  shares  either  directly,  or  indirectly, 
as  by  taking  a  transfer  to  its  manager  "  in  trust,"  Be 
Union  Fire  Insurance  Co.,  McCord's  Case  (1891)  21 
0.  E.  264.     A  transfer  to  an  infant  should  not  be  per-  infant 
mittod  l)y  the  company  especially  if  the  shares  are  ^'"''"^  ^''^®- 
not  fully' paid-up;  for  an  infant  would  ho  entitled  to 
i-epudiate  the  shares  on  attaining  majority:  Re  Sover- 
eign Bank  of  Canada,  Clark's  Case  (1915-16)  35  0. 
L.  R.  448  at  p.  456,  and  in  the  meantime  calls  could  not 
be  enforced  against  him.     A  transfer  of  shares  by  a  infant 
minor  is,  like  other  contracts,  voidable  not  void,  and  "■''"'^*''''""- 
being  voidable   only  the   comi)Mny  nmst  register   the 
transfer  if  it  has  not  been  avoided  before  the  date 
of  application  for  registration.      Where  shares  have 
been  acquired  by  a  person  who  thereafter  becomes  a  Lunatic, 
lunatic  those  may  be  transferred  by  his  conunittee;  as 
to   the   procedure  in   such  cases  in  Ontario  see   the 
Lunacy  Act  R.  S  .0.  (1914)  c.  68.  The  Succession  Duty 
Acts  of  most  provinces  forbid  Iho  transfer  by  foreign 
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Sects.      executors  or  ndministrators  of  docoascd  shareholders 
Q"^'^^^-     of  shares  of  a  company  whose  head  office  is  in  the  pro- 
FoiviKu        vince  nntil  succession  duty  has  been  paid  or  security 
given  therefor.     After  the  commencement  of  a  wind- 
After  ing-up  no  transfer  of  shares  can  be  made  without  tlie 
wiudins-up.   sanction  of  the  liciuidatoi-  undei-  tlie  authority  of  the 
court.     AVliere,  as  under  the  Ontario  Companies  Act, 
R.  S.  0.  1914,  c.  178,  s.  54  (l>),  the  share  certificate 
is  made  'prima  facie,  evidence  of  the  title  to  the  shares, 
the  holder  has  prima  facie  evidence  of  title  to  compel 
the  company  to  register  the  shares  in  his  name :  Lorsch 
S  Co.  V.  Shamrocl-  Consolidated  (1917)   39 '0.  L.  R. 
315;  36  D.  L.  R.  557. 

2.  Necessity  for  reg-istration. 

In  the  absence  of  special  provision  in  the  governing 
act  or  charter  imposing  conditions  to  the  contrary  an 
assignment  of  shares  duly  executed  by  assignor  and 
assignee,  for  good  consideration,  with  proper  notice 
to  the  company,  is  valid  without  further  registration: 
Crawford  v.  Provincial  Insurance  Co.  (1859)  8  C.  P. 
263. 

Under  the  present  Companies  Act  registration  of 
the  transfer  is  required  to  complete  it,  so  as  to  con- 
stitute the  transferee  a  shareholder  in  the  strict  sense. 
Section  45  provides  that  "the  stock  in  the  company 
shall  be  personal  estate,  and  shall  be  transferable,  in 
such  manner  and  subject  to  all  such  conditions  and 
restrictions  as  are  prescribed  by  this  Part  or  by  the 
by-laws  of  the  company."  Section  64  makes  entry  of 
the  transfer  in  the  register  of  transfers  necessary  for 
its  validity,  subject  to  the  reservations  mentioned  in 
the  section.  Until  the  transfer  is  registered  the  trans- 
feror and  transferee  remain  jointly  and  severally 
liable  to  the  company  and  its  creditors,  s.  64.  Tt  was, 
however,  held  in  Hamilton  v.  Grant  (1900)  30  S.  C  R. 
566,  that  an  unregistered  transferee  who  had  acted  as 
an  officer  of  the  company  and  required  the  shares  in 
question  to  qualify  him  as  such,  became  a  shareholder 
and  that  his  transferor  was  not  liable  as  shareholder  to 
the  creditors  of  the  company.    Even  without  registra- 
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tion,  as  between  the  parties,  a  transfer  is  valid  and  the      Sects, 
company  cannot  refuse  to  register  the  transfer  owin.o-    64-68a. 
to  non-payment  of  a  call  made  after  the  date  of  the  ^ 

transfer  but  prior  to  the  application  for  registration, 
Be  Poison  Iron  Works,  Limited  (1912)  3  0.  W.  N.  1269, 
4  D.  L,  R.  193.  Additional  formalities,  unless  required 
by  the  charter  or  by-laws,  are  not  necessary  to  make  the 
transfer  complete  and  ei¥ective ;  thus  where  the  trans- 
fer had  been  registered  and  the  transferee  had  in  fact 
accepted  the  shares,  signature  by  the  transferee  of 
formal  acceptance  was  held  to  be  unnecessary,  not 
being  required  by  the  incorporating  act,  charter  or  by- 
laws: Ross  V.  Machar  (1885)  8  0.  R.  417;  see  also 
Woodruff  V.  Harris  (1850)  11  U.  C.  R.  490. 

The  exigencies  of  modern  business  often  make  it  Transfer  by 
inconvenient  or  impossible  for  the  transferee,  or  each  i^  b'lant"*'^ 
of  successive  transferees  to  get  himself  registered  as 
the  holder  of  the  shares  dealt  with.  A  transfer  of 
shares  may,  accordingly,  be  regarded  from  two  stand- 
points— first,  from  a  commercial  standpoint,  and, 
secondly,  from  a  strictly  legal  standpoint.  On  the 
Stock  Exchange  the  transfer  is  usually  effected  by 
delivery  of  the  shares  endorsed  in  blank,  the  transfer 
not  to  be  registered  on  the  books  of  the  company  unless 
specially  requested.  The  transfer  confers  on  the 
lioldcr  of  the  certificate  for  the  time-being,  authority 
to  fill  in  tlie  name  of  the  transferee,  and  each  successive 
holder  passes  on  this  authority  when  he  delivers  the 
certificate  to  his  immediate  transferee.  In  general  the 
holder  for  the  time  being  takes  not  the  property  in  the 
shares  but  a  title,  legal  and  equitable,  which  will  enable 
the  liolder  to  vest  himself  with  the  shares  without  risk 
of  his  right  being  defeated  by  any  other  person  deriv- 
ing title  from  the  registered  owner:  Colonial  Bank  v. 
Cady  (1890)  15  App.  Gas.  267;  Smith  v.  Bofjers  (1899) 
30  0.  R.  256;  Fuller  v.  (lli/n  Mills  (1914)  2  K.B.  168; 
Macdonald  v.  Bank  of  Vaficouver  (1916)  25  D.  L.  R. 
567. 

The  existing  practice  of  transfer  by  delivery  is  ex-  s. 64. 
pressly  recognized  by  s.  64  of  tlif  Act  in  the  case  of 
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Sects  sliares  of  a  company  listed  and  dealt  with  oil  any 
64-68A.  recognized  stock  exchange;  bnt  the  person  so  acquir- 
ing sliares  does  not  become  a  shareholder  until  he  has 
the  transfer  registered,  and  a  company  can  not  dis- 
pense with  registration  or  issue  shares  expressed  to 
be  transferable  by  delivery:  General  Coynpany  for 
s.  (M.  Promotion  (1870)    L.   R.  5   Ch.   363.     The  transferee 

furthermore  before  registration  does  not  enjoy  the 
right  of  voting  at  meetings  of  shareholders,  s.  64.  He 
also  runs  the  risk  of  dividends  being  collected  by  the 
transferor,  who,  until  the  transfer  is  registered,  is  the 
only  person  known  to  the  company,  and  therefore  the 
person  to  whom  the  dividend  cheques  will  be  sent. 

In  the  absence  of  decided  cases  it  is  doubtful  how  far 
s.  64  makes  shares  transferable  by  delivery  and  whe- 
ther it  applies  to  what  are  known  as  '* listed"  shares 
generally  or  whether  it  is  necessary  that  the  specific 
sliares  acquired  must  have  been  bought  through  the 
medium  of  a  stock  exchange  transaction.  This  doubt 
is  not  removed  by  the  amendment,  s.  68A,  providing 
for  the  issuing  of  share  warrants  which  are  transfer- 
able by  delivery  under  all  circumstances.  Where  the 
transferee  expects  to  hold  the  shares  it  is,  of  course, 
advisable  to  have  the  transfer  completed  on  the  books 
of  the  company.  In  any  event  as  the  shares  of  only  a 
small  proportion  of  companies  are  listed  it  is  import- 
ant to  consider  the  general  law  as  to  the  necessity  for 
registration  of  transfers  and  the  effect  of  failure  to 
do  so. 

Effect  on  Until  registration  the   transferor  and  transferee 

remain  jointly  and  severally  liable  to  the  company  and 
its  creditors  for  the  amount  unpaid  on  the  shares. 
QucBre,  as  to  liability  where  there  has  been  a  succession 
of  transfers  by  delivery  without  registration. 

Transfers  which  are  unobjectionable  ought  to  be 
confirmed  by  th(?  directors  without  delay,  and  it  would 
seem  that  a  company  which  was  guilty  of  negligence  in 
not  registering  a  transfer,  should  not  be  allowed  to 
take  advantage  of  its  own  neglect  to  hold  the  trans- 
feror liable  jointly  and  severally  with  the  transferee. 
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Long  delay  on  the  part  of  the  company  has  been  Sects, 
held  not  to  release  the  transferee  from  being  placed  oh  64-68a. 
the  list  of  contributories  where  a  transfer  had  actually 
been  registered  before  the  winding-up:  SiclielVs  Case 
(1867)  L.  R.  3  Ch.  119,  distinguished  in  Re  Cole  and 
The  Canada  Fire  and  Marine  Insurance  Co.,  Close's 
Case  (1885)  8  0.  R.  92.  Where  the  transferor  himself 
neglected  to  cause  to  be  registered  a  transfer  made 
years  before  the  \\anding-up  order  he  was  retained  as 
a  contributory,  for  although  the  company  was  in  de- 
fault in  delaying  to  register  the  transfer  the  share- 
holder was  also  in  default  and  therefore  not  entitled  to 
relief:  Walker's  Case  (1868)  L.  R.  6  Eq.  30.  See  also 
as  to  laches  Shepherd's  Case  (1866)  2  Ch.  App.  16; 
Ward  and  Henry's  Case,  ihid.  431 ;  Head's  Case  (1866) 
L.  R.  3  Eq.  84;  Ex  parte  Bihhy,  Re  Enterprise  Mining 
Co.  (1884)  1  B.  C.  R.  11.  In  order  to  protect  himself, 
therefore,  the  vendor  should  compel  the  purchaser  to 
register  the  transfer,  and  if  he  does  not  do  so,  he  must 
suffer  for  his  own  default,  and  his  name  being  on  the 
register  at  the  date  of  the  winding-up  he  must  remain 
there  unless  there  is  laches  on  the  part  of  the  com- 
pany: Head's  Case,  Wliite's  Case,  supra. 

Shares  in  a  company  are  not  negotiable  and  al-  Shares  not 
though  they  may  pass  by  delivery  this  is  subject  to  the  "^"°  '^ 
equities:  Smith  v.  Walkerville  (1893)  23  A.  R.  95.  In 
this  case  the  company  had  issued  a  certificate  for 
shares  (not  numbered  or  identified)  which  stated  that 
these  were  **  transferable  only  on  the  books  of  the  com- 
pany in  person  or  by  attorney  on  the  surrender  of  this 
('(•rtificatc."  This  provision  was  not  required  either 
by  the  statute  or  the  company's  by-laws.  Tlie  holder 
liaii(l<!d  the  certificate  with  assigmnont  endorsed  to  the 
plaintii'f,  who  gave  valuable  consideration  therefor. 
The  plaintiff  failed  to  ai)i)ly  for  registration  or  notify 
the  company  for  several  months,  nnd  in  tiie  meantime 
his  transferor  transferred  the  shares  for  value  to  an 
innocent  transferee  who  got  himself  registered  without 
production  of  the  certificate.  Tlie  Court  of  Appeal 
held  that  tlio  plaintiff's  equitable  title;  was  cut  out  by 
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Sects.      the    subsequent   transfer   and    registration   and   that 

64-68A.     alt  hough  the  company  ouglit  to  have  insisted  on  the 

production  of  tlie  certificate,  it  was  not  compelled  to 

do  so  and  was  not  estopped  from  denying  the  j)lain- 

tiff's  title. 

The  delivery  of  a  share  certificate  endorsed  in  blank 
is  not  equivalent  to  a  transfer  or  alienation  of  the 
certificate:  Bonner  v.  Moray  (1914)  23  Que.  K.  B.  252. 

Kisksof  The  holder  under  an  unregistered  transfer  takes 

imrSs^ered  ^^^  shares  subject  to  any  infirmity  in  the  title  of  the 
transfer.  persoii  from  whoui  he  acquires  them,  e.g.,  if  they  were 
stolen  he  would  get  no  title  at  all.  The  defect  in  title 
of  the  immediate  transferor  will  not  in  all  cases  pre 
vent  the  transferee  from  getting  himself  registered; 
the  registered  owner  of  the  shares  may  be  estoppd 
from  denying  the  title  of  the  holder  as  was  held  under 
the  following  circumstances : — The  registered  owner 
of  shares  in  a  company  gave  to  her  brokers,  for  the 
purpose  of  selling  the  shares,  the  certificate  of  owner- 
ship, upon  the  face  of  which  the  shares  were  said  to  be 
transferable  on  the  books  of  the  company  in  person, 
or  by  attorney  upon  surrender  of  the  certificate,  and 
upon  wiiicli  was  endorsed  a  transfer  and  power  of  at- 
torney signed  by  her,  and  having  a  blank  left  for  the 
name  of  the  transferee.  The  brokers  improperly  de- 
posited the  certificate  as  security  for  advances  to  them 
with  a  bank,  who  received  it  in  the  ordinary  course  of 
business  without  any  notice  of  the  owner's  rights. 
There  was  evidence  at  the  trial  that,  according  to  tlie 
usages  of  the  stock  exchanges  of  Ontario  and  QuebeCv 
such  a  share  certificate,  so  endorsed  passes  from  hand  to 
hand,  and  is  recognized  as  entitling  the  holder  to  deal 
with  the  shares  as  owner,  and  pass  the  property  in 
them  by  delivery,  or  to  fill  in  the  blank  with  his  own 
name,  and  have  the  shares  so  registered  on  the  books 
of  the  company.  The  Court  held  (1)  that  such  a  trans- 
fer passed  the  title  to  the  bank.  (2)  That  the  original 
holder  having  placed  it  in  the  power  of  his  broker  to 
transfer  the  shares  was  -estopped  from  questioning 
what  had  been  done.    (3)  That  under  the  circumstances 
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detailed  a  transferee  for  value  is  not  put  on  enquiry      Sects, 
as  to  the  rights  of  antecedent  owners,  nor  as  to  the     64-68a. 
title  of  his  immediate  vendors :  Smith  v.  Rogers  (1899) 
30  0.  R.  256,  distinguishing  France  v.  Clark  (1881)  26 
Ch.  D.  257. 

A  lender  advancing  money  in  good  faith  on  shares  uuiegis- 
deposited  with  him  and  endorsed  in  blank  is  not  bound  transfers. 
to  make  enquiries  as  to  whether  the  registered  owner 
has  any  claim  on  the  shares :  Macdonald  v.  Bank  of 
Vancouver  (1916)  25  D.  L.  R.  567.  In  the  last  men- 
tioned case  evidence  of  the  usage  of  the  monetary 
world  that  certificates  endorsed  in  blank  are  regarded 
as  bearer  securities  on  which  bankers  make  advances, 
if  it  was  required  at  all,  was  supplied  by  the  evidence 
of  the  superintendent  for  British  Columbia  of  a  char- 
tered bank. 

A  transferee  who  fails  to  have  his  transfer  regis- 
tered may  lose  his  shares  by  a  fraudulent  transfer  on 
the  books  of  the  company  by  the  registered  hokler  to  a 
bona  fide  purchaser.  In  such  case  he  has  no  action 
against  the  corporation  for  allowing  such  transfer: 
Smith  V.  Walkcrville  (1896)  23  A.  K.  95. 

The  right  to  registration  does  not  depend  on  the 
possession  of  the  certificate,  and  where  the  certificate 
states  that  it  is  transferable  only  "on  surrender  of 
this  certificate,"  the  company  may  waive  such  a  pro- 
vision :  Shropshire  Union  Ry.  Co.  v.  The  Queen 
(1875)  L.  R.  7  H.  L.  496,  509-,  Smith  v.  Walkerville  Iron 
Co.,  supra. 

There  will  be  no  estoppi;l  against  the  registered 
owner  where  the  blank  endorsement  is  followed  by  re- 
strictive words.  In  MafJtrrs  v.  Royal  Bank  of  Canada 
(1913)  29  O.  h.  R.  141  ;  14  1).  L.  R.  27,  the  registered 
owner  handed  his  lirokcr  a  certificate  for  46  shares 
instructing  liim  to  sell  25  shares  and  endorsed  the  cer- 
tificate in  ])l;ink,  adding  in  writing  the  words  "twenty- 
five"  as  indicating  the  number  of  shares  to  be  dealt 
with.  The  certificate  was  deposited  h>  the  broker  with 
a  hank  to  secure  advances,  and  the  hank  sold  the  stock 
in  order  to  realize  the  security,  the  l)ank's  agent  strik- 
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Sects.  iiiii'  out  llio  words,  "twenty-five"  in  the  endorsement. 
64-68a.  Jt  ^vas  hold  by  Boyd,  C,  that  tlie  manner  of  endorse- 
Uuregis-  ment  gave  notice  to  all  concerned  that  only  twenty-five 
transfers  sliares  Were  to  be  used  and  the  endorsement  reading 
"hereby  sell,  assign  and  transfer  unto  .  .  "  that  was 
notice  that  the  shares  were  to  be  used  for  selling,  not 
pledging,  and  the  bank  was  liable  to  account  for  the 
full  value  of  the  shares  sold.  Nor  will  tlie  ])ers()n,  who 
has  transferred  shares  in  blank  where  the  transfer  is 
not  in  order,  be  estopped  if  the  person  to  whom  the 
shares  are  handed,  fraudulently  deals  with  them.  In 
Colonial  Bank  v.  Cady  (1890)  18  App.  Cas.  267,  execu- 
tors not  registered  as  shareholders  in  respect  of  shares 
of  their  testator  had  endorsed  them  in  blank,  and  the 
broker  to  whom  the  shares  had  been  handed,  fraudu- 
lently deposited  them  with  his  bank  to  secure  a  per- 
sonal debt.  It  was  held  that  the  fact  of  the  certificates 
being  signed  by  such  executors  put  two  interpretations 
on  their  leaving  the  certificates  with  the  broker ;  either 
he  was  to  sell  them  or  procure  registration  in  their 
names ;  the  bank  should  have  enquired  which  of  the  two 
reasons  w^as  the  cause  of  the  deposit,  and  the  executors 
were  not  estopped. 

As  between  persons  whose  rights  are  equitable  only, 
i.e.,  where  neither  has  perfected  his  title  by  registra- 
tion or  acquired  an  unconditional  right  to  be  registered, 
the  title  of  the  person  whose  equitable  title  is  prior  in 
time  prevails:  Peat  v.  Clayton  (1906)  1  Ch.  659. 

3.  Share  warrants. 

If  sliares  have  been  fully  paid  up  the  company  can 
take  advantage  of  s.  68A  and  issue  share  warrants 
making  the  bearer  absolutely  entitled  to  the  shares  in 
respect  of  which  the  share  warrant  is  issued.  Share 
warrants  are  transferable  by  delivery;  the  company 
keeps  no  record  of  the  holders,  and  even  if  a  share  war- 
rant is  stolen  and  is  later  acquired  by  a  bona  fide  pur- 
chaser for  value  he  is  entitled  to  keep  it  and  the  former 
holder  has  no  redress  either  against  him  or  against  the 
company:  Webb  Hale,  dc.  (1905)  93  L.  T.  339.      The 
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holder  of  a  share  warrant  does  not  lose  the  right  to  vote      Sects, 
on  his  shares  unless  the  regulations  of  the  company  so    64-68a. 
provide,  but  the  shares  specified  in  the  warrant  will  not 
qualify  him  as  a  director,  s.  68A  (4). 

The  power  to  issue  share  warrants  must  be  taken 
in  the  letters  patent.  In  the  petition  for  incorporation 
it  is  not  sufficient  to  ask  for  the  power  merely;  the 
regulations  respecting  share  warrants  must  also  be  set 
out. 

4.  Death  of  shareholder. 

Where  a  shareholder  of  a  company  dies  his  shares  as 
personal  estate  vest  in  his  executors  or  administrators, 
and  the  estate  is  liable,  for  any  balance  due  on  his 
shares:  Baird's  Case  (1870)  L.  R.  5  Ch.  725;  Clarkson 
V.  McLean  (1917-18)  42  0.  L.  R.  1,  but  the  executors  or 
administrators  do  not  ipso  facto  become  members  of 
the  company  at  common  law,  nor  is  the  company  en- 
titled without  their  consent  to  register  them  as  mem- 
bers:  Buchan's  Case  (1879)  4  App.  Cas.  588.  But  see 
s.  3  (d)  of  the  Act. 

5.  Lost  or  stolen  certificates. 

Share  certilicates  are  not  negotiable,  and  if  a 
certificate  is  lost  or  stolen  from  the  owner  without 
fault  on  his  part  his  right  to  it  is  superior  to  that  of 
any  other  person  who  may  acquire  it  by  purchase  for 
value  from  any  other  holder,  and  he  may  maintain  an 
action  to  establish  his  right  to  it  against  the  corpora- 
tion or  the  person  who  holds  it:  Smith  v.  Rogers 
(1900)  30  0.  R.  256. 

6.  Proof  of  transfer. 

A  register  of  transfers  is  required  to  be  kept  by 
s.  90  of  the  Act,  and  particulars  of  every  transfer  must 
})('  entered  therein.  In  any  action  against  the  company 
or  against  any  shareholder  the  entries  in  the  register 
of  transfers  will  be  prima  facie  evidence  of  the  facts 
thev  purport  to  state,  s.  107.  See  also  Provincial  In- 
surance Co.  of  Canada  v.  Shaiv  (3859)  19  U.  C.  Q.  B. 
533,  where  it  was  held  that  a  transfer  was  sufficiently 
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Sects.       provi'ii  witlioul  [jroduciiii;'  the  [jowcr  of  atioruey  to  the 
^-68 A.     iiiaiiagvr  to  make  the  liaiisfrr  on  tlii'  books  of  tlie  com- 
])aiiy. 

7.  Rights  of  unregistered  transferee  against  execution 
creditor. 

Section  64  provides  that  "except  for  the  purpose  of 
exhibiting  the  rights  of  parties"  no  transfer  shall 
be  \'ali(l  for  any  purpose  whatever  until  registration. 
What  then  is  the  position  of  a  creditor  of  the  trans- 
feror who  causes  an  execution  to  be  levied  against  the 
shares  before  they  have  been  registered  in  the  name  of 
the  transferee?  If  the  transfer  is  bona  fide  and  for 
value,  as  only  the  debtor's  interest  in  the  pri^perty 
seized  can  be  sold,  a  sale  under  execution  can  not  have 
a  tortious  effect  so  as  to  defeat  the  title  of  the  trans- 
feree:  i¥or^ow  V.  Coivan  (1894)  25  0.  R.  529;  Wilkie  v. 
Jellet  (1895)  2  Terr.  L.  R.  33.  In  Brock  v.  Ruttan 
(1851)  1  U.  C.  C..P.  218,  the  contrary  had  been  held, 
but  Morton  v.  Cowan  was  a  decision  of  a  Divisional 
Court  and  was  followed  in  Snetzinger  v.  Leitch  (1901) 
32  0.  R.  440,  and  in  Montgomery  v.  Wrights,  Ltd. 
(1916-17)  38  0.  L.  R.  335,  and  must  be  taken  to  be  the 
law  in  the  Province  of  Ontario. 

In  the  last  mentioned  case  an  unregistered  transfer, 
made  before  a  seizure  by  the  sheriff,  although  the  writ 
of  execution  was  in  the  sheriff's  hands  before  the  trans- 
fer, was  held  to  be  good  as  against  a  purchaser  at  the 
sheriff's  sale,  subject  to  proof  of  the  transfer's  being 
l)ona  fide.  The  purchaser's  application  to  the  Court 
was  refused  unless  he  should  elect  to  take  an  issue  as 
to  the  bona  fides  of  the  transferee's  claim. 

In  Morton  v.  Cowan,  Boyd,  C,  observed  that  the 
provision  in  the  statute  is  not  aimed  at  dealings  be- 
tween the  holder  and  others  pending  which  an  execu- 
tion intervenes.  It  does  apply,  of  course,  as  between 
successive  transferees;  see  Moore  v.  North  Western 
Bank  (1891)  2  Ch.  599,  and  Boots  v.  Williamson  (1888) 
38  Ch.  D.  485 ;  and  is  intended  to  keep  on  foot  the  liabi- 
lity of  the  registered  shareholder  to  the  company  and 
its  creditors  in  respect  of  his  shares  (in  the  event  of 
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their  not  being  fully  paid  up)  until  the  liability  of  a      Sects, 
transferee  whose  title  has  become  complete  by  registra-    64-68a. 
tion  is  substituted,  see  Denison  v.  Smith  (1878)  43  U. 
C.  Q.  B.  503. 

Where  the  transferor  still  retains  an  interest  in  the  Execution 
shares,  e.g.,  where  the  transfer  is  by  way  of  pledge  <=^^^i'or. 
only  and  not  an  out  and  out  transfer  by  way  of  sale, 
the  Ontario  Execution  Act,  R.  S.  0.  1914  c.  80,  s.  19, 
enables  the  equity  of  redemption  to  be  sold  by  the 
sherilf.  The  Execution  Acts  of  the  various  provinces 
contain  special  provisions  regailating  the  procedure 
where  it  is  desired  to  seize  shares  under  an  execution. 

Where  the  company  is  a  Dominion  company  having 
a  place  of  business  in  Ontario  but  its  head  office  in 
Quebec,  sfnnhU',  the  remedy  of  an  execution  creditor  in 
Ontario  is  to  make  a  seizure  of  the  shares  under  the 
Execution  Act,  R.  S.  0. 1914,  c.  80,  s.  12  et  seq. :  Herold 
V.  Budding  (1916)  37  0.  L.  R,  605.  Qmere,  whether  the 
company  is  "a  company  in  Ontario"  within  s.  140  of 
the  Ontario  Judicature  Act  so  as  to  permit  a  charging 
order  to  be  made,  ihid. 

8.  Restrictions  on  transfer — Refusal  to  register. 

The  Act  makes  special  provisions  as  regards  trans- 
fers in  three  cases,  viz.,  unpaid  shares,  shares  with 
calls  unpaid  thereon,  shares  of  a  shareholder  who  is 
indebted  to  the  company. 

(a)  Shares  not  fully  paid  up  (s.  65). 

Here  the  consent  of  the  directors  is  necessary, 
s.  65.  The  section  says  no  transfer  shall  be  made,  but 
it  is  submitted  that  wliat  is  meant  is  that  no  transfer 
shall  be  recognized  by  the  company  and  that  the  direc- 
tors are  not  ])()und  to  ]K'rmit  entry  of  the  transferee's 
iiaiiK!  as  sliardiolder.  An  express  consent  by  tiie  direc- 
tors need  not  ])e  sliown,  the  consent  may  be  inferred 
from  tlie  way  the  shares  have  been  dealt  with  in  the 
coni|)any's  books:  In  rr  lianksca  Island  Co.,  Ex  parte. 
Bentick  (1888)  1  Meg.  23  C.  A.  Where  the  share  cer- 
tificate does  not  expressly  state  on  its  face  that  tlic 
shares  are  paid  up,  the  comi)any  is  not  estopped  from 
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Sects.  sliowiuu' that  tlit' slmi'cs  arc  not  I'lilly  paid,  and  may  iv- 
^^'^^'^-  fuse  rogistratiou  of  the  transferee  as  the  holder  of  fully 
paid  shares:  BeaucJioii'ni  v.  Richelieu  Foundry  Co. 
(1908)  Q.  R.  34  S.  C.  2(il.  The  question  arises  whether 
under  this  section  the  directors  are  entitled  to  refuse 
their  consent  in  any  case  or  whether  only  for  certain 
Restrictictos  reasous,  and  if  so,  for  what  reasons.  The  object  of  the 
section  must  be  looked  at,  which  is  to  prevent  the  sub- 
stitution of  a  shareholder  of  less  for  one  of  greater 
pecuniary  responsibility.  At  any  rate,  that  is  the 
principal  element  to  be  regarded  by  the  directors  in 
exercising  their  discretion:  In  re  the  Ceylon  Land  and 
Produee  Co.,  Limited,  ex  parte  Anderson  (1890-1)  7 
T.  L.  R.  692.  Section  83  of  the  Act  looks  in  the  same 
direction.  By  that  section  directors  are  made  res])on- 
sible  to  creditors  if  they  permit  a  transfer  of  unpaid 
shares  to  a  person  who  is  not  apparently  of  sufficient 
means  to  pay  them  up  in  full.  Accordingly,  if  a  trans- 
feree who  was  refused  registration  were  able  to  show 
that  he  was  financially  able  to  pay  up  the  share  it  is 
difficult  to  see  how  directors  could  justify  a  refusal 
based  on  s.  65  to  consent  to  the  transfer. 

Where  the  directors  have  a  discretionary  power  to 
decline  to  register  transfers,  the  secretary,  in  the 
absence  of  authority  from  them  to  register  transfers 
at  once,  is  not  entitled  to  do  so  and  the  directors  may 
refuse  to  pass  a  transfer  so  registered:  Chida  Mines, 
L^^.  (1905-6)  22  T.L.R.  27. 

While  directors  have  a  discretionary  power  to 
register  transfers,  Macdonald  v.  Mail  Printing  Co. 
(1876)  6  P.  R.  309,  the  discretion  must  be  registered  in 
a  reasonable  manner:  Poole  v.  Middleton  (1861)  29 
Beav.  646;  London  and  Birmingham  Banking  Co. 
(1865)  34  Beav.  332.  A  power  of  this  kind  is  a  fidu- 
ciary power  to  be  exercised  for  the  benefit  of  the  com- 
pany: Re  Coalport  China  Co.  (1895)  2  Ch.  404;  Upton 
V.  Hutchinson  (1899)  2  Que.  P.  R.  300;  Peterborough 
Cold  Storage  Co.  (1907)  14  0.  L.  R.  475. 

A  shareholder  is  not  entitled  as  of  course  on  the 
eve  of  liquidation  to  send  in  a  transfer  and  insist  on  its 
reidstration.      The   directors    are    entitled   and    even 
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bound  to  refuse  registration  if  the  rights  of  creditors      Sects, 
have  in  fact  intervened,  though   winding-up    has    not     64-68a. 
commenced.    If  the  directors  in  the  fair  and  bona  fide  Re^rictions 
exercise  of  their  powers  and  in  the  circumstances  which  °°  transfer, 
make  it  a  reasonable  act  of  management,  resolve  not  to 
record  future  transfers  w^ich  may  seriously  affect  and 
alter  the  liability  of  the  members,  the  resolution  may 
be  effectual:  Alex.  MitclielVs  Case  (1879)  4  App.  Cas. 
548;  RiitherfurcVs  Case,  ibid.;  Nelson  MitchelVs  Case, 
ibid.,  624. 

The  insolvency  of  an  assignee  of  shares  was  in  some 
of  the  older  cases  held  to  be  no  objection  to  the  trans- 
fer, the  only  condition  for  a  valid  transfer  being  the 
pa^Tnent  of  all  calls:  Moore  v.  MacLaren  (1862)  11  C. 
P.  534,  and  Re  Provincial  Building  Society  (1891)  30 
X.  B.  628,  but  this  situation  appears  now  to  be  over- 
come by  the  discretionary  power  vested  in  the  direc- 
tors. 

{b)  Shares  luitJi  calls  unpaid  thereon. 

Shares  with  calls  thereon  unpaid  are  made  by  s.  66 
res  extra  commercium,  they  are  not  transferable  and 
neither  the  consent  of  the  directors  nor  any  action  by 
the  company  can  validate  an  attempted  transfer: 
Smith  V.  Gowfjanda  (1911)  44  S.  C.  R.  621.  The  pro- 
hibition of  the  section  extends  to  an  unpaid  liability  in 
respect  of  shares  even  though  it  is  not  technically  a 
cmII;  nnd  in  Peterborough  Cold  Storage  Co.  (1907)"  14 
( ).  L.  I^  475,  transfers  by  directors  of  their  shares  were 
held  to  Ix'  invalid  where  the  directoi's  liad  exacted  a 
payment  of  twenty-five  per  cent,  from  tlie  other  sub- 
scribers, Init  h;id  excused  themselves  from  paying  any- 
thing- ,111(1  h.'id  tfansferred  their  shares  to  persons  of 
IK)  substance  in  order  to  escape  liability. 

But  the  section  does  not  apply  wliei-e  the  liM])ility  is 
not  in  respect  of  a  call  but  in  respect  of  instalments  due 
Under  agreement:  Re  Port  Arthur  Wagon  Co.,  Tud- 
hopr's  Case  (1919)  45  O.  L.  R.  260.  Afiddleton,  J.,  dis- 
tinguished fir  Peterborough  Cold  Storagr  Co..  sugra. 
and  disscntf'd  from  the  dictnni  of  Duff,  J.,  in  Smith  v. 


on  transfer. 
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Sects.      Gou-iiiuida,  supra,  and  referred  to  In  re  Hoylake  Ry. 
64-68A.  ^  Co.,  Ex  p.  LUtlcdalc  (J874)  h.  II.  9  Cli.  257. 
Uestrictious         Where  shares  are  purchased  while  calls  are  pending 
they  eaiiiiot  be  transferred  until  such  calls  are  paid  and 
the  brokers  purchasing  are  not  liable  for  failure  to 
transfer:  Farrcll  v.  Ritchie  (1877)  1  L.  N.  76. 

The  non-j)ayment  of  amounts  claimed  under  an 
illegal  and  ineffective  call  does  not  prevent  a  valid  and 
effective  transfer  of  shares:  Moore  v.  MacLaren 
(1862)  11  C.  P.  534. 

(c)  SJiarcs  of  a  shareholder  who  is  indebted  to  the 
company. 
If  the  transferor  is  indebted  to  the  company,  not 
necessarily  in  respect  of  amounts  due  on  the  shares,  the 
directors  may  decline  to  register  a  transfer  of  shares 
by  him,  s.  67 ;  Imp.  Act,  1862,  Table  A.  10.  This  right 
is  in  the  nature  of  a  statutory  lien  and  it  was  held  in 
McMurrich  v.  Bondhead Harbor  (1852)  9U.C.Q.B.333, 
that  there  was  no  common  law  lien  for  general  indebt- 
edness to  the  company;  and  where  the  incorporating 
Act  did  not  confer  the  right  it  was  held  that  a  by-law 
providing  for  such  a  lien  did  not  affect  a  purchase  in 
good  faith  of  the  shares :  McKain  v.  Canadian  Birk- 
beclc  (1904)  7  0.  L.  R.  241.  See  also  Montgomery  v. 
Mitchell  (1908)  7  W.  L.  R.  518.  The  company  can 
assert  its  lien  against  an  execution  creditor  of  the 
shareholder,  ibid.  As  to  when  the  company  will  be 
estopped  from  asserting  its  lien,  see  Box  v.  Bird's  Hill 
Sand  Co.  (1913)  12  D.  L.  R.  556,  23  Man.  L.  R.  15,  and 
Cook  v.  Royal  Canadian  Bank  (1873)  21  Gr.  1.  The  in- 
debtedness of  the  shareholder  must  exist  at  the  time 
when  the  transfer  is  executed,  and  the  fact  that  the 
shareholder  has  become  indebted  to  the  company  be- 
fore the  application  for  registration  by  the  transferee 
does  not  justify  a  refusal  by  the  directors  to  register : 
Re  Poison  Iron  Works  (1912)  3  0.  W.  N.  1269,  4  D.  L. 
R.  193.  Under  the  Imperial  Act  the  material  point  of 
time  is  the  date  when  the  transfer  is  presented  for 
registration:  Buckley,  8th  ed.,  518.  When  the  regis- 
tered shareholder  is  a  trustee,  the  company  has  not  a 
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lien  on  the  shares  for  the  debt  of  the  cestui  que  trust;      Sects. 
Be  Perkius  (1890)  24  Q.  B.  D.  613.     Even  where  the    64-68a. 


governing  Act  provides  that  no  notice  of  any  trust  Restrictions 
shall  be  entered  on  the  register  and  the  articles  state  °°  transfer. 
that  the  company  shall  not  be  bound  to  recognize  any 
equital)le  interest,  the  company  in  the  face  of  actual 
notice  that  the  registered  shareholder  is  not  the  bene- 
ficial owner,  can  not  make  advances  to  the  shareholder 
and  assert  a  lien  on  the  shares  against  the  bene- 
ficiaries :  Mackereth  v.  Wigmi  Coal  and  Iron  Co.  (1916) 
2  Ch.  293,  85  L.  J.  Ch.  601.  The  lien  may  be  discharged 
by  waiver  or  by  agreement  by  the  company  with  the 
shareholder  incompatible  with  the  continuance  of  the 
lien.  A  mere  agreement,  however,  by  a  company  "with 
a  shareholder  indebted  to  it  that  the  company  may  sell 
certain  of  his  shares  on  the  expiry  of  an  extension  of 
time  given  him  within  which  to  pay,  in  consideration  of 
his  making  such  agreement,  will  not  itself  amount  to  an 
abandonment  of  the  lien:  Bank  of  Africa,  Limited  v. 
Salisbury  Gold  Mining  Co.,  Limited  (1892)  A.  C.  281. 

{d)   Other  attempted  restrictions  on  transfer. 

Subject  to  the  above  exceptions  and  to  the  special 
provisions  affecting  ''private  companies"  no  restric- 
tion on  the  transferability  of  shares  is  authorized  by 
the  Act  and  directors  have  no  discretion  to  refuse  the 
registration  of  a  bona  fide  transfer  of  paid  up  shares: 
In  re  Imperial  Starch  Co.  (1905)  10  0.  L.  R.  22.  More- 
over, directors  cannot  refuse  to  register  transfers  of 
shares  to  nominees  to  increase  the  voting  power  of  a 
shareholder  unless  there  is  express  power  to  decline : 
Str anion  Iron  and  Steel  Co.  (1873)  L.  R.  16  Eq.  559. 

It  has  been  attempted  to  fetter  the  right  to  transfer 
shares  in  various  ways.  In  Smith  v.  Bank  of  Nova 
Scotia  (1882)  8  S.  C.  R.  558,  it  was  unsuccessfully 
sought  to  be  done  bv  resolution;  see  also  Be  Dominion 
Oil  Co.  (1903)  2  O.'W.  R.  826.  Tn  Good  and  Jacob  Y. 
Shaniz  Co.,  Limited  (1911)  23  0.  L.  R.  544  a  by-law 
passed  for  this  purpose  was  the  means  adopted.  Tlie 
company  relied  on  s.  45  of  the  Act,  which  says  that 
shares  shall  be  transferable  in  such  manner  and  sub- 
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Sects.      joct   to  siu'li  conditions   aiul   ivstriclions  as   are  pre- 
64-68A.      scribed  by  l»art  I  of  the  Act  or  by  the  letters  patent  or 


Uostriotions  the  bv-hnvs  of  the  company.  It  was  held,  however, 
""  "■"°'^"-  that  snch  a  l)y-la\v  was  invalid  and  that  the  above  sec- 
tion nmst  be  read  in  conjunction  with  the  sections  re- 
lating to  tiie  transfer  of  shares  and  sections  80  and  81 
dealin,i>  with  the  powers  of  directors.  Moss,  C.J.O.,  at 
page  ,548,  stated  the  result  of  these  sections  in  the 
following  words:  "Nothing  in  these  matters  indicates 
the  assertion  of  a  powder  to  prevent  the  transfer  except 
by  consent  of  the  directors,  in  any  case  in  which  the 
Act  has  not  expressly  authorized  it.  Forms  of  trans- 
fers, and  certificates  and  records  of  transfers,  there 
must  be,  in  order  to  ensure  accuracy  and  ease  in  trac- 
ing the  title  of  shares  transferred  from  time  to  time; 
and  such  necessary  conditions  and  restrictions  as  the 
attainment  of  that  object  calls  for  are  reasonable  and 
fair.  In  these  ways  the  by-laws  may  regulate  the 
transfer  of  stock  without  at  all  interfering  with  or 
hampering  its  ready  saleability.  These  are  provisions 
which  regulate,  in  the  true  sense  of  the  word,  the  trans- 
fer of  stock;  and  the  power  given  by  the  Act  extends 
no  further.  When  sections  45  and  80  are  read  together, 
it  seems  plain  that  the  by-laws  of  the  company  spoken 
of  in  section  45  mean  those  relating  to  transfer  of 
stock  which  sec.  85  authorizes,  and  these  are  limited 
to  regulation."  This  case  has  recently  been  approved 
by  the  Judicial  Committee  of  the  Privy  Council  in  Can- 
ada National,  &c.  Co.  v.  Hutching s  (1918)  87  L.  J.  Ch. 
106,  a  case  decided  in  reference  to  a  company  incor- 
porated under  Part  II. 

In  Be  BeUeville  Driving  and  Athletic  Association 
(1914)  31  O.  L.  R.  79,  an  agreement  had  been  entered 
into  by  the  incorpoi-ators  before  the  issue  of  the 
letters  patent  to  the  effect  that  no  shares  should  be 
transferred  without  the  consent  of  the  sharehold- 
ers; a  similar  agreement  it  was  alleged  had  been 
entered  into  between  the  shareholders  and  the  com- 
pany and  by  each  shareholder  with  the  others.  It 
was. held  that  such  agreements  did  not  attach  to  the 
shares  the  incident  of  non-transferability  without  the 
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consent  of    all    the  shareholders    and    that    the  only      Sects, 
remedy  for  a  breach  of  such  an  agreement  was  an     64-68a. 


action  for  damages,  or,  possibly,  an  injunction  to  re-  Restrictions 
strain  a  threatened  breach.  The  distinction  between  °"  transfer. 
a  restriction  imposed  by  agreement  and  one  appearing 
in  the  articles  of  association  of  the  company  which  has 
been  In^ld  in  English  cases  to  be  valid  is  explained  by 
]\[eredith,  C.J.O.,  at  pp.  85  and  86  of  the  report  as 
follows :  ''In  the  latter  case  the  agreement  forms  part 
of  the  very  constitution  of  the  company,  and  every  one 
who  deals  with  the  company  or  with  respect  to  shares 
in  it  has  an  opportunity  of  examining  it,  while  in  the 
former  it  is  a  collateral  agreement  and  is  not  embodied 
in  its  constitution,  and  such  a  person  would  have  no 
means  of  knowing  of  its  existence."  In  Barnard  v. 
Duplessis  Independent  Shoe  Machinery  Co.  (1907)  Q. 
R.  31  S.  C.  362  an  agreement  signed  by  all  the  share- 
holders engaging  that  before  any  sale  of  shares  they 
should  first  be  offered  to  certain  individuals,  was  held 
to  be  binding  only  on  the  shareholders  individually. 
The  company  being  a  stranger  to  the  agreement  could 
not  enforce  it.  See  also  Montgomery  v.  Mitchell 
(1907)  18  IMan.  L.  R.  37;  Socictc  Cauadienne,  Sc.  v. 
Daveluy  (1892)  20  S.  C.  R.  449;  Barnard  v.  Desautels 
(1909)  Q.  R.  19  K.  B.  114,  121;  Barnard  v.  Duplessis 
(1907)  Q.  R.  31  S.  C.  367,  368,  369. 

It  may  bo  mentioned  that  an  endorsement  on  the 
face  of  eacli  share  certificate  of  the  fact  and  the  exact 
nature  of  the  restriction  against  transfer,  would  answer 
tlie  practical  objection  urged  above  against  a  secret 
clog  on  transferability.  P()ssil)ly,  notice  so  conveyed 
would  l)e  an  effective  answer  to  a  transferee  claiming 
registration,  at  any  rate  if  he  had  seen  the  certificates 
before  paying  the  consideration  for  the  transfer  to  his 
transfei-or.  See  on  the  effect  of  notice  McKain  v. 
Canadian  Birkheck  Co.  (1904)  7  O.  L.  R.  241  on  wliicli 
some  doubt  is  cast  by  Meredith,  G.J.O.,  in  Be  Brllevllle 
Drlr'mfi  and  Athletic  Association,  supra. 

Altiiough  a  restriction  on  llic  transfer  of  slinres 
can  not  be  ijujioscd  by  agi'iM'nicnt  or  by-hiw  it  can  be 
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Sects.  offectivoly  done  by  the  inserting-  of  an  appropriate 
64-68A.  provision  in  tlio  letters  patent  themselves,  per  Mere; 
dith,  C.J.O.,  in  Re  Belleville  Driving  and  Athleiic  As- 
sociation (1914)  31  0.  L.  R.  at  p.  86;  or  if  a  number 
of  the  shareholders  desire  that  their  shares  should  not 
be  transferable  tliev  can  transfer  them  to  a  trustee  or 
to  a  holding  company.  In  some  jurisdictions,  e.g.,  On- 
tario, and  now  under  the  Dominion  Act,  provision  is 
made  for  the  incorporation  of  "private"  companies, 
one  of  the  incidents  of  which  is  a  restriction  on  the 
transfer  of  their  shares. 

9.  Transfers  to  escape  liability. 

As  has  been  mentioned  above,  the  consent  of  the 
directors  is  required  before  shares  not  fully  paid-up 
can  be  transferred.  If,  however,  such  consent  is  ob- 
tained so  that  the  transfer  is  registered  the  transferor 
escapes  liability  on  his  shares. 

It  is  necessary,  however,  that  the  transfer  should 
be  an  out  and  out  transfer,  reserving  to  the  transferor 
no  beneficial  right  to  the  shares,  and  it  is  necessary 
further  that  registration  be  not  obtained  by  the  use  of 
unfair  means  on  the  part  of  the  transferor :  Discovtr- 
ers'  Finance  Corporation,  Lindlar's  Case  (1910)  1  Ch. 
316  (C.  A.).  With  regard  to  what  constitutes  obtain- 
Use  of  un-    j^o-    registration    of    a    transfer    by    unfair    means, 

fair  means.         o  »  .77 

Buckley,  L.J.,  in  the  foregoing  case  laid  down  the  two 
following  rules: — ''The  transferor  will  not  escape  lia- 
bility, (1)  if  he  has  actively  by  falsehood,  or  passively 
by  concealment,  induced  the  directors  to  pass  and  regis- 
ter a  transfer  (even  though  it  be  an  out  and  out  trans- 
fer) which  if  he  had  not  so  deceived  or  concealed, 
they  would  have  refused  to  register.  Here  again  the 
question  is  one  of  fact.  It  is  not  sufficient  to 
show  that  the  transferee's  address  was  incorrect,  or 
that  the  description  of  his  occupation  was  not  accurate, 
or  the  like.  The  Court  must  arrive  at  the  conclusion 
that  therefrom  resulted  such  a  state  of  things  that,  if 
the  directors  had  kno^vn  the  truth,  they  would  not  have 
registered  the  transfer  (at  p.  321 )." 
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(2)  If  "the  transferor  has  obtained  the  advantage  Sects, 
of  executino-  and  registering  his  transfer  to  a  man  of  64-68a. 
straw  npon  an  opportunity  obtained  by  him  fraudul- 
ently in  breach  of  some  duty  which  he  owed  the  cor- 
poration— as,  for  instance,  if  he  (being  in  a  position  so 
to  do)  have  procured  the  postponement  of  the  com- 
mencement of  the  winding-up  in  order  to  get  time  to 
execute  and  tender  such  a  transfer  for  registration,  or 
if  by  collusion  with  the  directors  he  has  procured  them 
in  breach  of  their  duty  to  pass  a  transfer  which  they 
ought  not  to  have  passed."    (At  p.  322). 

The  following  further  propositions  were  laid  down 
in  Lindlar's  Case: — Whether  a  transfer  is  out  and  out 
is  a  question  of  fact;  it  is  immaterial  that  as  between 
the  transferor  and  transferee  there  is  an  obligation  on 
the  part  of  the  former  to  indemnify  the  latter  in  whole 
or  in  part. 

Many  cases  have  arisen  in  which  shares  issued  as  Transfer  of 
fully  paid-up  have  left  their  holders  liable  for  calls.  £j.Js. 
If  the  original  liolder  of  such  shares  transferred  them 
as  fully  paid-up,  it  is  now  clearly  settled  that  the  shares 
must,  in  the  hands  -of  the  transferee  who  has  pur- 
chased them  without  notice  of  the  circumstances  under 
which  they  were  issued,  be  treated  as  fully  paid  and  the 
liability  on  the  shares  remains  in  the  transferor: 
British  Farnirrs'  Co.  (1878)  7  Cli.  D.  533;  Burlanshaw 
V.  Nicholls  (1878)  3  App.  Cas.  ]()()4. 

Where  a  transfer  of  bonus  shares  is  made  by  a 
flircctor  to  a  transferee  who  becomes  entitled  to  hold 
them  as  fully  paid-up  and  so  escapes  liability  to  the 
company  as  a  contributory  the  director  so  transferring 
may  be  lial)le  to  the  company  for  breach  of  trust  uiidi'i- 
section  83  :  Wiarton  Beet  Root  Sugar,  Freeman's  Case 
(1906)  12  0.  L.  R.  149. 

10.  InefTectual  and  invalid  transfers. 

If  a  shaiM'hohicr  disposes  of  his  shares  by  an 
iii\  ;ili(i  transfer  or  by  means  wliich  are  legally  ineffect- 
ual to  relieve  him  of  theui,  he  will  rciiiaiu  liable  in 
respect  of  the  shares  and  this  although  he  be  entirely 
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Sects.       iiiiuH'ciil    ill    I  he   inaltcr,    for   il"   a    jxtsoii   be   once   a 
64-68a.     shareholder  he  will  remain  a  shareholder  until  lie  can 


iiionfi-timi  i^liow  that  he  has  in  some  lawful  way  got  rid  of  his 
tnui-fers^'"^  liability:  Addison's  Case  (1870)  L.  R.  5  Ch.  294  at  p. 
397 ;  Bell's  Case  (1879)  4  App.  Cas.  550.  A  transfer  of 
shares  to  the  company  itself  for  cancellation  will  not 
do  away  with  the  liability  of  the  shareholder:  Re 
WiiDilpcfi  Tlcdf/e  and  Wire  Fence  Co.  Ltd.  (1913)  22 
]\Ian.  L.  R.  83  and  see  Smith  v.  Goivqanda  (1911)  44 
S.  C.  R.  621. 

Where  the  manager  of  an  insurance  company  by 
the  authority  of  the  directors  purchased  from  the 
holder  partly  paid-up  shares  on  which  c;dls  were 
in  arrear  for  the  purpose  of  cancellation,  taking  the 
transfer  to  himself  as  manager  **  in  trust  "  and  the 
sliares  were  never  cancelled,  the  dividends  thereon 
being  credited  to  the  company,  it  was  held  that  tlie 
manager  w^as  properly  placed  on  the  list  of  contribu- 
tories,  the  company  having  no  power  to  deal  in  its 
own  stock  and  the  transferor  being  ignorant  of  the 
illegal  purpose:  McCord's  Case  (1891)  21  0.  R.  264. 
In  such  case  the  transfer  is  illegal,  but  whether 
liability  on  the  shares  is  transferred  or  not  depends  on 
the  knowledge  or  ignorance  of  the  prior  holder,  ibid. 
It  should  be  remembered  that  a  transfer  which  is 
made  with  the  object  and  has  the  eifect  of  reducing 
the  capital  stock  of  the  comjjany,  is  void,  and  all  reso- 
lutions of  the  company  and  directors,  authorizing  such 
transfer,  are  illegal  and  ultra  vires:  Ross  v.  Worthing- 
ton  (1882)  5  L.  N.  140;  Ross  v.  Fiset  (1882)  8  Q.  L.  R. 
251 ;  and  a  transfer  to  a  nominee  of  the  company  leaves 
the  transferor  liable:  Addison's  Case  (1870)  L.  R.  5 
Ch.  294. 

11.  Effect  of  informalities  and  irregularities. 

A  transfer  may  be  valid  il'  hona  jidc  even  though 
made  and  registered  without  formally  complying  with 
the  usual  procedure.  Where  a  shareholder  who  was 
also  a  director  notified  the  company  that  he  desired 
to  withdraw  and  the  i)rovisional  directors,  there  being 
at    that    stage    of    the    company's    organization    no 
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proper  register  of  transfers  and  no  by-laws  governing      Sects, 
the   same,   erased   the   shareholder's   name   from   the     64-68a. 
company's  book,  noted  the  date  on  which  the  director 
retired,  and  purported  to  transfer  the  stock  to  a  per- 
son who  thereafter  became  president  of  the  company,  informaii- 
all  of  which  was  approved  by  the  shareholders — thiis  [Jre-^u^ari- 
transaction  was  held  to  be  in  effect  a  transfer  of  the  ties. 
share  and  a  substantial  compliance  with  the  act:  Re 
Sprouted  Food  Co.,  Hudson's  Case  (1905)  6  0.  W.  R. 
514.     But  if  there  is  no  transfer  in  fact  of  shares 
and  acceptance  thereof  by  the  transferee  the  case  is 
different.     In  Re  Publishers'  Syndicate,  Raton's  Case 
(1903)  5  0.  L.  R.  392  the  directors  of  the  company 
erroneously  believing  that   there   was   no   unallotted 
stock,  procured  powers  of  attorney  from  several  per- 
sons authorizing  an  agent  "  to  receive  from  the  ven- 
dors a  transfer  "  of  a  specified  number  of  **  shares  in 
the  company  purchased  by  me  from  him  "  and  ''  to 
sign  in  the  books  of  the  company  nij^  name  and  accept- 
ance to  the  transfer  thereof."  No  transfer  was  actually 
made  of  the  shares  by  any  vendor  and  appointors 
who  took  shares  from  the  company,   some   of   them 
sig^ning   applications  ^and   some   of   tliejii   not,   were, 
held  to  be  original  allottees  of  the  shares  and  liable  as 
such. 

12.  Estoppel. 

Tli«'  rights  of  transferors  and  transferees  are  fre- 
quently affected  by  the  law  of  estoppel  as  applied  to  a 
transaction  in  which  they  have  been  engaged.  The 
following  casos  illustrate  tiie  a])plicatioii  of  the  doc- 
trine on  tliis  subject. 

Upon  the  facts  disclosed  it  was  held  that  a 
person  who  had  i)aid  one  call  after  assigning  his 
shares  and  after  tlie  assigmnent  iiad  Ix'cn  aeceijtcd 
and  icgistered  by  tlie  com])any  was  not  estopped 
from  ])roving  the  assigmnent  as  an  answer  to  an  action 
for  the  second  call:  Provincial  Insurance  Co.  of  Can- 
ada V.  Shaw  (1860)  19  U.  C.  R.  533.  Where  a  trans- 
fer of  shares  was  made  to  qualify  the  transferee  to 
act  as  a  director,  an  action  by  tlie  transferors  against 
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Sects.  the  devisee  of  tlie  transferee  to  have  it  declared  that 
^^'68-^-  tlie  assio-nment  was  made  to  the  transferee  as  trustee 
for  the  phiintiffs  and  for  a  re-assignment  was  dismis- 
sed: Kiely  v.  Smith  (1879)  27  Gr.  220. 

Where  a  statutory  liability  wliich  can  only  attach 
to  an  actual  legal  shareholder  in  the  company  is 
attempted  to  be  enforced  against  a  person,  he  is  not 
Estoppel.  ost()])])od  by  tlie  mere  fact  of  having  received  transfers 
of  certificates  of  stock  from  questioning  the  legality  of 
the  issue  of  such  stock:  Page  v.  Austin  (1882)  10  S.  C. 
R.  132.  Although  A.  had  taken  a  transfer  of  shares 
absolute  in  form  and  caused  it  to  be  entered  in  the 
books  of  the  company  as  an  absolute  transfer,  he  was 
not  estopped  from  proving  that  the  transfer  of  shares 
was  by  wav  of  mortgage:  Page  v.  Austin  (1882),  7  A. 
R.  1, 10  S.  C.  R.  132. 

After  a  winding-up  order  has  been  made  it  is  too 
late  for  holders  of  shares  entered  as  such  in  the  books 
of  a  bank  in  liquidation  to  escape  liability  by  showing 
irregularities  in  transfers  to  their  predecessors  in  title, 
or  in  the  original  issue  of  the  shares  :  Re  Central  Bank 
of  Canada,  Home  Savings  and  Loan  Co.  Case  (1891) 
18  A.  R.  489. 

A  company  is  estopped  from  denying  that  the  per- 
son to  whom  a  share  certificate  has  been  granted  is  the 
registered  shareholder  entitled  to  the  specific  shares 
included  in  the  certificate ;  and  in  case  of  a  bona  fide 
transferee,  without  notice  to  the  contrary,  that  the 
amount  certified  to  be  paid  has  been  paid,  and-  this 
even  against  the  creditors  of  the  companv:  McCraken 
V.  Mclntyre  (1877)  1  S.  C.  R.  479. 

Where  the  defendant  at  the  request  of  the  presi- 
dent of  the  company  accepted  a  transfer  of  shares 
partly  paid-up  to  enable  him  to  attend  a  meeting  of 
shareholders  and  form  a  quorum,  which  he  did,  and 
gave  the  president  power  of  attorney  to  re-transfer 
shares  after  the  meeting,  but  no  re-transfer  was  ever 
made,  it  was  held  that  he  was  liable  as  a  contributory : 
Ontario  Investment  Co.  v.  Leys  (1893)  23  0.  R.  496. 

The  question  has  been  raised  but  not  settled  as  to 
how  far  the  transferee  steps  into  the  shoes  of  the 
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transferor  so  as  to  be  bound  by  all  acts  (for  example      Sects, 
of  acquiescence)   of  his  transferor.     See  Ashbury  y.  _64-68a^^ 
Watson   (1885)  30  Ch.  D.  376;  London  Trust  Co.  v. 
McKenzie  (1893)  62  L.  J.  Q.  B.  870. 

13.  Form  of  transfer. 

Sections  -45  and  80  of  the  Act  provide  that  the  form 
of  transfer  may  be  prescribed  by  the  by-laws  and  in 
actual  practice  this  is  always  done,  the  usual  form  of 
by-law  being  as  follows ; — 

'*  A  share  transfer  book  shall  be  provided  in  such 
form  as  the  board  of  directors  may  approve  of,  and 
all  transfers  of  shares  in  the  capital  stock  of  the 
company  shall  be  made  in  such  book,  and  shall  be 
signed  by  the  transferor,  or  by  his  attorney,  duly 
appointed,  in  writing,  and  the  said  share  transfer 
book  shall  be  kept  at  the  head  office  of  the  company, 
and  all  transfers  of  shares  shall  be  registered 
therein." 

A  usual  form  of  transfer  and  power  of  attorney 
endorsed  on  the  back  of  tlie  share  certificate  is  as  fol- 
lows : 

"For  value  received  hereby  sell,  assign 

and  transfer  unto  shares  [Nos.         to         ] 

represented  b}^  the  within  certificate  and  do  hereby 
irrevoca}>ly  constitute  and  appoint  attorney 

to  transfer  the  said  shares  on  the  books  of  the  com- 
pany witli  full  power  of  substitution  in  the  premises. 

''Dated  this         day  of         191       . 

**  In  the  presence  of 


Where  a  given  form  of  transfer  is  made  compulsory 
by  the  by-laws  it  must  be  followed  and  the  directors 
sJiouUl  refuse  to  register  a  transfer  not  in  proper 
form.  Small  deviations,  however,  will  not  jnstiry  llie 
rejection  of  a  transfer  which  substantially  comi)lies 
with  the  i-('gulations.  Tlius  it  lias  been  licld  that  the 
absence  of  tiic  (Iciiotinu'  nunihci's  of  the  shares  (where 
the  shares  were  required  to  be  distinguished  by  num- 
ber) and  the  absence  of  the  address  of  tlie  transferor, 


'^o4  DOMINION   COMPANIES  ACT. 

Sects.      were    immaterial    where    both    were    known    to    the 

64-68-v.     directors  and  there  was  no  doubt  as  to  the  Identity 

of  the  shares  intended  to  be  transferred:  Re  Lethehy 

Koriu  of       (1909)  1  Ch.  815.     The  same  is  true  where  the  wrong 

tianster.       numbers  are  inserted  in  the  transfer:     Ind's  Case 

(1872)   L.  R.  7  Ch.  485,  or  where  the  numbers  are 

inserted  after  execution:  Bishop's  Case  (1869)  L.  R. 

7  Ch.  2()9  n.,  pr(n'ided  always  that  the  identity  of  the 

shares  transferred  is  clear. 

If  the  transfer  is  executed  in  blank  there  is  an 
implied  authority  to  the  transferee  to  complete  it :  Re 
Gold  fields,  Limited  (1910)  2  O.  W.  N.  1373.  The 
absence  of  a  subscribing  witness  to  the  transfer  has 
been  held  not  to  be  fatal,  ibid.  It  there  is  no  by-law 
regulating  the  form,  a  transfer  in  the  ordinaary  form 
endorsed  on  the  certificate  issued  will  be  sufficient, 
ibid. 

AVhere  the  company  had  never  delivered  the  certir 
ficate  in  respect  of  his  shares  to  the  shareholder  it  was 
held  by  MacMalix)n,  J.,  in  Meyer  v.  Lucknoiv  Elevator 
Co.  (1905)  6  0.  W.  R.  291  that  an  assignment  of  his 
stock  by  the  shareholder  was  a  transfer  of  his  certi- 
ficate in  the  hands  of  the  company.  It  was  not  neces- 
sary for  the  shareholder  to  go  through  the  formality 
of  obtaining  possession  of  the  certificate  and  handing 
it  to  the  purchaser. 

14.  Remedies  for  refusal  to  register  transfer. 

A  company  owes  a  duty  to  a  shareholder  to  per- 
mit the  transfer  of  his  shares  and  in  case  of  a  wrong- 
ful refusal  to  permit  a  transfer  is  liable  for  the  natural 
consequences  of  such  breach :  Wolverton  v.  Black  Dia- 
mond Oil  Fields  (1915)  8  Alta;  L.  R.  283. 

Suit.  Where  a  company  wrongfully  refuses  to  register  a 

transfer  the  transferee  may  sue  in  equity  for  a  decree 
compelling  the  company  to  register  a  transfer,  but 
such  a  decree  is  not  to  be  made  in  the  face  of  superior 
equities,  or  where  there  has  been  laches  :  Smith  v.  Bank 
of  Nova  Scotia  (1882)  8  S.  C.  R.  558. 

Mandamus.  In    Ontario    and    Quebec    mandanms    will    lie    at 

the  instance  of  a  transferee  of  shares  to  compel  the 


TEANSFER  OF  SHABES.  335 

company  to  make  the  transfer  on  its  books :  GoocUcin      Sects. 
V.  Ottawa  and  Prescott  Rij.  Co.   (1862)   22  U.  C.  R.    64-68a. 
186;  Re  Guillot  &  Sandu-ich  and  Windsor  Gravel  Road 
Co.    (1867)    26   U.  C.  R.  246;   Re   Macdonald  S  M«// Mau.iamus. 
Printing   and  Publishing   Co.    (1876)    6   P.   R.   309; 
Smith  V.  Canada  Car  Co.  (1876)  6  P.  R.  107 ;  Craicford 
V.  Provincial  Insurance  Co.     (1859)     8    C    P.     263; 
Cunningham  v.  Beaudet  (1878)  11  Q.  L.  R.  168;  Mac- 
donald V.  Montreal  and  Netv  York  Ry.  Co.  (1856)   6 
L.  C.  R.  232;  Brady  v.  Stewart  (1887)  15  S.  C.  R.  82; 
Upton  V.  Hutchinson  (1899)  2  Que.  P.  R.  300;  R.  J.  8 
Q.  B.  505;  Queen  v.  Clements  (1891)  24  N.  S.  64;  Rich 
V.  Melanchton  Board  of  Health  (1912)  26  0.  L.  R.  48. 

Laches  will  disentitle  a  transferee  from  demanding 
this  remedy:  Leadley  v.  Union  Stock  Yards  (1915)  8 
0.  W.  N.  5i6. 

A  distinct  refusal  to  register  the  transfer  is  neces- 
sary before  mandamus  will  lie,  but  a  refusal  in 
effect  though  not  in  direct  terms  would  be  sufficient. 
No  rule  can  be  laid  down  for  determining  whether 
there  has  been  a  refusal  or  not:  Re  Guillot  <£  Sandwicli 
and  Windsor  Gravel  Road  Co.  (1867)  26  U.  C.  R.  246; 
Goodwin  V.  Ottawa  and  Prescott  Ry.  Co.  (1863)  13 
C.  P.  254. 

The  transferee  may  also  sue  for  damages  for  wrong-  Suit. 
ful   refusal   to    register   his   transfer:   McMurrich  v. 
Bondhead  Harbour  Co.  (1852)  9  U.  C.  R.  333;  Wolver- 
ton    V.    Black    Diamond    Oil    Fields    (1915)    8    Alta. 
L.  R.  283. 

The  writ  must  be  directed  against  the  comi)any  and 
not  against  the  directors  or  an  officer  personally: 
Cunningham  v.  Beaudet,  supra;  Queen  v.  Clements, 
supra;  Upton  v.  Hutchinson,  supra;  but  see  Morton  v. 
Couan   (1894)  25  O.  R.  529. 

Tii(!re  is  no  ])r()vision  in  tlic  present  DoiiiinioiJ  act 
pcniiittiiii;'  a  siiiiiiii.-ii'y  iiiolioii  lo  I'cctify  the  register 
tlioiiuii  this  i-eiiiedy  is  authoi-ized  l>y  tlie  acts  of 
a  iiiiiiiher  ()F  the  y)rovinces. 

The   measure  of  damages  for  refusal  to  register  Moiisnrc 
mav  be  the   value  of    the  sjiares  at  the  time  oi   the  for  rofns.ii  of 
refusal,  see  In  re  Offns  Knpjr  Diamond  Mines  (1893)  ;:;:;:M';;.7  '" 
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Sects.  1  Ch.  ()18;  McMurrich  v.  Bondhead  Harbour  Co. 
6^-68a.  (I85i))  i)  U.  0.  \l.  333.  \V1km-(>  the  sliaroholder  is  suing, 
tlio  conipaiiy  is  liable  I'or  the  natural  consequences  of 
tlie  l)ieacli  of  duty  to  permit  the  transfer,  which,  in 
a  case  where  a  sale  of  shares  is  i)re vented,  is  the  loss 
of  the  sale:  Wolvcrfon  v.  Black  Diamond  Oil  Fields 
(1915)  8  Alta.  L.  R.  283. 

15.  Sale  of  shares.     Contractual  relation  of  transferor 
and  transferee. 

A  vendor  unless  the  contract  fixes  the  time  for  the 
delivery  of  the  shares  must  deliver  them  within  a 
reasonable  time,  and  where  unreasonable  delay  occurs 
the  purchaser  may  refuse  to  accept  the  shares :  De 
,  Waal  V.  Adler  (1887)  12  App.  Cas.  141.  But  if  the 
price  be  payable  by  instalments  the  vendor  need  not 
transfer  till  payment  in  full:  Saunders  v.  Harvey 
(1912)  Que.  43  S.  C.  54.  The  agreement  for  sale  of 
shares  does  not  impliedly  bind  the  vendor  to  procure 
the  registration  of  the  transfer.  His  duty  is  performed 
when  he  hands  over  to  the  transferee  the  duly  executed 
transfer  together  with  the  certificate  or  its  equivalent : 
Skinner  v.  City  of  London  (1885)  14  Q.  B.  D.  882; 
London  Founders'  Association  (1888)  20  Q.  B.  D. 
576,  followed  in  Castleman  v.  WagJiorn  (1907-8)  7  AV. 
L.  R.  412.  The  transferor,  however,  is  under  an  im- 
plied obligation  not  to  prevent  or  delay  registration  of 
the  transfer:  Hooper  v.  Herts  (1906)  1  Ch.  549; 
Boultbee  v.  Wills  (1911)  15  0.  L.  R.  227. 

In  jurisdictions  where  a  government  transfer  tax 
is  payable  by  the  transferor,  he  must  affix  the  revenue 
stamps  or  otherwise  provide  for  payment  of  the  tax. 

For  a  case  in  which  the  plaintiff  in  an  action  for 
damages  for  non-delivery  of  shares  failed  because  the 
company  never  became  fullv  organized,  see  Roche  v. 
Johnson  (1916)  53  S.  C.  R. 'l8  reversing  (1915)  24  D. 
L.  R.  305. 

On  the  sale  of  shares  where  the  certificate  did  not 
state  that  the  shares  were  fully  paid  and  in  fact  there 
still  remained  a  liability  of  sixty  per  cent,  thereon,  the 
transferee  was  held  entitled  to  compel  his  transferor 
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to  pay  up  the  balance  of  sixty  per  cent,  on  the  company      Sects, 
refusing  to  register  him  as  the  holder  of  fully  paid     64-68a. 
shares:  Beauchemin  v.  Richelieu  (1908)  Q.  R.  34  S.  C.  ~  ~ 

261,  sed  qucere  in  Ontario. 

Specific  jierformance  of  an  agreement  to  sell  shares  saie  of 
may  be  granted,  and  the  company  may,  be  joined  as  shares, 
a  proper  party:  Reardon  v.  Franklin  (1917)  35  D.  L. 
E.  380;  51  X.  S.  R.  161,  affirmed  (1918)  55  S.  C.  R.  613. 

The  appropriate  remedy  for  breach  of  agreement 
to  transfer  is  damages,  where  other  shares  might  have 
been  purchased  on  the  market;  the  transferee  is  not 
entitled  to  have  the  transferor  declared  a  trustee  of 
the  shares  for  him:  Bureau  v.  Laurencelle  (1913)  11 
D.  L.  R.  283.  This  case  may  seem  inconsistent  with 
Stevenson  v.  Wilson  (1907)  Sc.  Ct.  Sess.  445,  where 
it  was  held  tliat  the  company  having  refused  to  register 
the  transferee  while  the  latter  retained  the  beneficial 
interest  in  the  shares,  the  transferor  must  take  the 
dividends  as  trustee  for  the  transferee  and  pay  them 
over  to  him,  but  Bureau  v.  Laurencelle  Was  a  case  of 
shares  which  were  being  dealt  with  on  the  stock  market 
and  which  had  an  assignable  money  value  and  there- 
fore it  was  a  case  where  the  purchaser  could  be  ade- 
(juately  compensated  in  damages. 

Where  a  purchaser  refuses  to  accept  shares,  tliOpyj,^,jj^ggj. 
vendor  can   have   damages   or   specific   performance :  infusing  to 
llelwio  V.  Siemon  (1916)  10  0.  W.  N.  296;  McGrerjor^''''^^- 
v.  Curric   (1914)  31  0.  L.  R.  261,  affirmed  by  Privy 
Council,  December  14,  1915;  David  v.  Doiv  (1916)  27 
D.  I..  R.  689. 

In  an  action  for  tlie  price  of  shares,  it  has  been 
Ix'ld  ill  Quebec  that  it  is  not  a  ground  for  a  dilatory 
exception  asking  for  a  stay  of  tlie  action,  tliat  the 
l)laiiitiff  lias  not  tendered  the  shares  either  before  or 
witli  the  action:  Ahitihi  Power  v.  Smart  {1914)  20  D. 
T..  R.  977. 

Specific  pei'foriijance  of  a  contract  for  the  purchase 
of  shares  will  not  be  decreed  where  the  directors,  hav- 
ing tho  power  to  do  so,  refuse  to  assent  to  the  transfer, 

n.c.A.— 22 
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Sale  of 
shares. 


Measure  of 
damages. 


SO  that  the  transforee  iianuHl  cannot  ho  j)nt  on  the 
rcg-ister,  unless  it  is  a  case  in  which  the  court  can  and 
will  compel  their  assent:  RiruihK/liam  v.  Sheridan 
(1S{;4)  33  Ik'av.  GGO. 

In  Quebec  in  a  case  where  there  was  an  agreement 
to  transfer  shares  the  company  refused  to  accept  a 
purchaser  as  transferee,  and  the  vendor  thereupon 
refused  to  carry  out  the  agreement.  The  purchaser 
brought  an  action  for  paid-up  shares,  or  their  eciuiv- 
alent  in  cash.  It  was  held  that  he  was  only  entitled  to 
the  shares  as  they  stood,  and  as  the  company  refused 
to  transfer  the  agreement  was  at  an  end:  O'Brien  v. 
Weaver  (1880)  3  L.  N.  111. 

8ed  qucere,  whether  on  the  question  of  recovery  of 
damages  this  decision  is  not  at  variance  with  the  juris- 
prudence of  the  provinces  other  than  Quebec. 

Where  the  articles  of  association  of  a  company 
required  that  before  the  sale  of  certain  shares  they 
should  first  be  offered  to  the  board  of  directors,  an 
objection  by  an  outside  purchaser  to  complete  the 
purchase  by  reason  of  non-compliance  by  the  vendor 
with  such  article  fails  if  notice  that  the  shares  were 
for  sale  was  given  to  the  individual  directors  and  the 
latter  took  no  action  towards  exercising  the  right  to 
l^urchase  the  shares :  Harvey  v.  Mitchell  (1914)  20  D.  L. 
R.  134. 

The  measure  of  damages  for  breach  of  the 
obligation  of  the  transferor  not  to  prevent  or  deh\v 
registration  was  held  in  Hooper  v.  Herts  (1906)  1  Ch. 
549  to  be  the  difference  between  the  price  at  which  the 
purchaser  had  contracted  to  resell  and  the  price  he 
afterwards  obtained  when  registered  as  owner.  When 
the  number  of  shares  in  question  is  large  it  may  not  be 
possible  to  fix  the  damages  absolutely  as  the  difference 
between  the  value  of  the  shares  at  the  proper  time 
of  registration  and  their  value  when  the  transferee 
finally  got  control  of  them;  other  considerations  may 
be  involved  such  as  the  state  of  the  market,  the  nature 
of  the  shares  &c.,  as  to  which  see  Hooper  v.  Herts, 
supra  at  p.  562. 
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In  a  contract  for  the  sale  of  shares  the  measure  of      Sects, 
damages  for  breach  by  reason  of  failure  of  the  seller    64-68a. 
to  deliver  or  failure  of  the  buyer  to  take  the  shares  is  ~ 
the   difference   between   the  contract   price   and   the 
market  price  at  the  date  of  the  breach:  RodocoAiachi 
Sons  S  Co.  V.  Milbuni  (1886)  18  Q.  B.  D.  67 ;  Jamal  v. 
3Ioolla  Daivood  Sons  c0  Co.  (1916)  85  L.  J.  P.  C.  29.  As 
to  the  basis  on  which  damages  for  non-delivery  will  be 
assessed  where  there  is  no  evidence  available  of  the 
company's  shares  having  a  market  value,  see  John- 
son V.  Roche  (1915)  24  D.  L.  R,  305,  reversed  on  other 
grounds  (1916)  53  S.  C.  R.  18. 

On  default  by  the  purchaser  there  is  an  obligation 
by  the  vendor  to  minimize  the  damages  by  getting  tlie 
best  price  he  can  at  the  date  of  the  breach.  He  is  not 
bound,  however,  to  reduce  the  damages  by  subsequent 
sales  at  better  prices.  If  the  vendor  chooses  to  retain 
the  shares  after  the  breach  he  is  not  liable  to  the 
purchaser  for  profits  if  the  market  rises  and  he  can 
not  make  the  purchaser  account  for  subsequent  losses 
if  the  market  falls,  ibid. 

Upon  a  sale  of  sliares  there  is  an  implied  contract 
on  the  part  of  the  buyer  to  indemnify  the  seller  from 
any  calls  or  liabilities  which  may  arise  in  respect  of 
the  shares  subsequently  to  the  transfer;  Kellock  v. 
Enthoven  (1874)  L.  R.  9  Q.  B.  241;  Levi  v.  Ayers 
(1878)  3  App.  Cas.  842. 

It  is  a  common  transaction  for  the  holders  of  the  Saio  of 
majority  of  the  issued  shares  of  a  company  to  sell  jjgupj'*^  °^ 
tlicir   sliares   to   a   ])nrchaser   who   desires   to   obtain  ^'^•'•»'es. 
Ilie  controlling  iuterest  in  the  company.     In  such  cases 
it  would  be  prudent,  where  possible,  to  obtain  on  the 
transfer  a  geiici-al  i-eleasc  from  the  purchaser  of  all 
claims  against  the   existing  directors,   where  any  of 
these  arc  transferors.  See  Ammonia  Soda  Co.  v.  Chain- 
hrrJain  (191S)  S?  L.  .1.  (^Ii.  193;  (191S)  1  (Mi.  266. 

16.  Conflicting  claims  to  shares  before  registration. 

If  notice  of  an  objection  on  the  part  of  the  trans- 
feror to   retri'^tration   of  the   transferee  comes  to  the 
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Scots.  kuowKMlge  of  the  coiupaiiy,  the  (lii'cclors  arc  not 
64-68a.  boiiiul  to  register  the  transfer  foilhwitli,  even  tliongh 
the  transfer  is  in  order:  Jrclaiid  v.  Hart  (1902)  1  Ch. 
r).')'J.  The  directors  are  entitled  to  a  reasonable  time 
to  niala^  eiKiniries,  ihld.  What  is  a  reasonable  time, 
is  of  course  a  (jucstion  of  fact.  In  Nelles  v.  Windsor 
Essex  and  Lake  IShore  rf'c.  llij.  (1908)  IG  O.  L.  K.  359 
Britton,  J.,  tliought  that  two  or  three  days  was  a  suffi- 
cient time  and  on  the  application  of  the  transferee 
made  an  interlocutory  order  directing  a  mandamus  to 
issue.  The  Divisional  Court  however  set  the  order 
aside,  holding  that  there  was  not  sufficient  urgency 
shown  as  to  call  for  summary  action,  and  that  the  ques- 
tion of  unreasonable  delay  could  be  better  disposed  of 
on  viva  voce  evidence  at  the  trial.  While,  then,  man- 
damus may  not  be  obtainable  on  an  interlocutory  mo- 
tion, mandamus  is  the  proper  remedy  w^here  the 
directors  refuse  to  register  the  transfer:  Re  Poison 
Iron  Works  (1912),  3  0.  W.  N.  1269  at  p.  1271. 

In  the  event  of  conflicting  claims  being  set  up  to 
the  shares  by  the  transferor  and  transferee  before 
registration  and  an  action  being  brought  the  company 
should  interplead:  Re  Underfeed  Stoker  Co.,  of 
America  (1901)  1  O.  L.  R.  42. 

A  special  procedure  is  provided  for  by  s.  101  of 
the  act  for  determining  the  ownership  of  shares  in 
certain  cases  but  this  section  does  not  apply  to  ordin- 
ary transfers  of  shares. 

17.  Shares  held  in  trust — Rights  of  transferees. 

Questions  may  arise  as  to  the  right  of  a  transferee 
of  shares  from  a  trustee,  to  hold  them  against  the 
cestui  que  trust.  If  the  certificate  shows  on  its  face 
that  the  shares  are  held  in  trust  the  transferee  is  put 
on  inquiry  and  is  affected  with  notice  that  the  trans- 
feror is  not  the  owner  of  the  shares:  Birkbeck  Loan  v. 
Johnston  (1901 )  3  0.  L.  R.  497,  6  O.  L.  R.  258;  London 
d-:  Canadian  Loan  and  Agency  Co.  v.  Duggan  (1893) 
A.  C.  506,  at  p.  509.  If,  however,  the  trust  is  not  clearly 
disclosed  on  the  face  of  the  certificate,  the  transferee  is 
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not  in  the  absence  of  actual  knowledge  affected  by  the      Sects, 
trust.    Thus  in  London  &  Canadian  Loan  and  Agency    64-68a. 


Co.  V.  Diujgan,  supra,  where  the  certificate  was  made  gii^res  held 
out  to  the  ''manager  in  trust"  of  a  bank,  that  indicated  i^  trust 
merely  that  he  held  the  shares  in  trust  for  his  em- 
ployers, and  did  not  indicate  a  trust  in  favor  of  some 
third  person  so  as  to  affect  a  transferee  with  notice  of 
such  relationship.  Where  a  certificate  is  endorsed  in 
blank,  the  holder  improperly  depositing  the  certificate 
as  secitrity  for  advances,  may  confer  on  another  a 
valid  title  against  the  ownier:  Smith  v.  Rogers  (1899) 
30  0,  R.  256 ;  but  where  it  is  not  an  ordinary  endorse- 
ment in  blank  there  may  be  notice  of  the  restricted  use 
which  the  holder  of  the  certificate  may  make  of  it: 
Mathers  v.  Royal  Bank  (1913)  29  0.  L.  E.  141. 

18.  Loans  on  the  security  of  shares. 

It  is  a  common  commercial  practice  to  make  loans 
upon  the  security  of  shares  and  the  security  may  be 
taken  in  various  ways.  The  borrower  may  deposit  the 
shares  with  the  lender  endorsed  in  blank,  the  lender 
to  retain  possession  of  the  certificates  until  the  loan  is 
repaid.  As  share  certificates  are  not  negotiable  in- 
struments and  the  title  of  the  lender  is  not  complete 
until  registration  he  runs  the  risk  of  having  his  secur- 
ity defeated  by  the  prior  registration  of  a  subsequent 
transfer,  see  supra  at  p.  315.  The  lender's  security  may 
also  become  impaired  if  he  has  not  got  himself  regis- 
tered as  a  shareholder  by  the  fact  of  the  borrowing 
shareholder  being  indebted  to  the  company;  the  com- 
pany may  refuse  to  permit  a  transfer  of  the  shares 
into  the  lender's  name,  s.  ()7,  or  retain  dividends  on  the 
sli.-u'cs  to  meet  liability  for  calls  or  indebtedness,  s.  71. 

The  (h'poslt  of  slmi'c  certificates  to  secure  a  loan 
amounts  to  an  agrcciiicii!  1o  transfer  the  shares  by 
way  of  iriortgag(!.  The  depositee  is  entitled  to  a  de- 
cree of  foi-eclosnre  and  is  not  restricted  to  a  remedy  l)y 
sale:  Ifarmhl  v.  I'lrulg  (  1901)  2  Cli.  314. 

The  ])ractice  of  taking  and  registering  a  transfer  of  Tmnsfer  ^ 
shares  to  the  lender  "in  trust"  is  likewise  dangerous. 


;U2 
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The  k'luler  should  I'oHow  one  of  two  courses.  If  the 
shares  are  not  paid  up  he  should  take  a  charge,  and 
give  notice  to  the  company;  if  the  shares  are  fully 
paid  he  should  take  a  transfer:  Wilson  v.  British  Co- 
lumbia Refimng  Co.  (1912)  22  D.  L.  R.  634,  638.  If  the 
company  registers  the  transfer  to  the  lenders  of  fully 
paid  shares,  it  loses  its  lien  for  any  indebtedness  of 
the  prior  shareholders :  ibid.,  at  p.  643  and  cases  cited. 

By  taking  an  out  and  out  transfer  to  himself  or  his 
nominee  followed  by  registration  the  lender  obtains 
absolute  title  to  the  shares  to  the  extent  of  his  ad- 
vances. Where  this  was  done  and  the  lender  acted  in 
good  faith,  taking  a  transfer  from  brokers  who  were 
fraudulently  pledging  the  shares  of  their  client  to 
secure  their  own  account  the  lender  was  entitled  to 
hold  the  shares  as  against  the  brokers'  client:  Fuller 
V.  Glyn  Mills,  Currie  S  Co.  (1914)  2  K.  B.  168.  In  that 
case  it  was  also  held  that  the  lender  was  not  put  on 
enquiry  by  the  mere  fact  of  the  brokers '  depositing  the 
shares  to  secure  their  own  indebtedness,  nor  by  the 
fact  that  the  shares  deposited  were  made  out  in  the 
name  of  another  party  and  by  him  endorsed  in  blank. 
If  the  endorsement  is  restricted  or  not  ''in  order"  and 
indicates  that  only  a  portion  of  the  shares  represented 
by  the  certificate  are  to  be  used  and  that  the  shares  are 
to  be  sold  and  not  pledged,  the  lender  will  be  affected 
with  notice  and  can  not  retain  the  certificate :  Mathers 
V.  Royal  Bank  of  Canada  (1913)  29  0.  L.  R.  141.  There 
is  no  custom  or  usage  of  banks  or  brokers  or  of  the 
stock  exchange  justifying  the  deletion  of  such  restric- 
tive words,  ibid. 

Where  a  mortgagee  of  shares  has  agreed  to  vote 
the  shares  in  accordance  wdtli  the  wdslies  of  the  mort- 
gagor the  Court  will  enforce  such  an  agreement  by 
mandatory  injunction:  Puddephat  v.  Leith  (1916)  85 
L.  J.  Ch.  185. 


Lender's 
pow  er  of 
sale. 


Even  in  the  absence  of  an  express  power  of  sale  the 
mortgagee  of  shares  has  an  implied  power  to  sell  on 
default  of  payment  at  the  appointed  time,  or,  if  no  time 
be  fixed,  then  on  the  expiration  of  a  reasonable  notice 
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claiming-    payment    on    a    certain    date :    Deverges  v.      Sects. 
Sandeman  (1902)  1  Cli.  579.    A  month's  notice  or  less    64-68a. 


would  probably  be  regarded  as  reasonable,  per  Stir-  Loans  on 
ling  and  Cozens  Hardy,  L.JJ.,  ibid.  As  to  tlie  manner  ^Ses^^  ^^ 
in  which  the  sale  should  take  place,  that  depends  on  tlie 
law  of  each  particular  province.  In  an  Ontario  case : 
Toronto  General  Trusts  v.  Central  Ontario  Ry.  (1905) 
10  0.  L.  E.  347,  the  memorandum  of  hypothecation 
authorized  the  pledgee  of  bonds,  on  default,  from  time 
to  time  to  sell  the  securities  by  giving  fifteen  days' 
notice  in  a  daily  paper  published  in  Ottawa,  with  power 
to  buy  in  and  re-sell  without  being  liable  for  any  loss. 
On  the  facts  it  was  held  that  the  sale  was  invalid,  and 
at  p.  353  of  the  report  it  was  said  that  the  sale  should 
be  by  public  auction.  Furthermore  a  sale  of  securities 
pledged  sliould  be  only  for  a  sufficient  amount  to  pay 
off  the  debt,  ibid.  In  a  Quebec  case  it  was  held  that  a 
public  sale  duly  advertised  was  necessary,  and  notice 
given  by  private  circular  to  the  shareholders  was 
deemed  insufficient:  Campbell  v.  Beyer  (1906)  Que.  30 
S.  C.  86.  See  also  Grice  v.  Bartram  (1912)  3  0.  W.  N. 
1312. 

If  there  is  a  special  agreement  pledging  the  shares 
the  rights  of  the  lender  and  borrower  inter  se  will,  of 
course,  be  governed  thereW. 

A  moi-tgagee  of  shares  with  a  power  of  sale  is  not  a 
trustee  of  tlie  power,  which  is  ratlier  a  power  given  him 
lor  liis  own  benefit,  per  Maclennan,  J. A.,  in  Daniels  v. 
Noxon  (1889)  17  A.  R.  206,  at  p.  211,  citing  Warner  v. 
Jacob  (1882)  20  Ch.  D.  224.  Consequently,  there  is  no 
duty  on  him  to  sue  a  purchaser  of  the  shares  for  com- 
pletion of  thf!  sale,  and  he  can  not  ])e  com]iellod  by  the 
mortgagor  to  do  so  except  on  the  terms  of  the  debt 
being  paid,  ibid.. 

19.  Loan  of  shares. 

Where  sliare.s  are  lent  ainoiig  stockbrokei's  the  boi'- 
rower  is  not  bound  io  i-etiini  the  specific  shares 
borrowed,  but  may  i('))ay  Hie  loan  with  any  shares  of 
the  same  amount  and  kind.     In  such  transactions  the 


344  DOMINION    COMPANIES  ACT. 

Sects.  boiTowor  lia.s  tlio  ris^lit  to  return  tJio  sliaros  at  any  time 
64-68 A.  and  demand  the  i-oturn  to  him  by  the  lender  of  the 
security  given  i'or  the  \oim  of  the  shares.  In  the  event 
of  refusal  by  the  lender  to  take  back  the  shares  the  bor- 
rower need  not  make  a  formal  tender  thereof :  Wills  v. 
Ford  ami  Doucette  (1915)  35  0.  L.  R.  126  (App.  Div.). 

20.  Transfer  practice. 

The  following  are  some  of  the  points  which  com- 
monly arise  to  be  dealt  with  by  the  secretary  or  the 
transfer  oflficer  of  the  transfer  agent  and  registrar  of 
a  company. 

( 1 )   Genuineness  of  signature. 

The  company  is  bound  not  to  take  an  existing 
shareholder  off  the  register  unless  he  has  executed  a 
transfer.  If  it  acts  on  a  forged  transfer  it  is  liable  to 
the  shareholder  in  damages  or  may  have  to  go  into  the 
market  and  buy  other  shares  to  replace  those  im- 
properly transferred.  The  company  may  as  a  precau- 
tion advise  the  registered  holder  of  the  transfer,  but 
the  protection  derived  from  this  practice  is  apt  to  be 
illusory:  Sheffield  Corporation  v.  Barclay  (1905)  A,  C. 
392,  at  p.  399.  It  is  a  more  useful  precaution  to  re- 
quire the  person  presenting  the  transfer  to  procure 
the  endorsement  to  be  guaranteed  by  a  bank  or  by  a 
firm  of  stockbrokers  on  a  recognized  stock  exchange. 

The  company  is  entitled  to  be  indemnified  by  the 
person  at  whose  request  a  forged  transfer  is  registered 
for  any  loss  resulting  therefrom :  Bank  of  England  v. 
Cutler  (1908)  2  K.  B.  208;  Sheffield  Corporation  v. 
Barclay,  supra.  In  the  last  mentioned  case  Lord 
Davey,  at  p.  399,  stated  the  liability  of  the  person  pre- 
senting a  transfer  for  registration  as  follows :  ''Where 
a  person  invested  with  a  statutory  or  common  law  duty 
of  a  ministerial  character  is  called  upon  to  exercise 
that  duty  on  the  request,  direction  or  demand  of  another 
(it  does  not  seem  to  me  to  matter  which  word  you  use) 
and  without  any  default  on  his  own  part  acts  in  a  man- 
ner which  is  apparently  legal,  but  is  in  fact  illegal  and 
a  breach  of  duty,  and  thereby  incurs  a  liability  to  third 
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partieK«,  there  is  implied  by  law  a  contract  by  the  person      Sects, 
making  the    request    to    keep    indemnified  the  person     64-68a. 
having  the  duty  against  any  liability  which  may  result  Transfer 
from  such  exercise  of  the  supposed  duty."  practice. 

The  company's  duty  is  towards  the  shareholder  and 
not  towards  the  person  presenting  the  transfer  for 
registration,  ibid. 

Subsequent  transfers  following  on  a  void  transfer 
can  not  be  cancelled  when  the  subsequent  transferees 
acquire  the  shares  bona  fide  and  are  not  involved  in  the 
fraud,  ibid. 

(2)  Regidariiy  of  endorsement. 

The  signature  should  correspond  exactly  with  the 
name  on  the  face  of  the  certificate.  Most  forms  of  en- 
dorsement printed  on  the  back  of  the  certificate  call  for 
the  witnessing  of  the  signature  of  the  transferor,  but 
the  absence  of  a  subscribing  witness  is  not  fatal :  Re 
Gold  fields  and  Harris  Maxwell  (1910-11)  2  O.  AV.  X. 
1373. 

(3)  Change  of  name. 

In  the  case  of  the  marriage  of  a  female  shareholder 
and  consequent  change  of  name,  a  statutory  declaration 
should  be  required  setting  out  the  facts  and  showing 
that  the  names  on  the  face  of  the  certificate  and  in  the 
endorsement  are  those  of  the  same  person. 

As  shares  are  personal  estate  and  are  governed  ))y 
the  law  of  the  sliai'cholder's  domicile  it  is  iiiipoi-taiit  to 
obtain  tlic  concurrence  of  the  husband  in  the  transfer 
of  shares  by  a  female  married  shareholder  domiciled 
in  a  jurisdiction,  e.g.,  the  Province  of  (^)uebec,  where 
such  concurrence  may  be  re^iuisite,  or  where  the 
domicile  of  the  shareholder  is  in  doubt,  to  obtain  a  de- 
claration covering  the  matter. 

(4)  'i ransfers  by  executors  <nid  administrators. 
Production  of  tlie   oi"igiiial   pr()l)ate  or  letters   of 

administration  oi-  a  duly  certified  copy  should  be  re- 
quired, but  the  company  need  not  examine  the  will  to 
ascei-|;iiii  wlictlicf  it  confers  antliui-jtv  to  transfer  the 
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Sects.      shares:  Barion  v.  North  Staffordshire  Railway  Co. 
_64-68a^  (1888)  38  Oh.  D.  458.  By  production  of  the  probate  the 
Tiiinsfer       Company  acquires  notice  only  of  the  names  and  ad- 
prac'tice.  .      drcsscs  of  the  executors  and  is  not  entitled  to  assume 
•  that  a  transfer  by  the  executors  involves  a  breach  of 
trust:  Grmidy  v.  Bricigs  (1910)  1  Ch.  444.     The  com- 
pany is  entitled  to  rely  on  s.  68  of  the  Act. 

If  there  is  more  than  one  executor  or  administrator 
all  should  concur  in  the  transfer.  Under  the  Imperial 
Act  of  1908,  s.  29,  corresponding  to  s.  68  of  the  Do- 
minion Act,  a  transfer  by  one  of  two  executors  not 
registered  as  shareholders  may  be  sufficient.  But  see 
s.  3  (d)  of  the  Act. 

If  the  company  registers  a  transfer  made  by  a  per- 
son who  is  not  the  executor  the  true  executor  will  be 
entitled  to  have  the.  share  register  rectified  and  to  re- 
cover from  the  company  any  dividends  which  may 
have  been  paid  to  the  transferee :  Stuart  v.  Hamilton 
Jockey  Club  (1910)  2  0.  W.  N.  673,  1402;  and  where 
the  transfer  on  the  face  of  it  shows  that  the  transferor 
has  no  authority  to  deal  with  the  shares  the  company 
may  not  be  able  to  rely  on  it  in  order  to  make  the  party 
propounding  the  transfer  liable  as  warranting  its 
genuineness.    Ibid.,  at  p.  1404. 

In  the  case  of  transfers  by  foreign  executors  or 
administrators  the  taking  out  of  ancillary  letters  pro- 
bate or  ancillary  administration,  or  the  re-sealing  of 
the  probate  or  letters  of  administration  in  the  province 
where  the  head  office  of  the  company  is  situated  must 
be  exacted :  A.  G.  v.  N.  Y.  Breweries  (1898)  1  Q.  B.  205 ; 
(1899)  A.  C.  62.  It  is  furthermore  necessary  in  such 
cases  for  the  company  to  require  proof  of  compliance 
with  the  provisions  of  the  Succession  Duty  Act  of  the 
province  in  which  the  register  of  the  company  is  situ- 
ated. In  most  provinces  such  acts  forbid  the  registra- 
tion of  transfers  by  foreign  executors  unless  succession 
duty  has  been  paid  or  a  bond  given  to  secure  payment 
thereof.  If  no  succession  duty  is  payable  the  executors 
or  administrators  should  furnish  the  company  with  a 
letter  from  the  Provincial  Treasurer  to  that  effect. 
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Where  the  head  office  and  works  of  a  Canadian  com-      Sects, 
pany  are  in  the  Province  of  Ontario  the  shares  have  a    ^^'^^"^- 
local  situs  in  that  province  and  if  ancillary  letters  of  Transfer 
administration  have  been  taken  out  the  legal  title  to  p""^*^*^^®- 
the  shares  is  in  the  Ontario  administrators.    It  follows 
that  a  claim  disputing  the  title  of  the  administrators 
must  be  determined  by  the  Ontario  Courts :  Re  Femuick 
(1915-16)  35  0.  L.  K  29. 

In  the  case  of  banks,  the  situs  of  shares  is  in  the 
province  where  the  share  registry  office  at  which  de- 
cedent was  registered  is  established,  and  not  where 
the  head  office  is  situated:  Smith  v.  Provincial  Treas- 
urers for  Nova  Scotia  and  Quebec  (1919)  58  S.  C.  R. 
570. 

In  the  event  of  an  executor  \vithdrawing  his  signa- 
ture to  a  transfer,  without  giving  any  specific  reason 
for  so  doing,  the  proper  practice  was  stated  by  Eve,  J., 
in  Grundy  v.  Briggs  (1910)  1  Ch.  444,  at  p.  449,  to  be  to 
notify  the  executors  that  ''unless  within  a  limited  time, 
and  a  strictly  limited  time,  he  took  legal  proceedings  to 
prevent  the  company  from  proceeding  to  register  the 
transfer,  the  company  would,  at  the  expiration  of  the 
time,  register  the  transfer  so  lodged  with  them." 

(5)   Transfers  to  and  by  partnership  firms. 

It  has  been  held  under  the  Imperial  Companies 
(Consolidation)  Act,  1908,  that  a  company  is  not  bound 
to  enter  the  name  of  a  partnership  firm  on  the  register 
of  members,  on  the  ground  that  a  partnership  is  not  a 
"person"  (being  neither  a  natural  person  nor  a  legal 
entity)  and  therefore  could  not  under  s.  32  of  that  Act 
insist  that  the  register  be  rectified  by  entering  the 
names  of  the  partners  thereon:  Vayliano  Anthracite 
Collieries,  Limited  (1910)  79  L.  J.  Ch.  769. 

Section  5  of  the  Dominion  Act  seems  to  contemplate 
"persons"  as  constituting  the  shareliolders,  and  s.  S9, 
which  deals  with  the  books  required  to  be  kept  by  the 
company,  also  refers  to  "persons,"  Accordingly,  it 
would  appear  that  the  Vagliano  Case  is  applicable 
under  our  Act.  The  existing  practice,  however,  is  to 
register  ])arf ncrshii*  firms  in  the  name  of  the  firm,  and 
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Sects.       wlicrc  tliis  is  done  it  is  a  proper  precaution  to  obtain 
64-68A.     from  the  linn,  for  use  when  the  shares  are  transferred 
Tnuisfer       bv  it,  a  sp(»eini(Mi  sii^uatin'e  in  the  f()llo\viiii>'  form: — 

piaoticc. 

l.imited." 

Toronto.         date. 

*'We  beg  to  advise  you  that  the  members  of  the  firm 

of  authorized  to  transfer  shares 

and  securities  standing  in  the  name  of  the  firm,  are  as 

below  stated,  and  will  sign  the  firm  name  as  follows : — 

Member  of  firm.            Facsimile  of  firm  signature.^ 
will  sign   


But  any  transfer  ought  to  be  signed  by  each  indi- 
vidual partner  in  his  own  name  unless  the  business  of 
the  partnership  is  to  deal  in  shares. 

Where  a  firm  has  been  actually  registered  as  a 
shareholder  it  has  been  held  that  it  may  be  liable  as  a 
contributory  in  a  winding-up :  Land  Credit  Co.  of  Ire- 
land, Weikersheim  &  Co.'s  Case  (1873)  L.  R.  8  Ch.  831. 

(6)  Custody  of  certificates  after  transfer. 

A  certificate  after  transfer  should  be  cancelled  and 
a  new  certificate  issued  to  the  transferee ;  and  if  all  the 
shares  comprised  in  the  certificate  are  not  transferred 
a  fresh  certificate  for  the  balance  is  issued  to  the 
transferor.  Tlie  company,  however,  is  under  no  liabi- 
lity to  the  public  at  large  for  the  safe  custody  of  certifi- 
cates for  shares  in  its  capital  stock,  and  where  a  cona- 
pany  by  mistake  returned  a  certificate,  after  transfer, 
to  the  transferor,  whereby  the  latter  was  enabled 
fraudulently  to  raise  money  on  the  security  of  the 
shares  the  person  defrauded  was  held  not  entitled  to 
recover  from  the  company  for  the  loss  sustained: 
Langman  v.  Bath  Electric  Tramways  (1905)  1  Ch.  646. 

(7)  Transfers  executed  under  power  of  attorney. 
Wliere  the  transfer  is  not  signed  by  the  shareholder 

himself  but  by  some  one  as  attorney  for  him  the  origi- 
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nal  power  of  attorney  must  be  left  with  the  transfer      Sects. 
and  retained  by  the  company,  64-68a. 


(8)   ReqiiUements  of  registrar  and  transfer  agent. 

Where  the  company's  shares  are  extensively  dealt  Ti-ausfer 
ill  or  are  listed  on  a  stock  exchange,  a  transfer  agent  P^^^^^i^^- 
and  registrar,  commonly  a  trust  company,  should  be 
appointed  to  keep  the  register  and  record  transfers  of 
shares. 

The  following  is  the  usual  list  of  requirements  of 
a  trust  company,  in  order  to  enable  it  to  perform  its 
duties  as  registrar  and  transfer  agent.   ' 

1.  Certified  copy  of  charter. 

2.  Certified  copy  of  general  working  by-laws. 

3.  Certified  copy  of  minutes  of  meeting  of  share- 

holders at  wiiich  directors  w^ere  appointed. 

4.  Certified  copy  of  minutes  of  meeting  of  directors 

at  which  officers  were  appointed. 

5.  Certified  copy  of  resolution  appointing  the  trust 

company  registrar  and  transfer  agent. 

6.  Certified  list  of  shareholders  (if  any). 

7.  Specimen  signatures  of  officers   with  power  to 

sign  share  certificates. 

8.  Certificates  from  a  solicitor  tliat   the  company 

has  been  duly  organized,  that  it  owns  certain 
assets  and  that  the  shares  issued  to  date  have 
been  properly  issued. 

9.  Corporate  seal. 

10  111  file  case  of  an  Ontario  com])any  which  is  sub- 
ject to  Part  VMll  of  The  Ontario  Companies 
Act,  evidence  that  the  company  has  obtained 
a  cei'tifieate  from  the  Provincial  Seci'etary 
entitling  it  to  connnence  business. 

Borrowing  Powers. 

69.     If  jnitliorizcd    \)\   hy-Ijiw,  .^Jinctioticd    hy   ;i    volo  of   iiol  ,\„tii,„.itv 
l''ss  tlijin  two-third.s  in  value  of  the  sub.'^crihed  stock  of  the  com- 
pany ropre.«cntpd  at  a  general  meeting;  duly  called  for  consider- 
ing the  hv-law,  the  directors  may  from  time  to  time, — 

(a)   borrow  money  npon  the  eredit  of  the  eoiiipany;  T'.on-owiiiK. 

{h)    limit  or  inerease  tlie  amount  to  he  liorrowed  ;  Am. Mint. 
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Sect.  69. 

1  ssiie  of 
bonds, 
llypotho- 
fjition. 


Limitation 
;is  to  bills 
and  notes. 


Perpetual 
debenture. 


Power  to 

re-issue 

redeemed 

debentures 

in  certain 

cases. 


Transfer 
from 

nominee  of 
company. 


When 
debentures 
depositeil  not 
rfdP'TPed. 


Re-issue  of 
debentures. 


(c)  is:?ue  bonds,  debentnros,  debenture  stock  or  other  securi- 
ties of  the  company,  and  pledge  or  sell  the  same  for  such 
sums  and  at  such  prices  as  may  be  deemed  expedient; 

((/)  hypothecate,  mortgage  or  pledge  the  real  or  pers(mal 
property  of  the  company,  or  both,  to  secure  any  such 
bonds,  debentures,  debenture  stock  or  other  securities,  and 
any  money  borrowed  for  the  purposes  of  the  company. 

2.  Nothing  in  tliis  section  contained  shall  limit  or  restrict 
the  borrowing  of  money  by  the  company  on  bills  of  exchange 
or  promissory  notes  made,  drawn,  accepted  or  endorsed  by  or 
on  behalf  of  the  company. 

3.  A  condition  contained  in  any  debentures  or  in  any  deed 
for  securing  any  debentures,  whether  issued  or  executed  before 
or  after  the  passing  of  this  Act  shall  not  be  invalid  by  reason 
only  that  thereby  the  debentures  are  made  irredeemable  or  re- 
deemable only  on  the  liappening  of  a  contingency,  however 
remote,  or  on  the  expiration  of  a  period,  however  long,  any  rule 
of  equity  to  the  contrary  notwithstanding. 

4.  Where  a  company  has  redeemed  any  debentures  previ- 
ously issued,  the  company,  unless  the  conditions  of  issue  ex- 
pressly otherwise  provide,  or  unless  the  debentures  have  been 
redeemed  in  pursuance  of  any  obligation  on  the  company  so  to 
do  (not  being  an  obligation  enforceable  only  by  the  person  to 
whom  the  redeemed  debentures  were  issued  or  his  assigns), 
shall  have  power  to  keep  the  debentures  alive  for  the  purposes 
of  re-issue,  and'  where  a  company  has  purported  to  exercise 
such  a  power  the  company  shall  have  power  to  re-issne  the  deben- 
tures either  by  re-issuing  the  same  debentures  or  by  issuing 
other  debentures  in  their  place,  and  upon  such  a  re-issue  the 
person  entitled  to  the  debentures  shall  have  the  same  rights 
and  priorities  as  if  the  debentures  had  not  previously  been 
issued; 

(a)  where  with  the  object  of  keeping  debentures  alive  for 
the  purpose  of  re-issue  they  have,  either  befor.e  or  after 
the  passing  of  this  Act,  been  transferred  to  a  nominee  of 
the  company,  a  transfer  from  that  nominee  shall  be 
deemed  to  be  a  re-issue  for  the  purposes  of  this  section ; 

(b)  where  a  company  has,  either  before  or  after  the  passing 
of  this  Act,  deposited  any  of  its  debentures  to  secure 
advances  from  time  to  time  on  current  account  or  other- 
wise, the  debentures  shall  not  be  deemed  to  have  been 
redeemed  by  reason  only  of  the  account  of  tbe  company 
having  ceased  to  be  in  debit  whilst  the  debentures  re- 
mained so  deposited ; 

(c)  the  re-issue-  of  a  debenture  or  the  issue  of  another 
debenture  in  its  place  under  the  power  by  this  section 
given  to,  or  deemed  to  have  been  possessed  by,  a  com- 
pany, whether  the  re-issue  or  issue  was  made  before  or 
after  the  passing  of  this  Act,  shall  not  be  troaled  as  the 
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issue  of  a  new  debenture  for  the  purposes  of  any  provision    Sect.  69. 

limiting   the    amount   or   number   of    debentures   to    be. 

issued ; 

(d)   nothing  in  this  section  shall  prejudice, — •  j 'ending 

(i)   the  operation  of  any  judgment  or  order  of  a  court  P™ce«'i°S'^ 
^   '     „  ^,,..,^,'!'='  -,  ^  .  not  affected, 

of  competent  jurisdiction  pronounced  or  made  not 

later  than  ninety  days  after  the  passing  of  this  Act 
as  between  the  parties  to  the  proceedings  in  whicli 
the  judgment  was  pronounced  or  the  order  made,  and 
any  appeal  from  any  such  judgment  or  order  shall  be 
decided  as  if  this  Act  had  not  been  passed ;  or, 
(ii)  any  power  to  issue  debentures  in  the  place  of  any 
debentures  paid  off  or  otherwise  satisfied  or  extin- 
guished, reserved  to  a  company  by  its  debentures  or 
the  securities  for  the  same.  4-5  Geo.  V.,  1914,  c.  23, 
s.  3. 

Information  as  to  Mortgages,  Charges,  etc. 

69a.    (1)    J"] very  inorigago  or  cliarge  created  after  the  first  Registration 
day  of  January,  nineteen  hundred  and  eighteen,  by  a  company,  of  mortgages 
being  either, — 
(a)   a  mortgage  or  charge  I'or  the  purpose  of  securing  any 

issue  of  debentures;  or, 
(6)   a  mortgage  or  charge  on  uncalled  share  capital  of  the 

company;  or, 
(c)  a  floating  charge  on  the  undertaking  -or  property  of 
the  company; 
shall,  so  far  as  any  security  on  the  company's  property  or 
undertalving  is  thereby  conferred,  be  void  against  the  liquida- 
tor and  any  creditor  of  the  company,  unless  the  prescribed 
particulars  of  the  mortgage  or  charge,  together  with  an  original 
of  the  instrument  (if  any)  by  which  the  mortgage  or  charge  is 
created  or  evidenced,  are  delivered  to  or  received  by  the  Secre- 
tary of  State  of  Canada,  for  registration  in  manner  required 
by  this  Act,  within  thirty  days  after  the  date  of  its  creation,  but 
without  prejudice  to  any  contract  or  obligation  for  repayment  of 
the  money  thereby  secured ;  and  when  a  mortgage  or  charge  be- 
comes void  under  this  section  the  money  secured  thereby  shall 
immediately  become  payable:  Provided  that, — 

(i)  in  the  ci\i^o  of  a  mortgage  or  charge  created  out  of 
Canada  comprising  solely  property  situate  outside  Can- 
ada, the  delivery  to  and  the  receipt  by  the  Secretary  of 
State  of  Canada  of  a  copy  of  the  instrumout  by  vvhicli 
the  mortgage  or  charge  is  created  or  evidenced,  verified 
in  the  prescribed  manner,  shall  have  the  same  effect  for 
Ihe  purposes  of  this  .section  as  the  delivery  and  receipt 
of  the  instrument  itself,  and  thirty  days  after  the  date 
on  which  the  instrument  or  copy  could,  in  due  course  of 
post,  and  if  despatched  with  due  diligence,  have  been 
received  in  Canada,  shall  be  substituted   for  thirty  days 
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Sect.   69a.  alUT  llir  dnlc  of  tlu'  crention  of  the  mortgage  or  charge, 

as  tlu'  lime  within  which  llic  particulars  and  instrument 

or  copy  are  to  be  (k'livej'cd  to  the  Secretary  of  State  of 
Canada;  and, 
(ii)    where   the   niort^^age  or   charge  is   ci'cated   in   Caiuuhi, 
l)ut  comprises  property  outside  Canada,  tlie  instrument 
creating  or  purporting  to  create  the  mortgage  or  charge 
may  be  sent  for  registration  notwithstanding  that  fur- 
ther proceedings  may  be  necessary  to  make  the  mortgage 
ov  charge  valid  or  effectual  according  to  the  law  of  the 
country  in  which  the  property  is  situate;  and, 
(iii)    the  hokling  of  debentures  entitling  the   holder  to  a 
charge  on  land  shall  not  be  deemed  to  l)e  an  interest  in 
land. 
{2)   The    Secretary   of    State    of    Canada   shall    kee)),    with 
respect  to  each  company,  a  register  in  the  prescribed  form  of 
all  the  mortgages  and  charges  created  by  the  company  after 
the  first  day  of  January,  nineteen  hundred  and  eighteen,  and 
requiring  registration  under  this  section,  and  shall,  on  payment 
of  the  prescribed  fee,  enter  in  the  register,  witli  respect  to  every 
such   mortgage   or   charge,   the   date   of   creation,    the   amount 
secured  by  it,  short  particulars  of  the  property  mortgaged  or 
charged,  and  the  names  of  the  mortgagees  or  persons  entitled 
to  the  charge. 

(o)  AVhere  a  series  of  debentures  containing,  or  giving  by 
reference  to  any  other  instrument,  any  charge  to  the  benefit  of 
which  the  tlebenture  holders  of  that  series  are  entitled  pari  passu, 
is  created  by  a  company,  it  shall  be  sufficient  if  there  are  de- 
livered to  or  received  by  the  Secretary  of  State  of  Canada  with- 
in thirty  days  after  the  execution  of  the  deed  containing  the 
charge,  or,  if  there  is  no  such  deed,  after  the  execution  of  any 
debentures  of  the  series,  the  following  particulars: — 

(a)  the  total  amount  secured  by  the  whole  series;  and, 

(b)  tlie  dates  of  the  resolutions  authorizing  the  issue  of 
the  series  and  the  date  of  the  covering  deed,  if  any,  by 
which  the  security  is  created  or  defined;  and, 

(c)  a  general  description  of  the  property  charged;  and, 

(d)  the  names  of  the  trustees,  if  any,  for  the  del)enture 
holders ; 

together  with  the  deed  containing  the  charge,  or  if  there  is  no 
such  deed,  one  of  the  debentures  of  the  series ;  and  the  Secretary 
of  State  of  Canada  shall,  on  payment  of  the  prescribed  fee, 
enter  those  particulars  in  the  register : 

Provided  that,  where  more  tlian  one  issue  is  made  of 
debentures  in  the  series,  there  shall  be  sent  to  the  Secretary  of 
State  of  Canada  for  entry  in  the  register  particulars  of  the  date 
and  amount  of  each  issue,  but  an  omission  to  do  this  shall  not 
affect  the  validity  of  the  debentures  issued. 

(4)  Where  any  commission,  allowance,  or  discount  has 
been  paid  or  made  either  dii'ectly  or  indirectly  by  the  company 
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to  any  person  in  consideration  of  his  siibscribing  or  agreeing  to    Sect.  69a. 

subscribe,  whether  absolutely  or  conditionally,  for  any  deben 

tures  of  the  company,  or  procuring  or  agi-eeing  to  procure 
subscriptions,  whether  absolute  or  conditional,  for  any  such 
debentures,  the  particulars  required  to  be  sent  for  registration 
under  tliis  section  shall  include  particulars  as  to  the  amount 
or  rate  per  cent,  of  the  commission,  discount,  or  allowance  so 
paid  or  made,  but  an  omission  to  do  this  shall  not  afiect  the 
validity  of  the  debentures  issued: 

Provided  that  the  deposit  of  any  debentures  as  security 
for  any  debt  of  the  company  shall  not  for  the  purposes  of  this 
provision  be  treated  as  the  issue  of  the  debentures  at  a  discount. 

(5)  The  Secretary  of  State  of  Canada  shall  give  a  certifi- 
cate under  his  hand  of  the  registration  of  any  mortgage  or 
charge  registered  in  pursuance  of  this  section,  stating  the  amount 
thereby  secured,  and  the  certificate  shall  be  conclusive  evidence 
that  the  requirements  of  this  section  as  to  registration  have  been 
complied  with. 

(6)  The  company  shall  cause  a  copy  of  every  certificate  of 
registration  given  under  this  section  to  be  endorsed  on  every 
debenture  or  certificate  of  debenture  stock  which  is  issued  by 
the  company,  and  the  payment  of  which  is  secured  by  the  mort- 
gage or  charge  so  registered : 

Provided  that  nothing  in  this  sub-section  shall  bo  con- 
strued as  requiring  a  company  to  cause  a  certificate  of  registra- 
tion of  any  mortgage  or  charge  so  given  to  be  endorsed  on  any 
debenture  or  certificate  of  debenture  stock  which  has  been  issued 
by  the  company  before  the  mortgage  or  charge  was  created. 

(7)  It  shall  be  the  duty  of  the  company  to  send  to  the 
Secretary  of  State  of  Canada  for  registration  the  particulars  of 
every  mortgage  or  charge  created  by  the  company  and  of  the 
issues  of  debentures  of  a  series,  ref|uiring  registration  under  this 
section,  but  registration  of  any  such  mortgage  or  charge  may 
be  effected  on  the  application  of  any  person  interested  therein. 

Where  the  registration  is  efi'ected  on  the  application  of 
some  person  other  than  the  company,  tliat  person  shall  be 
entitled  to  recover  from  the  company  the  amount  of  any  fees 
properly  paid  by  him  to  the  Secretary  of  State  of  Canada  on  the 
registration. 

(H)  The  register  kept  in  pursuiinco  of  this  soclion  shiill  be 
open  tf)  inspection  by  any  person  on  payment  of  the  prescribed 
fee. 

(H)  Every  company  shall  cause  a  copy  of  every  instruincnl 
creating  any  mortgage  or  charge  requiring  registration  under 
this  section  to  be  kept  at  the  registered  ofTice  of  llie  company: 

"  T'rovided  that,  in  the  case  of  a  series  of  uniform  deben- 
tures, a  copy  of  one  such  debenture  shall  lie  suflicient.  Imp. 
Act,  1008,  s.  9-3. 
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Sect.   69b.         69i!.    (1)    If  any  pcr.^oii  obtniiis  ;iii  order   for  the  appoint- 

— r      mont  of  a  receiver  or  iiianasrer  of  the  property  of  a  conipaiiy, 

ofordor  ^^^"  'H^P^"^i^  ^"^•^•11  a  receiver  or  manager  nnder  any  po\voi\s  con- 
appoiutiug  tained  in  any  instrument,  ho  sluill  within  fourteen  days  from  the 
rocoivor.  ^|.^|p  ^^f  ^.|-jg  order  or  of  the  appointment  nnder  the  powers  con- 
tained in  the  instrnment  give  notice  of  the  fact  to  the  Secretary 
of  State  of  Canada,  and  the  Secretary  of  State  of  Canada  shall, 
on  payment  of  the  prescribed  fee,  enter  the  fact  in  the  register 
of  mortgages  and  charges. 

(■?)  If  any  person  makes  defanlt  in  complying  with  tlie 
reqnirements  of  this  section  he  shall  be  liable  on  summary  con- 
viction to  a  fine  not  exceeding  twenty  dollars  for  every  day 
during  which  the  dofanlt  continues.     Imp.  Act,  lOOS,  s.  9Jf. 

Filing  of  69c.    (1)    Every  receiver  or  manager  of  the  property  of  a 

rivers  and  company  who  has  been  appointed  under  the  powers  contained 
managers.  in  any  instrument,  and  who  has  taken  possession,  shall,  once 
in  every  half  year  while  he  remains  in  possession,  and  also  on 
ceasing  to  act  as  receiver  or  manager,  file  with  the  Secretary  of 
State  of  Canada  an  abstract  in  the  prescribed  form  of  his  re- 
ceipts and  payments  during  the  period  to  which  the  abstract 
relates,  and  shall  also  on  ceasing  to  act  as  receiver  or  manager 
file  with  the  Secretary  of  State  of  Canada  notice  to  that  effect, 
and  the  Secretary  of  State  of  Canada  slmll  enter  the  notice  in 
the  register  of  mortgages  and  charges. 

(2)  Every  receiver  or  manager  who  makes  default  in  com- 
plying with  the  provisions  of  this  section  shall  be  liable  o-^ 
summary  conviction  to  a  fi'ne  not  exceeding  two  hundred  dollars. 
Imp.  Act,  1008,  s.  95. 

Reotifieation  69d.  The  court  of  the  province  in  wliich  tlie  head  office 
mort-.^g'es  °^  °^  ^^®  company  is  situated,  on  being  satisfied  that  the  omission 
to  register  a  mortgage  or  charge  within  the  time  hereinbefore 
required,  or  that  the  omission  or  misstatement  of  any  particular 
with  respect  to  any  such  mortgage  or  charge,  was  accidental, 
or  due  to  inadvertence  or  to  some  other  sufficient  cause,  or  is 
not  of  a  nature  to  prejudice  the  position  of  creditors  or  share- 
holders of  the  company,  or  that  on  other  grounds  it  is  just  and 
equitable  to  grant  relief,  may,  on  the  application  of  the  company 
or  any  person  interested,  and  on  such  terms  and  conditions  asi 
seem  to  the  court  just  and  expedient,  order  that  the  time  for 
registration  be  extended,  or,  as  the  case  may  be,  that  the  omis- 
sion or  misstatement  be  rectified.    Imp.  Act,  1008,  s.  90. 

Entry  of  ^^^-  ^^^  Secretary  of   State  of  Canada  may,  on  evidence 

.satisfaction,  being  given  to  his  satisfaction  that  the  debt  for  which   any 

registered   mortgage   or   charge,   was   given   has   been    paid    or 
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satisfied,  order  that  a  memorandum  of  satisfaction  be  entered  Sect.   69e. 

on  the  register,  and  shall  if  required  furnish  the  company  with - 

a  copy  thereof.    Imp.  Act,  1908,  s.  97. 

69f.  The  Secretary  of  State  of  Canada  shall  keep  a  chro-  Index  to 
uological  index,  in  the  prescribed  form  and  with  the  prescribed  reg-ister  of 
particulars,  of  the  mortgages  or  charges  registered  with  him  SiTSges 
under  this  xA.ct.    Imp.  Act,  1908,  s.  98. 

69g.  (1)  If  any  company  makes  default  in  sending  to  the  Penalties. 
Secretary  of  State  of  Canada  for  registration  the  particulars  of 
any  mortgage  or  charge  created  by  the  company,  and  of  the 
issues  of  debentures  of  a  series,  requiring  registration  under  the 
foregoing  provisions  of  this  iVct,  then,  unless  the  registration 
has  been  effected  on  the  application  of  some  other  person,  the 
company,  and  every  director,  manager,  secretary,  or  other  per- 
son who  is  knowingly  a  party  to  the  default,  shall  be  guilty  of 
an  indictable  offence  and  be  liable  to  a  fine  not  exceeding  two 
hundred  dollars  for  every  day  during  which  default  continues. 

(8)  Subject  as  aforesaid,  if  any  company  makes  default  in 
complying  with  any  of  the  requirements  of  "this  Act  as  to  the 
registration  with  the  Secretary  of  State  of  Canada  of  any  mort- 
gage or  charge  created  by  the  company,  the  company  and  every 
director,  manager,  and  other  officer  of  the  company  who  know- 
ingly and  wilfully  authorized  or  permitted  the  default  ?hall, 
without  prejudice  to  any  otber  liability,  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  five  hundred  dollars. 

(3)  If  any  person  knowingly  and  wilfully  authorizes  or 
l>ermits  the  delivery  of  any  debenture  or  certificate  of  debenture 
stock  requiring  registration  with  the  Secretary  of  State  of  Can- 
ada under  the  foregoing  provisions  of  this  Act  without  a  copy 
of  the  certificate  of  registration  being  endorsed  upon  it,  he  shall, 
without  prejudice  to  any  other  liability,  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  five  hundred  dollars.  Imp. 
Art.  1908,  s.  99. 

69n.  (1)  I<]very  company  shall  keep  a  register  of  mort- ^^of^in'my's 
gages  and  enter  therein  all  mortgages  and  charges  specifically  ,7,oJ'tpaKe.I 
jifi'ectiiig  pTop(?rfy  of  the  company,  giving  in  each  case  a  short 
(Icscriplion  of  the -property  morigaged  or  charged,  the  amount 
of  the  mortgage  or  charge,  and  (except  in  the  case  of  securities 
to  bearer)  llie  namc-^  nf  jb..  mortgagees  or  por.sons  entitled 
(hereto. 

(2)  If  any  dirfcutr,  maniigcr,  or  other  officer  of  the  com- 
pany knowingly  and  wilfully  authorizes  or  permits  the  omission 
of  any  entry  required  to  be  made  in  pursuance  of  this  section, 
lie  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
two  hundred  dollars,     hup  Act,  1908,  s.  190. 
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Se:t.    69i. 

Right  to 

insTiect 

copies  of 

instruments 

creating 

niortjiages 

ami  charges 

and 

company's 

iej;ister  of 

mortjjages. 


C9i.  (1)  The  iHipit's  of  ills!  I'liiiu'iils  croMl  iiii^;  ;iii_v  mortgage 
or  L-liargo  roquiring  registration  under  this  Aet  with  the  Secre- 
tary of  State  of  Canada,  and  the  I'egister  of  mortgages  kept  in 
pursuance  of  the  last  foregoing  section,  sliall  l)e  open  at  all  rea- 
sonable times  to  the  inspection  of  any  creditor  or  shareliolder 
of  the  company  without  fee,  and  the  register  of  mortgages  shall 
also  bo  open  to  the  inspection  of  any  other  person  on  ])aynient 
of  such  fee,  not  exceeding  twcnty-fi'vc  cents  for  each  inspection, 
as  the  company  may  prescribe. 

(2)  If  inspection  of  the  said  copies  or  register  is  refused, 
any  officer  of  the  company  refusing  inspection,  and  every  direc- 
tor and  manager  of  the  company  authorizing  or  knowingly  and 
wilfully  permitting,  the  refusal,  shall  be  liable  on  summary  con- 
viction to  a  fine  not  exceeding  twenty  dollars,  and  a  further  fine 
not  exceeding  ten  dollars  for  every  day  during  which  the  refusal 
continues.    Imp.  Act,  1908,  s.  101 . 

69j.  (1)  Every  register  of  holders  of  debentures  of  a 
company  shall,  except  when  closed  in  accordance  with  the 
by-laws  of  the  company  during  such  period  or  periods  (not 
exceeding  in  the  whole  thirty  days  in  any  year)  as  may  be 
specified  in  the  said  by-laws,  be  open  to  the  inspection  of  the 
registered  holder  of  any  such  debentures,  and  of  any  holder  of 
shares  in  the  company,  but  subject  to  such  reasonable  restric- 
tions as  the  company  may  by  by-law  impose,  so  that  at  least  two 
hours  in  each  day  are  appointed  for  inspection,  and  every  suoh 
holder  may  require  a  copy  of  the  register  or  any  part  thereof 
on  payment  of  ten  cents  for  every  hundred  words  required  to 
be  copied. 

(3)  A  copy  of  any  trust  deed  for  "securing  any  issue  of 
debentures  shall  be  forwarded  to  every  holder  of  any  such 
debentures  at  his  request,  on  payment  in  the  case  of  a  printed 
trust  deed  of  the  sum  of  twenty-five  cents,  or  such  less  sum  as 
may  be  prescribed  by  by-law  of  the  company,  or,  where  the 
trust  deed  has  not  been  printed,  on  payment  of  ten  cents  for 
every  hundred  words  required  to  be  copied. 

(3)  If  inspection  is  refused,  or  a  copy  is  refused  or  not 
forwarded,  the  company  shall  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  twenty  dollars,  and  to  a  further  fine  not 
exceeding  ten  dollars  for  every  day  during  which  the  refusal  or 
neglect  to  forward  a  copy  continues,  and  every  director,  man- 
ager, secretary,  or  other  officer  of  the  company  wlio  knowingly 
authorizes  or  permits  the  refusal  shall  incur  the  like  penalty. 
Imp.  Act,  1908,  s.  102. 

69k.  (1)  WTiere,  in  the  case  of  a  company,  either  a  receiver 
certain  debts  j^^  appointed  on  behalf  of  the  holders  of  any  debentures  of  the 


Right  of 
del>entnre 
holders  to 
inspect  the 
register  of 
debenture- 
holders  and 
to  have  copy 
of  trust  deed, 


Payments  of 
certain  debts 
out  of  assets 
subject  to 
floating 


company  secured  by  a  floating  charge,  or  possession  is  taken  by 
or  on  behalf  of  those  debenture  liolders  of  any  property  com- 
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prised  in  or  subject  to  the  charge,  then,  if  the  company  is  not  Sest.  69k. 

at  tlie  time  in  course  of  being  wound  up,  the  debts  which  in : 

winding-up  are  under   the  provisions  of  the  Winding-up  A  ct  pHoAty'to 
relating  to  preferential  pajmients  to  be  paid  in  priority  to  all  claims  unclor 
other  debts,  shall  be  paid  forthwith  out  of  any  assets  coming  ^''^  ^^^^^"^• 
to  the  hands  of  the  receiver  or  other  person  taking  possession  as  ^•„^-  ^-  ^"^"^^ 
aforesaid  in  priority  to  any  claim  for  principal  or  interest  in 
respect  of  the  debentures. 

(3)  The  period  of  time  mentioned  in  the  said  provisions 
of  the  Winding-up  Act  shall  be  rec-koned  from  the  date  of  the 
appointment  of  the  receiver  or  of  possession  being  taken  as 
aforesaid,  as  the  case  may  be. 

(3)  Any  payments  made  under  this  section  shall  be  re- 
couped as  far  as  may  be  out  of  the  assets  of  the  company  avail- 
able for  payment  of  general  creditors.     Imp.  Act,  1908,  s.  107. 

69 1..  The  provisions  of  this  Act  respecting  the  registration  Construction 
of  mortgages,  charges  or  other  securities  shall  he  in  addition  to  °]^  Provisions 
and  not  in  substitution  for  the  provisions  of  any  statute  of  any  registration, 
province  of  Canada  or  of  any  foreign  country  in  respect  thereto. 
7-8  Geo.  v.,  1917,  c.  25,  s.  9. 

69m.  a  duly  certified  copy  of  any  deed,  mortgage,  hypo-  Quebec 
thee  or  other  authentic  instrument  executed  in  the  province  of  notarial 
Quebec  and  preserved  in  the  records  of  a  notary  public  of  the  |i',!J.m'eir  '**^ 
province  of  Quebec,  or  in  the  oflfice  of  a  prothonotary  of  the  originals. 
Superior  Court  in  any  district  of  the  said  province,  shall  be .  ij^,^,.j.„j,„.g , 
deemed  to  be  an  original  deed,  mortgage  or  instrument  for  the  to  include 
purposes  of  this  Act,  and  the  term  'mortgage'  shall  include '''^p*^*^''^^-' 
'hypothec'     1918,  8-9  Geo.  V.,  c.  14,  s.  1;  deemed  to  have 
come  into  force  September  80th,  1917. 

1.  Borrowing-  powers. 

(a)  Implied  and  express. 

(b)  The  powers  conferred  by  the  Act. 

2.  Procedure  for  exercising  borrowing  powers. 

3.  Interference  with  powers  of  directors  to  borrow. 

4.  What  security  may  be  given. 

5.  Necessity  for  by  law — Irregularities. 

6.  Giving  security  for  existing  debts. 

7.  Ultra  vires  borrowing    relief. 

8.  Bonds  and  debentures. 

(a)  Description  of  the  term. 

(b)  Issuance. 

(c)  Bearer  and  registered  bonds. 

(d)  Transfer  of  bonds. 

(e)  Contract  to  purchase  bonds. 


powers 
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Sects.  (f )  Debenture  stock. 

69-69m^  (g)  Mortgage  bonds. 

Specific  charge. 

Floating'  charge. 
9.  Trust  Deeds. 

(1)  Position  of,  powers  and  duties  of  the  trustee. 

(2)  Interest. 

(3)  Redemption. 

(4)  Enforcing-  the  security  on  default. 

(5)  Who  may  exercise  remedies  on  default. 

(6)  Receivers. 

(7)  Modification  of  rig-hts  of  bondholders. 

Borrowing  There  are  various  ways  in  which  a  companv's  power 

to  borrow  may  be  exercised,  e.g.,  by  unsecured  loan,  or 
overdrawing  its  bank  account  which  is  a  form  of  bor- 
rowing: Cunliffe  Brooks  &  Co.  v.  Blackburn  Building 
Society  (1885)  9  App.  Cas.  865,  868;  or  by  means  of 
bills  of  exchange  or  promissory  notes,  the  right  to 
borrow  on  which  is  not  restricted  by  s.  69.  See  as  to 
bills  of  exchange  and  promissory  notes  to  section  32  of 
the  Act.  In  this  connection  it  should  be  observed  that 
the  right  to  issue  bearer  notes  or  promissory  notes  in- 
tended to  be  circulated  as  money  is  expressly  forbidden 
by  section  5  (2).  The  more  important  forms  of  bor- 
rowing, however,  are  by  means  of  mortgage  of  the  real 
or  personal  property  of  the  company,  or  by  the  issue  of 
bonds,  debentures  or  debenture  stock,  all  of  which  are 
considered  in  this  note. 

As  borrowing  involves  the  obligation  to  repay  at 
some  time  a  power  to  borrow  does  not  authorize  the 
issuing  of  perpetual  or  irredeemable  debentures :  In  re 
South-em  Brazilian  Rio  Grande  del  Sid  By.  Co.  (1905) 
2  Ch.  78,  82 ;  but  the  issuing  of  such  debentures  is  now 
expressly  sanctioned  by  sub-soction  3  of  section  69.  The 
giving  of  a  mortgage  to  secure  existing  debts  is  not 
borrowing:  Barthels  v.  Winnipeg  Cigar  Co.  (1909)  2 
Alta.  L.  R.  21.  It  has  been  held  that  the  power  con- 
ferred by  the  section  to  hypothecate,  mortgage  or 
pledge  its  real  and  personal  property,  so  far  as  it  con- 
flicts with  the  law  of  the  Province  of  Quebec  is  ultra 
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vires:  Re  Dominion  Marble  Co.  in  Liquidation  (1917)      Sects. 
35  D.  L.  R.  63.     See  now  Statutes  of  Quebec,  1911,  4_69-69m. 
Geo.  V.  c.  51  and  Lord  v.  Canadian  Last  Block  Co. 
(1917)  51  Que.  S.  C.  499. 

1.  Borrowing'  powers. 

(a)  Implied  and  express. 
Every  trading  company  has  an  implied  power  to 
borrow  money  for  the  purposes  of  its  undertaking: 
General  Auction  Estate  Co.  v.  Smith  (1891)  3  Ch.  432. 
A  trading  company  is  ''one  which  has  been  incorpor- 
ated to  carry  on  any  lawful  trade  or  business  for  the 
purpose  of  gain  or  profit":  Sinclair  v.  Brougham 
(1914)  A.  C.  398;  Bridf/eivater  Cheese  Mfg.  Co.  v. 
Murphy  (1896)  23  A.  R.  66,  at  p.  69,  affirmed  (1896)  26 
S.  C.  R.  443. 

An  implied  power  to  borrow,  where  it  exists,  is 
limited  in  extent  to  wiiat  is  reasonably  necessary  to 
enable  the  company  to  carry  on  its  undertaking.  See 
Hughes  v.  Northern  Electric  (1915)  50  S.  C.  R.  626,  at 
]).  654.  Thus,  a  rent  guarantee  company  was  held  to 
have  no  implied  power  to  borrow  money  for  the  pur- 
|)Ose  of  making  loans :  Walmsley  v.  Rent  Guarantee  Co. 
(1881)  29  Gr.  484.  A  building  society  in  Ontario  if 
authorized  by  its  rules  to  do  so  may  borrow  money  for 
the  purposes  of  the  company  and  may  charge  or  pledge 
its  assets  for  the  payment  of  the  money  borrowed: 
Re  Farmers'  Loan  Co.  (1899)  30  0.  R.  337,  but  a 
building  society  may  not  carry  on  a  banking  business 
;ind  borrow  money  from  its  members  on  deposit:  Sin- 
clair V.  Brougham,  supra. 

In  regard  to  a  non-trading  company,  it  is  settled  Ti-iiding 
law  in  Tjugland  that  there  is  no  power  to  borrow  unless 
it  is  conferred  expressly  or  by  implication.  The  powers 
of  a  corporation  established  for  certain  specific  ]nir- 
poses  must  depend  on  what  those  purposes  are,  and 
except  so  far  as  it  has  express  power  given  to  it,  it 
wnll  have  such  powers  only  as  are  necessary  for  the 
purpose  of  ennbling  it  in  a  rensonable  and  proper  way 
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Sects.  to  (list'linrgc  the  duly  or  I'lillil  tlio  purposes  for  which 
^69-69^r^  it  was  constituted :  The  Queen  v.  Sir  Charles  Reed 
(1880)  5  q.  B.  1).  483.  But  corporations  lacking  ex- 
press power  and  not  engaged  in  a  husiness  wliere  it 
would  be  implied,  can,  in  all  cases  of  need,  if  in  the 
given  course  of  their  business,  borrow  if  not  positively 
forbidden.  Tliis  is  on  the  assumption  that  the  business 
which  requires  aid  is  the  legitimate  business  of  the 
company:  Wahnsley  v.  Rent  Guarantee  Co.  (1881)  29 
Gr.  484.' 
Semi-ituiiiie  With  regard  to  semi-public  corporations  such  as 
corpo:atious.  j.g^ij^yrjy  companies,  and  water  works  companies,  it  has 
been  laid  do^\^l  as  a  general  rule  in  England  that  they 
can  borrow  only  if  they  have  express  authority  in  their 
charter.  Thus  implied  power  to  borrow  has  been  de- 
nied to  a  mining  company:  Loumdes  v.  Garnett  (1864) 
33  L.  J.  Ch.  418;  an  insurance  society:  Re  Nonriclh 
Equitable  Fire  Insurance  Society  (1886)  34  W.  R.  206; 
a  railway  company:  Re  Cork,  etc.,  Railway  Co.  (18()1)) 
L.  R.  4  Ch.  748;  a  navigation  company:  Baroness  ITe;/- 
lock  V.  River  Bee  Co.  (1885)  10  App.  Cas.  354.  But 
see  judgment  of  Strong,  C.J.,  in  Rlcl-ford  v..  Grand 
Junction  R.  Co.  (1877)  1  S.  C.  R.  730,  737. 

The  implied  common  law  power  to  borrow  is  ex- 
cluded by  an  express  power  on  the  principle  expressum 
facit  cessare  taciturn:  Re  General  Provident  Co.  (1869) 
38  L.  J.  Ch.  320. 
Limited  When  a  society  or  company  has  upon  the  face  of  its 

powers.  constitution,  that  is,  either  by  the  statute  or  the  statu- 
tory rules  under  which  it  is  constituted,  only  a  limited 
authority  to  borrow,  the  person  dealing  with  such 
society  or  company  must  inquire  or  run  the  risk: 
Chapleo  v.  Brunswick  Building  Society  (1881)  6  Q.  B. 
D.  715 ;  and  where  a  company  is  incorporated  under  a 
public  Act  the  provisions  of  which  forbid  borrowing  or 
buying  on  credit,  no  implied  authority  can  arise.  And 
where  directors  of  such  a  company  have  purchased 
goods  on  credit,  they  cannot  be  held  liable  Or  made  to 
account  for  them  on  any  principle:  Struthers  v.  Wlac- 
kenzie  (1897)  28  0.  R.  381.  See  also  Richardson  v. 
Williamson  (1871)  L.  R.  6  Q.  B.  276;  and  Cherry  v. 
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Colonial  Bank  of  Australasia  (1869)  L.  R.  3  P.  C.  24,      Sects, 
as  explained  in  Beattie  v.  Lord  Ebury  (1872)  L.  R.  7    69-69m. 
Ch.  777,  at  pp.  795-6;  Weeks  v.  Propert  (1873)  L.  R.  8  " 
C.  P.  427;  West  London  Commercial  Bank  v.  Kitson 
(1883)  12  Q.  B.  D.  157,  13  Q.  B.  D.  360;  Firbanks'  Exe- 
cutors V.  Humphreys  (1886)  18  Q.  B.  D.  54;  Elkington 
&  Co.  V.  Burter  [1892]   2  Ch.  452;  Rashdall  y.  Ford 
(1866)  L.  R.  2  Eq.  750;  Beattie  v.  Lord  Ebury  (1874) 
L.  R.  7H.  L.  102. 

(b)  The  powers  conferred  by  the  Act. 

Section  69  enables  the  directors  if  authorized  by- 
by-law  properly  sanctioned  by  the  shareholders  to  bor- 
row money  on  the  credit  of  the  company.  No  limitation 
as  to  the  amount  or  the  purpose  of  the  borrowing  is  im- 
posed by  the  Act  itself.  A  limitation  might  be  imposed 
by  the  letters  patent,  in  which  case  if  the  limit  is  ex- 
ceeded qucere  whether  such  borro^\4ng  would  be  idtra 
vires:  Bonanza  Creek  Gold  Mining  Co.  v.  The  King 
(1916)  1  A.  C.  566. 

A  lender  is  not  bound  to  enquire  into  the  purposes 
for  which  the  monev  borrowed  is  intended  to  be  ap- 
plied: Young  v.  David  Payne  (1904)  2  Ch.  608.  He 
should,  therefore,  refrain  from  making  such  enquiry, 
for  if  he  learns  tiiat  the  ol),ject  of  the  loan  is  unautho- 
I'ized  and  then  advances  his  money  he  can  not  recover 
it:  Davis's  Case  (1871)  12  Eq.  561.  The  reciting  in  a 
mortgage  of  a  consideration  wliieli  is  illegal,  but  which 
is  not  the  real  consideration,  the  latter  being  the  dis- 
charge of  the  company's  existing  indebtedness  and 
securing  financial  aid  for  the  future,  will  not  make  the 
mortgage  invalid:  Hughes  v.  Northern  Electric  (1915) 
50  S.  C.  R.  626.  If  a  director  of  a  company  making  the 
loan  is  also  a  director  of  the  company  which  borrows 
the  money  liis  knowledge  obtained  in  the  one  capacity 
will  not  be  im})nt('d  to  the  lending  company  for  he  owes 
if  no  duty  to  disclose  tlu'  infoi-inalion  :  Youvfi  v.  Darid 
I'nyuc  (d  Co.,  supra. 

A  person  proposing  to  lend  money  to  a  company 
incorporated  njidcr  the  Act  should  satisfy  himself  on 
tlio  followini;-  points: — 
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Sects.  (1)   AVhetlier  there  is  any  limit  to  tlie  company's 

69-69M.     borrowing  powers  imposed  by  the  letters  patent  or 
rnvautions.  sn])plementary  letters  patent.     If  the  original  docn- 
Hiontis  are  not  available  for  inspection,  certified  copies 
slionld  be  obtained  from  the  department  of  the  Secre- 
tary of  State. 

(2)  Whether  a  by-law  authorizing  the  directors  to 
borrow  has  been  passed  and  confirmed  by  the  share- 
liolders.  A  copy  of  the  by-law  certified  by  the  president 
and  secretary  under  the  seal  of  the  company  as  being 
correct  and  as  having  been  duly  passed  by  the  direc- 
tors and  ratified  by  the  shareholders  should  be  ob- 
tained. The  question  of  the  necessity  for  the  existence 
of  such  a  by-law  for  the  validity  of  securities  taken  by 
the  lender  is  considered  below,  but  as  a  matter  of  sound 
practice  the  lender  should  satisfy  himself  as  above. 

(3)  Wliether  the  officers  who  negotiate  the  loan 
and  who  sign  the  notes,  bills,  mortgage  or  whatever 
security  is  taken  have  been  duly  empowered  by  resolu- 
tion of  the  directors  to  sign  the  company's  name.  It  is 
desirable  that  the  borrowing  by-law  should  authorize 
the  gi\ang  of  this  authority  to  the  officers  by  resolution 
of  the  directors,  and  a  copy  of  the  resolution  should  be 
obtained  certified  under  the  hands  of  the  president  and 
secretary  with  the  company's  seal  affixed  as  having 
been  duly  passed  at  a  meeting  of  the  directors  regular- 
ly convened  at  which  a  quorum  of  the  directors  was 
present. 

2.  Procedure  for  exercising  borrowing  powers. 

The  common  practice  is  for  the  directors  in  the 
organization  stage  of  the  company  to  pass  a  by-law 
authorizing  generally  the  borrowing  of  money  by  the 
directors  from  time  to  time  in  such  amounts  and  in 
such  manner  as  thoy  shall  in  their  discretion  think  fit. 
Owing  to  the  doubt  raised  by  Johnston  v.  Wade  (1908) 
17  0.  L.  R.  372,  it  is  inadvisable  that  the  by-law^  be 
passed  by  the  provisional  directors. 

The  by-law  should  bo  ratified  by  the  vote  of  not  less 
than  two-thirds  in  value  of  the  shareholders  repre- 
sented at  a  general  meeting  called  for  considering  the 
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by-law.     A  majority  of  two-thirds  of  the  whole  body      Sects, 
of  shareholders  is  not  required;  see  Pacific  Coast  Goal    69-69ii. 


Mines  v.  Arhutlinot  (1916)  31  D.  L.  R.  378,  at  p.  379.  procedure. 
The  notice  of  meeting  should  specify  the  nature  of  the 
by-law  to  be  considered  thereat.  ' '  Two-thirds  in  value 
of  the  shareholders"  means  that  the  votes  are  to  be 
computed  according  to  the  face  value  of  the  shares  and 
not  according  to  the  amount  paid:  Purclom  v.  Ontario 
Loan  (1892)  22  0.  R.  597.  The  authorization  to  bor- 
row should  be  general  as  it  is  obviously  impracticable 
for  each  specific  borrowing  to  be  separately  authorized 
by  the  shareholders ;  such  a  by-law  is  sufficient  autho- 
rization for  the  hypothecation  of  the  company's  securi- 
ties to  secure  the  present  and  future  indebtedness  of 
the  company:  Standard  Bank  v.  Stephens  (1908)  16 
0.  L.  R.  115. 

It  is  desirable  that  the  signing  authority  of  the 
officers  pursuant  to  tlie  borrowing  by-law  should  be 
conferred  by  resolution  of  the  directors.  The  reason 
is  that  the  officers  who  sign  on  behalf  of  the  company 
may  be  changed  or  be  absent  when  signatures  are 
required,  and  in  such  event  a  new  resolution  can  l)e 
readily  passed  by  the  directors. 

3.  Interference  with  powers  of  directors  to  borrow." 

When  boiTowing  powers  have  been  vested  in  the 
directors  by  a  by-law  regularly  passed,  the  exercise  of 
those  powers  can  not  subsequently  be  controlled  by  a 
mere  resolution  of  the  shareholders :  Cann  v.  Eahins 
(1890-1)  23  N.  S.  R.  475 ;  Colonist  Printing  and  Publish- 
in  n  Co.  v.  Dunsmuir  (1902)  32  S.  C.  R.  679,  9  B.  C.  R. 
290.  Nor  will  the  Court  control  tlie  terms  and  condi- 
tions of  a  loan  on  the  application  of  a  shareholder 
where  tliey  are  not  clearlv  illegal:  Farrrll  v.  Caribou 
Gold  Mininfj  Co.  (1897)  30  N.  S.  R.  199. 

4.  What  security  may  be  given. 

'JMic  directors  are  anllioriziMl  by  subsection  (d)  of 
section  69  to  ** hypothecate,  mortgage  oi-  ])l('dge  the  real 
or  personal  property  of  the  company,  or  l)otir'  to 
secure  Ihe  bonds,  debentures  oi-  otlier  secnrities  men- 
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Sects.       lioiu'd  in  subsection  (c)  aiicl  niiy  luoiioy  borrowed  I'or 

69-69m^    the  purposes  of  the  compauy.       The  words  "i'or  the 

What  purposes  of  the  company"  are,  doubtless,  mere  sur- 

bo ''iven"'''''^'^^''''^^'^''  ^^'•'  ^^^^  remarks  of  Buckley,  J.,  in  Young  v. 

Darid  Payne  do  Co.  (1904)  2  Ch.  608,  at  p.  612. 

A  mortgage  of  "all  property,  real  and  personal 
that  shall  hereafter  be  acquired  by  the  company"  in- 
cludes book  debts:  Re  Perth  Flax  and  Coyda()e  Co. 
(1909)  13  0.  W.  R.  1140.  Where  J'uture  choses  in  action 
are  mortgaft-ed  and  tlio  description  is  sufficient  to  per- 
mit their  identification,  then  the  benelicial  interest 
therein  vests  immediately  on 'their  coming  into  exist- 
ence. And  it  was  held  in  the  foregoing  case  that  the 
omission  of  the  mortgagee  to  give  the  debtors  notice 
of  the  assignment  would  not,  as  against  the  liquidator 
of  the  company,  defeat  the  rights  of  the  mortgagee. 

Uncalled  capital  can  not  be  mortgaged  under  the 
section,  for  it  is  more  in  the  nature  of  a  power  than  a 
right;  see  Bank  of  South  Australia  v.  Abrahams 
(1875)  L.  R.  6  P.  C.'265;  Colonial  Trusts  Corporation 
(1880)  15  Ch.  D.  465;  Sankey  Brook  Coal  Co.,  No.  2 
(1871)  10  Eq.  381 ;  Re  Stredtham  Estates  Co.  (1897)  1 
Ch.  15;  Johnson  v.  Russian  Spratt's  Patent  (1898)  2 
Ch.  149. 

But  a  mortgage  of  arrears  of  a  call  already  made 
is  valid  under  a  general  power  to  mortgage,  and  so 
also  a  mortgage  of  the  proceeds  of  a  call  not  yet  made 
but  already  determined  on:  Hmnber  Iron  Works  Co. 
(1868)  16 ^V.  R.  474,  667;  Sankey  Brook  Coal  Co. 
(1870)  L.  R.  9  Eq.  721. 

A  debenture  which  changes  the  undertaking  of  the 
company,  and  "all  the  property  to  which  it  now  is,  or 
shall  at  any  time  hereafter  become  entitled,  and  all 
estate,  right,  title  and  interest  of  the  company  in,  to 
and  upon  the  said  premises"  does  not  constitute  a 
charge  upon  the  uncalled  capital  of  the  company: 
Johnson  v.  Russian  Spratts  Patent  [1898]  2  Ch.  149. 

The  right  to  be  a  corporation  is  not,  of  course,  sus- 
ceptible of  alienation  by  mortgage  or  otherwise,  but  it 
is  not  easy  to  find  any  conclusive  reasons  why  other 
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powers,  such  as  taking  lands,  operating  the  railway.      Sects, 
taking  tolls  and  exercising  the  other  rights  and  powers    69-69m. 
usuall}'  conferred  upon  railway  companies,  should  not  -^yi^.^j 
be  susceptible  of  transfer,  the  transferee,  of  course,  fpt-mit.v  may 

.  .  be  given. 

being  subject  to  all  trusts  and  burdens  in  favour  of  the 
public  which  the  original  corupanj^  was  liable  to :  Bick- 
ford  V.  Grand  Junction  R.  Co.  (1877)  1  S.  C.  E.  p.  738.- 

When  a  harbour  company  had  power  to  mortgage 
its  harbour  and  tolls  to  a  limited  amount,  and  a  mort- 
gage made  by  it  was  foreclosed  and  the  mortgagee 
entered  into  possession,  and  his  lessee  brought  an 
action  for  tolls,  it  was  held  that  he  had  no  right  to  act 
as  the  corporation  and  sue  in  his  own  name  for  the  cor- 
porate tolls:  Whiteside  v.  Bellchamber  (1872)  22  C.  P. 
241.  Tlie  general  rule  is  that  a  franchise  is  personal 
to  the  grantee. 

And  an  execution  creditor  of  a  railway  company 
cannot  exercise  the  powers  conferred  by  the  Act  of  in- 
corporation: Peloe  v.  Wetland  By.  Co.  (1862)  9  Gr. 
455. 

In  regard  to  property  situate  in  a  foreign  country  Foreign 
or  out  of  the  jurisdiction  of  the  Courts,  it  is  well  settled  assets. 
law  that  the  company  can  make  a  valid  charge  of  such 
projjerty  without  regard  to  the  formalities  imposed  by 
the  lex  loci.    This  is  on  the  principle  of  Penn  v.  Lord 
Baltimore  (1850)  1  Ves.  Sr.  444. 

Equity  Acts  in  personam  and  where  the  company 
giving  the  charge  is  within  the  jurisdiction,  it  will  be  ~ 
enforced :  Mercantile,  etc.,  Co.  v.  River  Plate  Co.  [1892  J 
2  Ch,  303 ;  Hicks  v.  Powell  (1874)  L.  R.  4  Ch.  741 ;  Ex  p. 
HoUhausen,  L.  R.  9  Ch.  722;  Coote  v.  Jecks  (1872)  L. 
R.  13  Eq.  597.  But  where  the  foreign  law  does  not 
recognize  tlie  charge  as  a  valid  one  the  debenture  liold- 
ers  will  not  b(!  entitled  to  prevent  an  uiisccui-edcrcditoi- 
fi-()iii  realizing  against  a  foreign  asset:  lu  Mdiidsldii, 
Sovs  S  Field  [1900 1  1  CA\.  \\^Y1;  TAverpool  Marine 
Credit  Co.  v.  Ihitiirr  (^H{u)  L.  R.  4  Eq.  62,  3  Cli.  479; 
Norton  v.  Florentr  Land  and  Pnltlic  Works  Co.  (1877) 
7  Ch.  1).  332;  and  tliis  doclriiic  applies  not  only  to  im- 
movable pi-()|)erty  or  to  movable  |)ro])erty  liaving  actual 
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Sects.  locality,  but  to  a  foreign  debt  which  has  a  quasi  locality 
69-69M.  and  must  be  treated  as  being  situate  in  the  foreign 
country:  Be  Maudslaij,  Sons  S  Field  [1900]  1  Ch.  602. 
As  to  whether  a  general  charge  of  all  the  property 
of  the  company  includes  the  company's  books,  see 
Engel  v.  South  Metropolitan  Co.  [1892]  1  Ch.  442; 
Cli/ne  Tin  Plate  Co.  (1882)  47  L.  T.  439. 

5.  Necessity  for  by-law — irregularities. 

How  far  is  it  a  condition  precedent  to  the  right  of 
the  directors  to  borrow  that  the  by-law  mentioned  in 
the  section  be  passed!  The  question  involves  difficul- 
ties but  some  points  appear  to  be  fairly  clear. 

(1)  The  directors  are  agents  of  the  company. 
The  general  powers  conferred  on  them  by  ss.  80 

and  69  are  for  the  purposes  of  harrowing  limited  by 
the  provisions  of  this  section,  and  it  is  a  condition 
precedent  to  the  exercise  by  them  as  agents  .of  the  com- 
pany of  the  power  to  borrow  that  the  prescribed 
by-law  be  passed.  Until  the  by-law  has  been  passed 
they  are  not  vested  with  the  power  to  borrow. 

(2)  From  this  it  follows  that  a  shareholder  could, 
until  the  by-law  had  been  passed  and  sanctioned,  enjoin 
them  from  borrowing  because  the  proposed  act  is 
under  these  circumstances  ultra  vires  in  the  secondary 
sense. 

Supposing  the  lender  has  loaned  and  as  part  of 
the  transaction  has  taken  securities  of  the  company 
for  repayment,  but  the  prescribed  by-law  has  not  been 
passed,  and  the  lender  made  no  inquiries  and  had  no 
notice  of  the  omission,  w^hat  are  his  remedies? 

While  section  69  provides  that  if  the  direc- 
tors have  been  authorized  by  by-law  duly  ratified  by 
the  shareholders  they  shall  have  power  to  borrow,  the 
acts  of  the  directors  in  case  they  purport  to  borrow 
v/ithout  such  authorization  are  irregular  only  and  may 
be  ratified  subsequently  by  the  requisite  majority  of 
the  shareholders:  Adams  v.  Bank  of  Montreal  (1899) 
8  B.  C.  R.  314;  affirmed  (1901)  32  S:  C.  R.  719.  The 
section  is  directory  and  not  imperative.  Where  an  act 
is  capable  of  being  validly  done  with  the  approval  of  a 


BORROWING.  367 

majorit}^  then  the  majority  alone  can  complain  if  sucli      Sects, 
approval  has  not  been  obtained,  and  the  action  must  be    69-69m. 
brought  in  the  name  of  the  company:  Macdougall  v.  Necessity 
Gardiner  (1876)  1  Ch.  D.  13;  Burland  v.  Ernie  (1902)  ?or  by-iaw- 
A.  C.  83;  Dominion  Cotton  Mills  v.  Amyot  (1912)  A.  C.  ties. 
546.     A  minority  of  the   shareholders  has  no  locus 
standi. 

Where  a  by-law  has  been  passed  and  approved  at  a 
meeting  of  shareholders  which  is  not  a  special  meeting, 
and  a  large  majority  of  the  shareholders  have  voted  in 
favor  of  the  security  given,  semhle,  per  Street,  J.,  in 
Trusts  and  Guarantee  v.  Abbott  Mitchell  (1906)  11  0. 
L.  E.  403,  that  is  a  sufficient  compliance  with  the  Act. 

■  What  is  the  position  of  the  lender  who  has  made  an 
advance  without  informing  himself  as  to  the  existence 
of  a  by-law  authorizing  the  borrowing,  wliere  no  by- 
law in  fact  exists  or  where  it  has  not  been  authorized 
by  the  requisite  majority  of  shareholders  at  a  meeting 
properly  convened  and  where  the  security  taken  is  at- 
tacked by  the  company  itself  or  by  a  liquidator? 

Persons  dealing  with  a  company  will  be  fixed  with  Application 
notice  of  everything  contained  in  the  Act  under  which  Rolai^BHt- 
the  company  is  incorporated  and  they  may  be  furtlier  T'Jr^w.''- 
taken  to  liave  knowledge  of  the  contents  of  the  letters 
patent  which  are  accessible  by  search  in  the  proper 
ofTi(;(',  ])ut  furthei-  tlian  that  they  need  not  go,  per 
Killani,  ,].,  in  McEdwards  v.  bgilvie  Milling  Co. 
(1887)  4  Man.  R.  1,  at  p.  6;  Montgomery  v.  Mitchell 
(1908)  7  W.  L.  R.  518,  at  p.  524;  Sheppard  v.  Bonanza 
( 1894)  25  0.  R.  305.  See  also  Thompson  v.  Brantford 
Electric  (1895)  25  A.  R.  340;  Merchants  Bank  v.  Han- 
cock (1884)  6  O.  R.  285;  McDouqall  v.  Lindsay  Paper 
Mill  Co.  (1883)  10  P.  R.  247,  at  p.  252;  Cann  v.  Interna- 
Innntl  Trust  (1894)  40  N.  S.  R.  65;  McKain  v.  Cana- 
dian Birkbrrk  (1904)  7  0.  L.  R.  241,  247.  See  also 
Jefferson  v.  Pacific  Coast  Conipani/  Mines,  Lid.  (191G) 
3]  T).  L.  R.  557. 

A  person  wlio  bona  fide  takes  a  security  is  not  boniid 
to  (MK|iiif('  into  tlic  regularity  of  tlic  directors'  i)r()(',e(M]- 
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Sects.       iiig's  leading-  up  to  (lie  giving  of  the  security  and  in  this 
69-69M.     regard  a  sliareliokler  is  in  no  worse  position  than  a 
Niiossity      stranger:  Jackson  v.  Cannon   (1903)   10  B.  C.  E.  73. 
I"^*' j^Y^'^.Y""  This  is  only  another  application  of  the  rule  in  Royal 
ties."  Britis]i  Bank  v.  Tiirquand,  and  the  reason  for  it  is  thus 

stated  by  Lord  Macnaghten  in  Montreal  and  St.  Law- 
rence, ic,  Co.  V.  Eobert  (1906)  A.  C.  196,  at  p.  202, 
"But  the  by-laws  .  .  .  are  not  public  property. 
Those  who  deal  with  the  company  have  no  means  of 
access  to  them,  no  right  to  pry  into  the  company's 
archives  or  interrogate  its  officials."  In  the  last  men- 
tioned case  the  officials  of  the  company  had  put  forward 
a  copy  of  a  resolution  which  purported  to  have  been 
regularly  passed  and  the  company  was  held  not  en- 
titled subsequently  to  avoid  it  by  showing  that  it  had 
been  passed  by  an  insufficient  quorum. 

While  knowledge  of  an  irregularity  in  the  passing 
of  the  by-law  would  disentitle  a  lender  to  the  protection 
of  the  rule  in  Royal  British  Bank  v.  Turquand,  where 
the  lender  and  the  borrower  are  companies  and  one 
person  is  an  officer  of  both,  his  personal  knowledge  is 
not  necessarily  the  knowledge  of  both  companies : 
Young  v.  David  Payne  (1904)^^2  Ch.  608. 

A  lender,  then,  having  taken  a  security  apparently 
duly  executed  by  the  company  is  entitled  to  assume  that 
everj'thing  necessary  to  its  valid  execution  has  been 
regularly  and  properly  done  and  neither  the  company 
nor  its  liquidator,  who  stands  in  no  better  position,  can 
attack  the  security  for  irregularity,  per  Moss,  C.J.O., 
in  Hammond  v.  Bank  of  Ottawa  (1910)  22  0.  L.  E.  73, 
at  p.  80.  See  also  In  re  Summer  side  Electric  (1908)  5 
E.  L.  E.  129,  where  it  was  sought  to  invalidate  bonds 
because  the  by-law  authorizing  them  had  not  been 
pro])erly  ratified.  In  Duck  v.  Torver  Galvanizing  Co. 
(1901 )  2  K.  B.  314,  where  no  directors  of  the  company 
had  been  appointed  and  no  resolution  passed  a  bona 
fide  holder  for  value  of  debentures  obtained  priority 
over  an  execution  creditor.  See  also  County  of  Glou- 
cester Bank  v.  Rudry  (1895)  1  Ch.  629;  In  re  Bank  of 
Syria,  Oiven  &  AshfortWs  Claim  (1901)  1  Ch.  115. 
See  also  Commercial  Rubber  Co.,  Ltd.  v.  ^S*^.  Jerome 
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(1908)  Q.  R.  17  K.  B.  275,  as  to  the  duty  of  the  company      Sects, 
to  cure  an  irregularity  of  this  character.  69-69m. 


An  execution  creditor  can  not  interfere  even  where  Necessity 
no  by-law  has  been  passed  and  neither  the  company  ^jj.5|;y^j^j.-. 
nor  the  shareholders  have  complained  of  the  irregu- ties, 
larity :  Merchants'  Bank  v.  Hancock  (1884)  6  0.  R.  285. 

Even  w^liere  minority  shareholders  would  be  en- 
titled to  have  a  mortgage  set  aside  on  the  ground  that 
it  constituted  a  fraud  upon  the  minority,  if  bonds 
issued  under  the  mortgage  have  got  into  the  hands  of 
third  parties  neither  the  bonds  nor  the  mortgage  can 
be  set  aside:  Cann  v.  International  Trust  (1891)  40  N. 
8.  R.  65.  In  the  last  mentioned  case  the  objecting 
shareholders  were,  however,  held  entitled  to  some  re- 
lief and  a  reference  w^as  ordered  to  ascertain  the  value 
of  the  property  misapplied,  and  it  was  further  held 
that  a  receiver  might  be  appointed  and  the  company 
wound  up. 

The  Court  of  Appeal  of  Ontario  differed  in  the  case 
of  Johnston  v.  Wade  (1908)  17  0.  L.  R.  372  as  to 
whether  the  provisional  directors  of  a  company  had 
the  power  to  pass  a  borrowing  by-law,  ])ut  the  by-law 
there  in  question  had  been  confirmed  at  the  meeting  of 
shareholders  at  which  the  provisional  directors  had 
l)een  elected  permanent  directors  and  it  was  held  to  be 
valid. 

Question  may  also  arise  whether  a  company  has  C(<mpiiance 
become  entitled  to  exercise  any  borrowing  powers  be-  "^'^^^  ^-  -^• 
fore  ten  per  cent,  of  its  authorized  capital  had  been 
sul)scril)ed  and  ])aid  for;  see  tlie  note  to  s.  26.  It  is 
advisable  in  the  case  of  newly  ijicorporated  companies 
to  take  a  statutory  declaration  from  some  responsible 
officer  of  the  company  covering  this  point. 

6.  Giving  security  for  existing  debts. 

Tlicrc  is  a  distinction  bcstwecn  boiTowing  and  giving 
security  for  an  existing  debt.  Every  trading  company 
lias  an  implied  power  to  do  the  latter:  BartJiels,  She- 
wan  S  Co.  V.  Winnippri  Cir/ar  Co.  (1909)  2  Alta.  L.  R. 


debts. 
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Sects.       21,  uiileyy  the  power  be  expresisly  restrained  or  prolii- 
69-69M.     blted  by  tlie  govorning  Act:  Lo)t(/  v.  Hancock  (KSS5) 
'  12  S.  C.  R.  532. 

When  a  mortgage  was  given  by  a  railway  company 

to  secure  advances  by  a  bank  to  the  contractor,  who 

was  buikling  the  railway,  it  was  held  by  the  Supreme 

Court  of  Canada : 

living  First.     Prima  facie,  any  corporation    has    i)()v,('r 

socunty    for  ,  ,  .,  ,111.  . 

oxistius  to  mortgage  its  property,  and  no  enabling  power  is  re- 
quisite to  confer  it.  But  if  a  company's  rights  in  this 
respect  are  limited,  it  must  be  by  force  of  some  disa- 
bility in  the  instrument  creating  it,  whether  that  instru- 
ment be  a  statute  or  a  royal  charter.  Further,  that 
such  a  disability  may  be  deduced,  either  by  the  corpora- 
tion being  limited  to  certain  specific  objects,  or  from 
its  property  being  subject  to  charges  or  trusts  in 
favor  of  the  public  with  w^liich  a  mortgage  would  be 
inconsistent. 

Secondly.  That  the  company  having  the  power  of 
doing  the  actual  construction  work  itself,  and  of  secur- 
ing the  cost  by  giving  a  mortgage  upon  any  property 
which,  in  other  respects,  they  w^ere  free  to  give  as 
security,  were  not  disabled  from  mortgaging  their  pro- 
perty as  collateral  security  in  aid  of  the  contractor: 
Bickford  v.  Grand  Junction  R.  Co.  (1877)  1  S.  C.  R. 
730. 

See  also  s.  32  of  the  Dominion  Companies  Act, 
w^hich  has  the  effect  of  rendering  the  company  liable 
for  loans  made  through  its  officer,  its  agent,  or  servant, 
acting  in  general  accordance  with  his  powers  under  the 
by-laws  of  the  company. 

And  see  generally.  Commercial  Bank  of  Canada  v. 
Great  Western  Raihvay  Co.  (1865)  3  Moore  P.  C.  (N. 
S.)  p.  313;  Waterous  Engine  Co.  v.  Town  of  Palmer- 
ston  (1892)  21  S.  C.  R.  556;  Neelon  v.  Thar  old  (1893) 
22  S.  C.  R.  390;  MacArthur  v.  Town  of  Portafje  la 
Prairie  (1893)  9  M.  R.  588;  Bernardin  v.  North  Duf- 
ferin  (1891)  19  S.  C.  R.  581 ;  Re  Rochwood  Af/ricidtural 
Society  (1899)  12  Man.  R.  655;  Gait  v.  Erie  R.  Co. 
(1868)  14  Gr.  499;  Lincoln  Paper  Mills  Co.  v.  St. 
Catharines  R.  Co.  (1890)  19  0.  R.  106. 
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The  principle  on  which  such  transactions  will  be      Sects, 
held  valid  is  well  put  in  Stagg  v.  Medivay  (1901-2)  50    69-69m. 


W.  R.  -446,  where  a  company  having  borrowing  powers  Qivin„ 
limited  to  mort^'ages  on  its  undertaking  gave  a  mort-  sp*:"''.**?  for 

^    ^  (,  p         existing 

gage  of  its  surplus  land  m  arranging  for  the  transfer-  debts. 
ence  of  an  existing  debt.  Swinfen  Eady,  J.,  at  p.  447 
said,  "If  the  surplus  lands  of  a  company  are  liable  to 
be  taken  by  a  creditor  obtaining  judgment  against  the 
company,  the  company  can  anticipate  that  event  by 
making  them  a  security  for  the  debt.  On  that  ground 
I  hold  that  the  transaction  proposed  is  valid.  The  com- 
pany are  making  no  fresh  loan,  but  are  arranging  terms 
with  regard  -to  an  antecedent  debt. ' ' 

The  distinction  between  borrowing  and  giving 
security  for  existing  debts  may  be  of  importance. 
Thus,  for  example,  in  Trusts  and  Guarantee  Co.  v. 
AbbotJ  Mitchell  Iron  and  Steel  Co.  (1906)  11  0.  L.  R. 
403,  where  the  directors  of  a  company  pledged  certain 
material  and  assigned  book  debts  to  the  company's 
bankers  to  secure  an  overdraft  without  a  two-thirds 
vote  of  the  shareholders  as  required  by  s.  49  of  the  On- 
tario Companies  Act  (corresponding  to  s.  69  of  the  Do- 
minion Act)  the  transaction  was  sustained  as  being 
within  the  general  powers  of  the  directors  under  s.  46 
of  tlie  Ontario  Act  (corresponding  to  the  preliminary 
clause  of  s.  80  of  the  Dominion  Act).  See  also  Scott  v. 
Colburn  (1858)  26  Beav.  276;  hi  re  Paleut  File  Co. 
(1871)  L.  R.  6  Ch.  83,  where  a  company  secured  ;i  past 
debt  ))y  tlie  deposit  of  title  deeds. 

The  fact  tliat  subsection  (d)  of  s.  69  confers  an  .s.  Gi)  (d). 
express  authorization,  subject  to  the  restrictions  im- 
posed })y  the  section,  to  give  security  for  any  money 
borrowed  for  tlie  purposes  of  tlie  company,  raises  the 
question  liow  any  implied  jjower  to  give  security  for 
debts  iiieuiTcd  can  cxisl  alongside  of  llic  express 
powci". 

Tlic  disrniction  a])iH'ars  lo  be  lliat  if  llic  money  is 
borrowed  on  the  strength  of  Die  sceniily  the  seclion 
applies,  but  not  if  the  debt  lias  bona  fide  arisen  with- 
out any  reluctance  in  giving  or  of  taking  secui-ily. 
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Sects. 
69-69m:. 

riodge  of 
bonds. 


The  directors  are  given  power  under  sub-section 
(c)  of  section  69  to  pledge  or  sell  the  bonds  of  the  com- 
pany "for  such  sums  and  at  such  prices  as  may  be 
tleenied  expedient."  It  is  not  necessar}^  that  the  direc- 
tors should  negotiate  the  bonds  for  cash.  The  issue  or 
pledge  of  bonds  to  a  creditor  may  be  treated  as  a  bor- 
rowing under  a  general  borrowing  power,  and  the 
reason  for  this  is  thus  stated  by  Kay,  J,,  in  Ifonun-d  v. 
Patent  Ivory  Co.  (1888)  :^8  Ch.  D.  156,  at  p.  170,  '^f 
you  might  not  issue  debentures  to  a  creditor  under  a 
borrowing  power,  it  would  come  to  this  that  you  would 
have  to  issue  debentures  to  the  bankers  or  somebody 
else,  who  would  advance  the  money  and  then  pay  that 
over  to  tlie  creditor,  or  issue  debentures  to  the  creditor 
himself,  he  lending  you  the  money  first  and  then  you 
paying  it  back  to  him.  Of  course  it  is  obvious  that  such 
a  roundabout  proceeding  as  that  need  not  bo  resorted 
to  and  the  court  looks  to  the  substance  of  the  matter." 

Where  the  Act  of  incorporation  gave  the  directors 
power  to  "issue  and  sell  or  pledge  all  or  any  of  the 
.  .  .  bonds  for  the  purjjose  of  raising  money  for  the 
prosecution  of  the  .  .  .  undertaking, ' '  it  was  held  that 
using  bonds  in  the  following  manner  was  within  the 
power.  The  company,  a  railway,  made  an  agreement 
with  contractors  fox  the  construction  of  part  of  its 
road,  and  deposited  bonds  to  secure  payment,  and  on 
the  railway's  default  the  bonds  were  delivered  to  the 
contractors  at  the  rate  of  fifty  cents  on  the  dollar: 
Winnipeg  and  Hudson's  Bay  Ry.  Co.  v.  Mann  (1890) 
7  Man.  L.  R.  81.  See  also  Re  Inns  of  Court  Hotel  Co. 
(1868)  L.  R.  6  Eq.  82,  at  p.  89;  Landowners  West  of 
England,  &g.,  Ry.  Co.  v.  Ashford  (1880)  16  Ch.  D.  411. 

As  to  the  rights  of  holders  of  bonds  as  collateral 
security  where  the  terms  of  the  issue  itself  do  not 
authorize  the  use  of  the  bonds  by  the  company  as  col- 
lateral securitv  for  existing  indebtedness,  see  Re  B.  C. 
Portland  Cement  Co.,  Ltd.  (1915)  22  D.  L.  R.  609; 
(1916)  27D.  L.  R.  726. 

Where  the  only  real  shareholders  of  a  company  had 
paid  a  part  of  their  own  debt  to  the  plaintiff  with  the 
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company's  money  and  liad  obtained  the  issue  to  Mm      Seats, 
of  shares  of  the  company  by  way  of  security,  it  was    69-69:^r. 
hekl  that  this  was  not  an  assumption  of  the  debt  by  the 
comjDany  and  that  the  plaintiff  did  not  become  a  credi- 
tor of  the  company  for  the  balance  :  Re  Pengelly-Akitt, 
Ltd.  (1914)  16  D.  L  E.  79. 

7.  Ultra  vires  borrowing — relief. 

The  Act  contains  no  limitation  as  to  the  amount 
which  a  comfjany  may  borrow.  A  limitation  might  be 
imposed  by  the  letters  patent.  A  violation  of  such 
restriction  apparently  would  not  be  ultra  vires,  the 
com])any  being  a  common  law  corporation,  but  would 
give  ground  for  proceedings  by  way  of  scire  facias  for 
the  forfeiture  of  the  charter:  Bonanza  Creek,  Sc.  Co. 
V.  The  King  (1916)  1  A.  C.  566.  The  Courts  of  Canada 
have  for  many  years  proceeded  on  the  assumption  that 
companies  incorporated  by  letters  patent  under 
this  and  similar  provincial  acts  possess  only  such 
powers  as  are  in  express  terms  or  by  necessary  impli- 
cation conferred  on  them  by  their  constating  instru- 
ments (statute  and  charter),  but  this  doctrine  was  to 
a  great  extent  wiped  out  by  the  judgment  in  the  case 
last  cited.  It  must,  however,  be  remembered  that  the 
doctrine  applies  to  companies  incorporated  by  special 
Act  under  Part  II.  Part.  II.  contains  no  special  pro- 
visions with  regard  to  borrowing,  so  that  this  is  a  con- 
venient point  foi-  the  discussion  of  the  doctrine  of  ultra, 
vires  as  applied  to  l)orrowing,  considered  apart  from 
the  Bonanza  Case. 

AVhere  a  company  borrows  in  excess  of  its  powers 
sucli  ])orrowing  will  be  ultra  vires  and  not  binding  on 
the  companv,  notwithstanding  the  assent  of  the  share- 
holders: Ashhury  By.  v.  Riche  (1875)  L.  E.  7  H.  L. 
653.  A  company  can  not  be  estopped  by  deed  or  oilier- 
wise  from  showing  that  it  liad  no  power  to  do  lliat 
which  it  purports  to  do:  Ex  parte  Watson  (1888)  21 
Q.  B.  D.  301,  but  see  Clarl-e  v.  Sarnia  (1877)  47  U.  C. 
B.  39.  "VVlicre  a  company  has  borrowed  without  autho- 
rity no  debt,  legal  or  equitable,  is  created  which  the 
lender  can  assert  against  the  company  unloss  he  can 
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Sects. 
69-69M. 

/  ///•(/   rircs 
borrowing 
— relief. 


Remedy 
against 
directors. 


t'laiui    the    hciu'lit    of   one   or   oilier   of    the    following 
principles : — 

(1)  Where  money  borrowed  has  been  nseil  in  pay- 
ing- olf  an  existing  or  future  enforceable  debt  the  bor- 
rowing is  not  ultra  vires  for  the  transaction  has  not 
added  to  the  liabilities  of  the  company:  Wrexham  Mold 
and  CoHHa/rs  Uy.  (1899)  1  Ch.  U{)-^Wenlock  v.  River 
Dee  (1887)  19  Q.  B.  D.  155;  Bridqewater  Cheese  Mfg. 
Co.  V.  Murphy  (1896)  23  A.  R.  66,  affirmed  26  S.  C.  R. 
443;  In  -re  Harris  Calcidatinfj  ISlach.ine  Co.  (1914)  1 
Ch.  920;  Boyal  Bank  v.  B.  c'.  Accident  Co.  (1917)  35 
D.  L.  R.  650.  In  such  a  case  the  lender  can  recover  the 
amount  of  the  loan  from  the  company,  but  he  is  not 
entitled  to  be  subrogated  to  any  securities  or  priorities 
of  the  creditors  who  are  paid  off  by  the  moneys  ad- 
vanced: In  re  Wrexham,  supra. 

(2)  If  the  money  borrowed  has  not  been  disposed 
of,  or  has  been  used  in  the  acquisition  of  an  asset  that 
can  be  identified,  the  lender  is  entitled  to  claim  the 
]iarticular  nionev  or  asset:  Sinclair  v.  Brougham 
(1914)  A.  C.  398.' 

Where  a  lender  is  not  able  to  invoke  either  of  the 
above  princi]jles  and  is  precluded  from  claiming 
against  the  comi)any  in  respect  of  an  ultra  vires  loan, 
he  may  still  have  a  personal  remedy  against  the 
directors  of  the  company,  for  the  directors  may  be 
held  liable  for  money  borrowed  in  excess  of  the  powers 
of  the  company  if  they  can  be  considered  as  having 
impliedly  warranted  their  authority  to  bind  the  com- 
Ijany. 

So  where  advertisements  were  issued  stating  that 
loans  might  be  made  to  the  company  by  bringing  the 
money  to  the  office  of  the  secretary  and  these  adver- 
tisements were  issued  with  the  authority  of  the 
directors,  and  moneys  were  received  after  the  bor- 
rowing ])owers  of  the  company  had  been  exceeded,  it 
was  held  that  the  directors  were  personally  liable  for 
the  moneys  advanced,  although  there  was  no  fraud  on 
their  part:  Chapleo  v.  Brunswick  Building  Society 
(1880)  5  C.  P.  D.  331;  6  Q.  B.  D.  696. 
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Directors  of  a   railway  company   advertised   that      Sests. 
they  were  prepared  to  receive  proposals  for  loans  on    68-89m. 


mortgage  debentures  of  tlie  company.  The  plaintiff  (-ju-a  vires 
applied  to  lend  £500 ;  his  application  was  accepted,  ^il^i^ef °^ 
and  he  was  informed  that  when  he  was  ready  with  his 
money  a  debenture  would  be  issued.  This  was  held 
to  amount  to  a  warranty  that  the  directors  had  power 
to  issue  a  valid  debenture.  The  company's  borrowing- 
power  was  exhausted  at  that  time  and  the  directors 
were  accordingly  personally  liable  to  the  plaintiff: 
Weeks  v.  Propert  (1873)  L.  R.  8  C.  P.  427. 

But  directors  will  not  be  liable  unless  the  implied  Remedy 
representation  is  one  of  fact  and  not  of  law,  so  where  du'ectors. 
a  company  was  prohibited  by  the  statute  incorporat- 
ing it  from  buying  goods  on  credit,  it  was  held  that  the 
plaintiff  was  fixed  with  knowledge  of  the  statutory 
disability  and  could  not  make  the  directors  liable  as 
their  implied  warranty  of  authority  was  one  of  law: 
Struthers  v.  Mackenzie  (1897)  28  0.  R.  381.  Accord- 
ingly where  the  limitation  on  borrowing  is  contained 
in  the  governing  act  and  could  be  discovered  from  a 
perusal  thereof  the  directors  can  not  be  made  liable. 
Where,  however,  the  governing  act  does  not  show  that 
tlie  particular  transaction  is  ultra  vires,  e.g.,  where  the 
company  has  exceeded  the  amount  which  it  is  entitled 
to  l)oiTow  the  rei)resentation  may  be  one  of  fact  and 
1l)('   directors   therefore  may   become   liable. 

The  measure  of  damage  is  arrived  at  l)y  consider-  Measure  of 
ing  the  difference  in  position  of  the  plaintiff  as  a  ^'^"Q^ses. 
result  of  the  misrepresentation.  Tiius  if  valid  deben- 
tures of  tlie  company  would  be  wortiiless  the  damages 
would  be  notliing,  but  if  they  would  l)e  worth  one 
hundred  cents  on  the  dollar  the  value  of  the  genuine 
debentures  is  the  measure  of  the  loss:  Firhanks  v. 
Huwphreijs  (1886)  18  Q.  B.  I).  54;  see  also  Richard- 
son v.  WiUiawsoyi  (1870)  L.  R.  G  Q.  B.  27G. 

Tlie  fact  that  the  directors  themselves  were 
deceived  and  did  not  know  that  they  had  no  ])ower  is 
immaterial:  Firhanks  v.  TInnip]irei/s,  supra,  at  p.  62. 

A  company  may  sometimes  validly  contract  a  debt  r/o-«  »;ire« 
although  secui-ities  may  1)e  given   fur  the  debt  which ''"^'""^^*'^' 
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Sects.  are  ultra  rircs  of  tlie  company  on  acconnt  of  special 
69-69:^[.  provisions  witli  reference  to  them.  So,  when  a  com- 
iitni  rircs  l^'^^iy  ^vas  prohibited  from  giving  bills  of  exchange,  but 
— reHef"^'  had  power  to  mortgage  and  gave  bills  of  exchange  to 
secure  an  existing  debt  accompanied  by  a  mortgage  and 
made  conditional  on  the  payment  of  the  bills,  it  was 
held  that  the  mortgage  was  given  to  secure  the  debt 
and  not  the  payment  of  the  bills,  and  was  therefore 
not  invalid  on  that  account:  Scott  v.  Colburn  (1856)  26 
Beav.  276.  And  where  a  company  issued  bonds  secured 
by  a  mortgage  which  it  had  no  power  to  make,  it  was 
held  that  the  bonds  were  not  vitiated  by  the  ultra 
vires  mortgage.  And  in  the  case  of  a  municipal  cor- 
poration ijrohibited  from  selling,  mortgaging  or 
alienating  any  of  its  lands,  it  was  held  that  while 
a  mortgage  given  was  a  nullity  so  far  as  the  transfer 
of  property  under  it  was  concerned,  still  the  covenant 
was  good  and  valid  and  binding  on  the  corporation: 
Payne  v.  Maijor  of  Brecon  (1858)  3  H.  &  N.  572.  Where 
a  company  has  power  to  borrow,  but  the  directors 
have  only  a  limited  power  and  exceed  it,  the  borrowing 
is  irregular  and  the  securities  inoperative  unless  the 
creditor  can  avail  himself  of  the  rule  in  Boyal  British 
Bank  v.  Turquand,  supra.  See  Irvine  v.  Union  Bank 
of  Australia  (1877)  2  App.  Cas.  366,  and  Howard  v. 
Patent  Ivory  Co.  (1888)  38  Ch.  D.  at  p.  170. 

8.  Bonds  and  debentures. 

(a)  Description  of  the  term. 

The  terms  "  bonds  "  and  "  debentures  "  are  used 
without  any  distinction  of  meaning  in  this  country: 
Johnston  V.  Wade  (1908)  17  0.  L.  R.  372. 
Debentures.  *'  Debenture  "  is  not  a  strictly  technical  term,  but 
is  applied  to  a  security  for  money,  called  on  the  face 
of  it  a  debenture,  and  providing  for  the  payment  of  a 
certain  specified  sum  to  the  owner  or  bearer  with 
interest  in  the  meantime.  It  may  be  applied  to  any 
instrument  shewing  that  tlie  party  making  it  owes 
money  and  is  bound  to  pay  it:  Bank  of  Toronto  v. 
Coboury,  etc.,  By.  Co.  (1884)  7  0.  R.  p.  7. 
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A  debenture  may  be  a  mere  promise  to  pay  or  a      Sects, 
promise  to  pay  secured  by  mortgage  or  charge  either    69-69m. 


in  the  debenture  itself  or  in  a  covering  trust  deed,  or  Bonds 
by  a  combination  of  both.  See  the  observations  of  Lind-  Hg^entm-es. 
ley,  J.,  in  British  India  SSteam  Navigation  Co.  v.  (Com- 
missioners of  Inland  Revemie  (1881)  7  Q.  B.  D.  165  at 
p.  172,  as  to  what  various  classes  of  instruments  are 
entitled  to  be  described  as  debentures.  A  debenture 
need  not  be  under  seal:  Re  Fire  Proof  Doors  (1916)  2 
Ch.  142:  Biggerstaff  v.  RoivatVs  Wharf  (1896)  2  Ch. 
93. 

Debentures  usually  provide^  for  payment  at  a  fixed 
date,  but  they  may  be  payable  on  a  certain  contingency, 
such  as  winding-up,  wherein  they  differ  from  a  prom- 
issory note  or  bill  of  exchange,  which  must  be  payable 
at  a  fixed  or  determinable  future  time,  that  is  at  a  fixed 
time,  or  at  a  fixed  period  after  the  occurrence  of  a 
specified  event  which  is  certain  to  happen.  See  Bills 
of  Exchange  Act,  R.  S.  C.  (1906)  c.  119,  s.  24. 

Section  69  enables  a  company  incorporated  under  irredeem- 
the  act  to  issue  irredeemable  debentures.  In  the  ^^^^• 
absence  of  such  a  provision  there  is  no  such  right,  for 
llie  issuing  of  such  securities  is  not  a  borrowing  at  all 
but  the  sale  of  a  perpetual  annuity,  In  re  Southern 
Brazilian  Bio  armide  del  Hid  Rg'Co.  (1905)  2  Ch. 
78. 

Debentures  may  be  payable  to  bearer  or  registered 
liohler,  or  to  bearer  with  power  to  register  them  and 
make  them  transferable  thereafter  (until  withdrawn 
from  the  register)  only  on  the  books  of  llu'  com])aiiy. 
They  may  also  be  made  payable  to  the  registered 
1 1  older,  but  with  coupons  payable  to  bearer. 

As  to  the  nature  of  a  cou|)on  see  Mackenzie  v.  Coupon. 
Montreal  and  Ottawa  (1877)  27  IT.  C.  C.  P.  224.  A 
dciachcd  coupon  is  subjoct  to  the  covenant  coiitainod 
in  the  l)ond :  Levis  Couvty  By.  v.  Fontaine  (1904)  Q. 
R.  13  K.  B.  523,  where  it  was  lidd  llial  as  tlic  bond- 
holders were  precluded  by  the  trust  (h'cd  from  suing 
in  their  o\\ti  name  for  interest  on  the  bonds  and,  as 
the  coupons  purported  to  be  payable  at  llic  office  of 
a  named   trust  coin])any,   tlu'    iioldcr   of   <lic   coupons 
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Sects.      t'ouKl  haw  known  of  tlic  existence  of  the  trust  deed 
69-69M.     and  was  bound  to  assume  that  it  contained  the  usual 
conditions, 
lionds.  Debentures  are  usually  payable  at  a  fixed  place  and 

must  l)e  presented  there  before  payment  can  be 
enforced:  McDouaJd  v.  Great  Western  Ry.  Co.  21  U. 
C.  R.,  223;  Osborne  v.  Preston  S  Berlin  Ry.  Co.  9, 
U.  C.  C.  p.,  241;  see  also  Becker  v.  Corporation  of 
Amliersihurd,  23  U.  C.  C.  P.,  602. 

And  in  an  action  for  damages  by  way  of  interest 
from  the  date  tlie  bonds  or  debentures  are  due  until 
they  are  actually  paid,  the  company  may  set  up  by 
way  of  defence  that  the  bonds  or  debentures  were  not 
presented  at  the  particular  place,  e.g.,  a  bank,  even  if 
there  were  no  funds  in  the  bank  at  the  time  to  meet  the 
particular  indebtedness:  Montreal  City  Bank  v.  Cor- 
poration of  Perth,  32  U.  C.  C.  P.  18.  But,  otherwise,  if 
the  company  were  sued  by  way  of  debt  on  the  bonds 
or  debentures :  Fallowes  v.  Ottaiua  Gas.  Co.,  19  U.  C. 
C.  P.,  174;  Re  Thompson  S  Victoria  By.  Co.,  9  P.  R. 
119. 

(b)  Issuance. 

Debentures  are  not  issued  until  they  are  delivered : 
Moivatt  V.  Castle  Steel  Co.  (1886)  34  Ch.  D.  58.  The 
deposit  of  an  unregistered  debenture  sealed  in  blank 
without  name  or  date  is  an  issue  thereof :  Perth  Elec- 
tric Tramways  (1906)  2  Ch.  216. 

'*  Issue  "  in  a  less  proper  sense  may  signify  the 
preparation,  signing  and  sealing  of  the  documents  and 
the  placing  them  absolutely  out  of  the  possession  and 
control  of  the  company,  per  Killam,  J.,  West  Cumher- 
land  Iron  Co.  v.  Winnipeg  &  Hudson's  Bay  Ry.  Co. 
(1890)  6  Man.  R.  396. 

See  also  Winnipeg  and  11  nd son's  Bay  Ry.  Co.  v. 
Mann  (1890)  7  Man.  R.  at  pp.  93  and  94. 
By  There  is  nothing  to  prevent  debentures  being  issued 

l)y  individuals,  nor  is  it  necessary  that  they  should  be 
under  seal :  British  India  &c.  Co.  v.  Commissioners  of 
Inland  Revenue  (1881)  7  Q.  B.  D.  165;  but  in  the  latter 
case  they  should  be  expressed  to  be  made  for  valuable 


individuals. 
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consideration  received.  A  company  may  give  a  deben-  Sects. 
ture  in  payment  of  an  existing  or  past  debt :  Howard  v.  69-69m. 
Patent  Ivory  Co.  (1888)  Cli.  D.  170.  Where  a  portion 
of  a  series  of  debentures  has  been  issued  and  a  deben- 
ture holders'  action  lias  been  brought  the  interest  on 
the  debentures  issued  having  gone  into  arrear,  the 
company  can  still  issue  more  debentures  of  the  same 
series  before  a  receiver  has  been  appointed,  Re  Hub- 
bard (1898)  68  L.  J.  Ch.  54. 

Debentures  may  be  la^^i:ully  issued  at  a  discount: 
Auf/lo  Danubian  Steam  Co.  (1875)  L.  R.  20  Eq.  339; 
but  it  is  illegal  to  issue  debentures  at  a  discount  with 
a  right  of  exchange  for  paid-up  shares  at  par :  Mosrli/ 
V.  Koffijfontein  (1904)  2  Ch.  108. 

In  modern  flotations  the  practice  has  frequently  Power  to 
arisen  of  giving     to  subscribers     for     debentures  or  oFoommoS"^ 
in-eference  stock,  certain  shares  of  common  stock  as  stock  to  a 

'■  '  .  .  ,  subscriber 

a  bonus.     This  practice  is  liable  to  give  rise  to  subse-  for  bonds  or 
quent  difficulties  on  the  part  of  the  holders  of  this  com-  stock, 
nion   stock  unless   the   requisite   steps   are   carefully 
taken. 

If  the  subscriber  is  an  original  subscriber  for 
the  bonds,  debentures  or  preference  stock  and  at  the 
same  time  subscribes  for  the  common  stock  and  such 
common  stock  has  at  the  time  of  his  subscription  not 
ijeen  issued,  but  is  standing  as  unissued  stock  in  the 
l)()oks  of  the  comi)any,  then  the  strong  probability 
would  l)e  that  in  a  winding-up  proceeding,  he,  as  the 
lioldfr  of  common  stock,  would  be  placed  on  the  list 
of  conti'ibutories  and  made  liable  to  pay  100  cents  on 
tlie  dollar  on  the  common  stock  which  he  had  got  as 
a  bonus :  In  re  Railway  Time  Tables  (1894)  62  L.  J.  Ch. 
935. 

In  ()i-<icr  to  avoid  this  difliculty  it  is  necessary  that 
the  common  stock  should  first  be  allotted  and  issued 
fully  i);iid-ni)  to  one  of  the  i)romotei*s  and  slionld 
actually  be  paid  foi-  ))y  him  at  100  cents  on  the  dollar 
either  in  cash  or  by  the  transfer  of  i)roperty.  If  paid 
for  in  cash  there  is  no  power  on  the  ])art  of  the  com- 
l)aiiy  to  sell  it  for  less  than    100  eciits  on   the  dolhar. 


Bouds. 
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Sects.  If  i)ai(l  for  in  property  tlie  traus;iciio]i  cannot  be  ques- 
69-69M.  tioiu'd  unless  grounds  are  shewn  which  warrant  its 
being-  set  aside  for  frand.  Then,  when  tlie  promoter 
lias  thus  acquired  the  common  stock  fully  paid,,  he 
may  deal  with  it  as  he  sees  fit  and  present  any  portion 
of  it  as  a  bonus  to  the  subscribers  for  bonds,  deben- 
tures or  preference  stock. 

See  also  Dorchester  v.  King  (1915)  24  D.  L.  R.  373. 
Irregularity  Bouds  must  be  issucd  in  accordance  with  the  provis- 
ions of  the  by-laws,  and  subject  also  to  the  provisions, 
if  any,  of  the  charter  of  the  company.  If  they  are 
irregularly  issued  the  same  considerations  apply  as 
have  been  discussed  above  with  regard  to  the  exercise 
of  the  company's  borrowing  powers,  see  p.  366.  A 
bona  fide  holder  for  value  without  notice  of  the  irreg- 
ularity is  protected:  Duck  v.  Tower  Galvanizinq  Co. 
(1901)  2  K.  B.  314;  Re  Fire  Proof  Doors  Ltd.  (1916) 
2  Ch.  142;  85  L.  J.  Ch.  444;  but  if  he  has  notice  he  will 
not  be  protected,  Davis's  Case  (1870)  12  Eq.  576.  In 
the  absence  of  holding  out  a  company  would  not  be 
estopped  by  a  forged  bond:  Jluben  v.  Great  Finqcdl 
(1906)  A.  C.  439. 

Irregular  and  insufficient  debentures  for  which  a 
lender  has  bona  fide  advanced  money  may  be  evidence 
of  an  agreement  on  the  part  of  the  company  to  issue 
valid  debentures,  so  that  the  holder  may  have  a  good 
equitable  debenture  on  the  principle  laid  down  in 
Strand  Music  Hall  Co.  (1865)  3  De  G.  &  S.  147,  where 
Lord  Justice ■  Turner  said,  "I  apprehend,  however, 
that  where  the  court  is  satisfied  that  it  was  intended 
to  create  a  charge,  and  that  the  parties  who  intended 
to  create  it  had  power  to  do  so,  it  will  give  effect  to 
that  intention,  notwithstanding  any  mistake  which 
may  have  occurred  in  the  attempt  to  effect  it. '  See  also 
Re  Fire  Proof  Doors  (1916)  2  Ch.  142;  85  L.  J.  Oh. 
444,  where  the  debentures  had  been  irregularly  sealed. 
Agreement  An  agreement  for  consideration  to  issue  deben- 

o  issue.  tures  charging  property  constitutes  a  present  charge 
of  such  property  and  the  proposed  debenture  holder  is 
thereby  protected  against  an  execution  creditor  who 
intervenes  before  the  debentures  are  actually  issued: 
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Simultaneous  Colour  Printing  Co.  v.  Foiveraker  Sects. 
(1901)  1  K.  B.  771;  but  in  view  of  the  provisions  of  69-69m. 
the  acts  in  the  various  provinces  relating  to  the  regis- 
tration  of  deeds  and  of  chattel  mortgages  the  principle 
stated  in  the  above  case  is  of  little  practical  assistance. 
So  also  if  a  winding-up  occurs  before  the  debentures 
are  issued  the  lender  will  be  secured :  Tailby  v.  Official 
Receiver  (1888)  13  App.  Cas.  523;  Re  Hampshire  Land 
Co.  (1896)  2  Ch.  743;  Pegge  v.  Neath  District  Tram- 
ivays  Co.  (1898)  1  Ch.  183;  Neiv  Durham  Salt  Co. 
(1890)  7  T.  L.  R.  13;  Mercantile  Investment  Co.  v. 
River  Plate  Co.  (1892)  2  Ch.  303.  But  see  Re  Hansard 
Publishing^  Union  (1892)  8  T.  L.  R.  280. 

An  option  to  call  at  any  time  for  a  specific  amount  Optiou  to 
of  the  mortgage  debentures  of  a  given  issue  in  satis- ^'^^^  ^^^' 
faction  of  a  debt  is  a  good  equitable  security  while  the 
issue  remains  unexhausted  and  may  be  exercised  after 
judgment  in  a  debenture  holders'  action:    Pegge  v. 
Neath  District  Tramways  Co.  (1898)  1  Ch.  183. 

Prospectus. 

Bonds  are  frequently  offered  to  the  public  by  pros- 
pectus. For  a  discussion  of  the  law  relating  to  pros- 
pectuses see  the  note  to  s.  43,  which  ai)plies  to  bonds 
as  well  as  shares.  If  there  is  a  dispute  as  to  the 
nieaniiig  of  certain  provisions  in  bonds  the  prospectus 
oi-  the  application  may  not  be  looked  at  to  ascertain 
it:  Tewkesbury  Gas  Co.  (1911)  2  Ch.  279,  (1912)  1  Ch. 
1.  Tlie  rights,  if  any,  of  the  purchaser  of  such  bonds 
must  he  asserted  by  way  of  a  claim  for  rectification  of 
ilic  Ixjiids,  pel-  Parker,  J.,  ibid,  at  p.  283. 

Series  of  bonds. 

Where  bonds  are  secured  by  trust  (h'cd  ci-cnting  a 
cliai-ge  oi-  wlici-c  the  bonds  themselves  coiilniii  a  charge 
it  is  usujil  1<)  insert  a  provision  th;it  .ill  bonds  of  the 
issue  shall  rank  jxiri  passu.  Whei-e  this  is  not  done 
and  bonds  ;ire  issued  on<>  a  Tier  another  in  numerical 
Older-  eneh  hond  r;inks  in  priority  of  charge  ahead  of 
nil  the  othei-s  subseciuently  issued:  Cartside  v.  Silk- 
stone.  (1882)  21  Ch.  T).  7f^2. 
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Sects.  Wlu'ii  a  company  lias  issued  a  series  of  debentures, 

69-69M.     limited  to  a  certain  number,  to  rank  pari  passu,  it  can 
Tx.nds.  ^^'•^^   subsequently  issue  debentures   to   rank  with  the 

iirst  series  unless  such  power  has  been  expressly 
reserved:  Re  Huhhard  S  Co.  (1898)  68  L.  J.  Ch.  54. 
This  general  rule  is  subject,  however,  to  the  qualifi- 
cation that  a  company  under  certain  circumstances 
may  create  a  specific  charge  in  priority  to  an  earlier 
floating  charge,  so  that  bonds  of  a  later  issue  secured 
by  specific  charge  may  have  precedence  over  bonds 
of  an  earlier  issue  containing  a  floating  charge  only. 
The  point  is  further  dealt  with  below  under  the  head- 
ing ** Floating  Charge." 

(c)  Bearer  bonds  and  registered  bonds. 

It  was  formerly  a  moot  point  whether  debentures 
payable  to  bearer  were  negotiable  or  whether  they 
were  simply  choses  in  action  and  only  assignable  sub- 
ject to  all  equities  between  the  company  and  the 
original  subscriber:  See  Athenaum,  etc.,  Society  v. 
Pooley,  1  Giff.  102;  (1858)  3  DeG.  &  J.  294;  Crouch  v. 
Credit  Fonder  (1873)  L.  R.  8  Q.  B.  374,  in  which  cases  it 
was  held  that  as  the  instruments  were  of  recent  intro- 
duction it  could  have  been  no  part  of  the  law  merchant 
that  they  should  be  negotiable.  See  also  Geddes  v. 
Toronto  St.  Ry.  Co.  (1864)  14  C.  P.  513;  Trust  S  Loan 
V.  Hamilton  (1858)  7  C.  P.  98;  Gott  v.  Gott  (1862)  9  Gr. 
165.  This  view,  however,  was  stated  by  Cockburn, 
C.  J.,  in  Goodwin  v.  Roharts  (1875)  L.  R.'lO  Ex.  337, 
to  have  been  founded  on  the  view  that  the  law  mer- 
cliant  is  fixed  and  stereotyped  and  incapable  of  being 
expanded  and  enlarged,  whereas  a  great  deal  of  it  is 
neither  more  nor  less  than  the  usages  of  merchants 
which,  on  being  proved  to  the  Courts,  have  been 
adopted  bv  them  as  settled  law,  and  see  Young  v.  Mc- 
Nider  (1895)  25  S.  C.  R.  272;  Parish  of  St.  Cesaire  v. 
McFarlane  (1887)  14  S.  C.  R.  738;  Eastern  Townships 
Bank  v.  Municipality  of  Conipton  (1871)  7  R.  L.  446; 
Jones  v.  Municipality  of  Albert  (1881)  21  N.  B.  200. 
This  view  was  adopted  in  England  where  a  usage  was 
proved  in  the  mercantile  world  and  on  the  Stock  Ex- 
change, to  treat  debentures  payable  to  bearer  as  nego- 
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tiable.  See  Bechiianaland  Exploration  Co.  v.  London  Sects. 
Trading  Bank,  Ltd.  (1898)  2  Q.  B.  658.  There  the  69-69m. 
secretary  of  the  plaintiff  company  fraudulently  took 
debentures  from  the  safe  and  pledged  them  to  the  de- 
fendants for  advances,  and  it  was  held  the  defendants 
were  entitled  to  hold  them  on  the  ground  that  they 
were  negotiable  instruments  transferable  by  delivery. 

Where  debentures  are  intended  to  pass  by  delivery,  Bearer 
or  to  be  negotiable,  it  is  advisable  to  insert  a  clause  I?eis?ere°(f 
that  the  principal  monies  and  interest  will  be  paid  ^•'^'^^s- 
without  regard  to  any  equities  between  the  company 
and   the   original   or  any  intervening  holder   of   the 
debentures,  otherwise  investors  would  have  difficulty 
i]i  dealing  with  a  security  which  might  be  rendered 
\  alueless  in  their  hands  by  the  intervention  of  some 
latent  equity.     See  Mangles  v.  Dixon  (1852)  3  H.  L. 
0.  702;  Athenceum  Society  v.  Pooley  (1858)   3  DeG. 
&  J.  291;  Re  Agra,  etc.,  Bank  (1867)  L.  R.  2  Ch.  397; 
Re  Blakely  Ordinance  Co.  (1867)  L.  R.  3  Ch.  154. 

Describing  bonds  as  "  bearer  bonds,"  where  they 
are  stated  on  their  face  to  be  subject  to  the  provisions 
of  the  trust  deed  securing  them,  an  examination  of 
which  would  have  disclosed  irregularities,  does  not 
make  them  negotiable  to  the  extent  that  being  termed 
first  mortgage  bonds  they  obtain  a  priority  over  any 
I>revious  issue;  Re  B.  C.  Portland  Cement  Co.  (1915) 
31  W.  L.  R.  398. 

As  to  the  validity  of  a  debenture  not  made  payable 
to  any  particular  named  individual  or  company,  see 
(leddes  v.  Toronto  Street  Ry.  Co.  (1864)  14  C.  P.  513. 

In  the  case  of  bcai-er  debentures  if  it  is  desired 
to  render  them  no  longei-  negotiable  it  may  be  pro- 
vided that  ))ayni('iit  will  be  made  "  to  the  bearer,  or  if 
i-egister<'<l  to  the  i-cgislci-cd  lioldcr  I'l-oiii  time  to  time." 
And  it  nia>-  also  Ix;  jjrovided  that  after  I'egistration  the 
registci'ed  holder  may  have  a  ti-aiisl'er  to  bearer  regis- 
t'Tcd  and  in  such  ease  the  dchciit life  again  becomes 
negotiable. 

A  eonipaiiy  will  hr  honiid  Id  register  as  owner  a 
person  present  inn,' a  hearer  hond  for  registration  with 
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Sects.       out  proiliK'liou  of  niiy  trniisrcr:  Re  Osier  cQ  Toronto 
69-69m^  areij  and  Bruce  Uy.  ( 1881 )  8  T.  E.  50G. 
i'K'iuis.  The  main  reason  I'or  liaving-  a  debenture  payable  to 

the  registered  holder  is  that  the  company  may  have 
some  specific  person  whose  receipts  for  principal  and 
interest  will  be  an  absolute  discharge,  and  make  it 
unnecessary  for  the  company  to  take  notice  of  alleged 
assignments,  etc. 

(d)  Transfer  of  bonds. 

Bonds  which  are  not  transferable  by  delivery, 
are  transferred  in  the  same  way  as  shares, 
and  it  is  usual  for  the  conditions  indorsed  on 
the  bonds  to  prescribe  the  requisite  formalities  for 
this  purpose.  Where  bonds  contain  a  charge  on  land 
they  create  an  interest  in  land  and  an  agreement  for 
sale  of  such  a  bond  must  be  in  writing:  McKinnon  v. 
Doran  (1915)  34  0.  L.  R.  403;  (1915-6)  35  L.  R.  349; 
(1916)  53  S.  C.  R.  609;  but  see  now  69A,  ss.  1,  an 
amendment  passed  in  1917,  which  declares  that  the 
holding  of  debentures  entitling  the  holder  to  a  charge 
on  land  shall  not  be  deemed  to  be  an  interest  in  land. 

Bonds  are  choses  in  action  and  the  general  rule 
is  that,  the  transferee  of  a  chose  in  action  stands  in 
no  better  position  that  his  transferor ;  In  re  Rhodesia 
Goldfields  Limited  (1910)  1  Ch.  239,  and  see  Goy  &  Co. 
Farmer  v.  Goy  (1900)  2  Ch.  149  at  p.  153.  As  the  effect 
of  this  rule  would  be  mosl  prejudicial  to  an  innocent 
purchaser  of  bonds  acquiring  them  without  knowledge 
of  cross  claims  or  equities  of  the  company  against  his 
transferor,  it  is  important  that  the  bonds  should  be 
transferable  free  from  any  equities.  Such  a  provision 
operates  effectively  notwithstanding  that  a  winding- 
up  has  occurred  or  a  judgment  has  been  obtained  in 
a  debenture  holders'  action:  Goy  d  Co.,  Farmer  v. 
Goy  (1900)  2  Ch.  149.  It  was  held,  however,  in 
Palmer's  Decoration  and  Furnishing  Co.  (1904)  2  Ch. 
743,  that  the  company  could  assert  equities  against  an 
unregistered  transferee.  The  debentures  there  in 
question  contained  the  usual  condition  that  "  the  prin- 
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eipal  moneys  and  interest  hereby  secured  mil  be  paid      Sects, 
without  any  regard  to  any  equities  between  the  com-    69-69m. 
pany  and  the  original  or  any  intermediate  holders ' '  Transfer 
of  the  bond  ' '  and  the  receipt  of  the  registered  holder  °^  ^"°<^^- 
for  such  principal  moneys  or  interest  shall  be  a  good 
discharge  to  the  company  therefor."  Buckley,  J.,  said 
that  the  condition  contemplated  only  equities  as  against 
.1  registered  holder  and  did  not  protect  a  transferee 
who  had  not  got  himself  registered.     He  said  however, 
that  it  was  possible  to  frame  a  bond  which  would  give 
an   unregistered   transferee   protection,   and   Palmer 
suggests  at  p.  292    of    Company   Law,    10th    ed.,    the 
insertion  after  the  words  ''  will  be  paid  "  in  the  fore- 
going from  the  words  "and  such  moneys  are  to  be 
transferable  free  from  and."  See  also  Broivn  v.  Gre- 
gory (1904)  1  Ch.  627,  affirmed  (1904)  2  Ch.  447,  where 
the  transferee  under  the  circumstances  was  held  not 
to  be  in  the  position  of  a  bona  fide  purchaser  for  value. 

(e)  Contract  to  purchase  bonds. 

An  agreement  to  take  bonds  of  a  company  is  equiv- 
alent to  an  agreement  to  loan  money  and  will  not  be 
enforced  by  decree  of  specific  performance:  Dor- 
chester Electric  Co.  v.  King  (1915)  24  D.  L.  R.  373, 
48  Que.  S.  C.  471;  South  African  Territories  v.  Wal- 
lington  (1908)  A.  C.  309.  The  remedy  against  a 
defaulting^  l)urchaser  is  in  damagles;  McKinnou  v. 
Doran  (1915)  34  0.  L.  R.  403;  35  0.  L.  R.  349;  (191G) 
53  S.C.R.  609,  and  the  measure  of  damages  is  the  actual 
loss  sustained,  measured  by  the  price  which  is  after- 
wards obtained  for  tlie  bonds,  which  is  the  best  price 
obtainable  having  regard  to  tlie  condition  of  the  market, 
ibid.  See  also  McNeill  v.  Fultz  (1906)  38  S.  C.  R.  198.  In 
iliat  case  the  plaintiffs  transferred  assets  to  the 
defendant,  the  defi-ndant  to  give  the  plaintiffs  their 
proportionate  share  of  whatever  bonds  and  securities 
of  a  proposed  company  he  might  obtain  on  the  sale 
of  those  and  otlier  assets  to  tlu^  company.  In  order 
to  carry  out  his  scheme  the  defendant  was  obliged  to 
borrow  money  on  the  terms  of  liis  giving  <h(!  h'lidcr  a 
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Sects.  Itoiius  out  of  the  bonds  and  si'curitics  he  was  to  receive 
^Q-^^^-  I'll  the  traiLsfer  of  the  i)r()j)ei-tie.s  to  the  new  company. 
Bonds.  '^^^^"  defendant  (Unhicted  from  the  bonds  handed  over 

purcS.*'*  ^^'  ^^^^'  phiintiffs  a  rateable  contribution  towards  this 
bonus.  It  was  hehl  tliat  tlie  defendant  was  not  entitled 
to  make  such  a  deduction  and  the  judgment  of  the 
court  below  Avas  sustained  holding  the  defendant  liable 
for  the  cash  value  of  the  bonds  and  shares  unaccounted 
for  calculated  on  their  selling  value  at  the  time  of 
default.  Duff,  J.,  delivering  the  judgment  of  the  court 
said,  that  if  the  defendant  was  to  be  considered  as  a 
trustee  wrongfully  withholding  the  bonds,  the  meas- 
ure of  damages  was  to  be  calculated  on  the  assumption 
that  they  would  have  been  disposed  of  at  the  best  price 
obtainable;  if  he  was  a  contractor  who  had  failed  to 
deliver  securities,  the  measure  of  damages  was  the 
selling  price  at  the  date  of  the  breach.  See  also  Nant- 
T-Glo  S  Blaina  £c.  Co.  v.  Grove  (1878)  12  Ch.  D.  738, 
at  p.  750.  Where  a  resale  of  the  bonds  is  contemplated 
the  measure  of  damages  may  be  the  loss  of  the  sale. 

In  England  the  hardship  arising  from  the  rule  that 
a  contract  to  purchase  bonds  is  not  specifically  enforce- 
able has  been  removed  by  statute,  s.  105  of  the 
Imperial  Companies  (Consolidation)  Act,  1908,  and 
the  same  is  true  under  the  British  Columbia  Com- 
panies Act  E.  S.  B.  C.  c.  39  s.  113. 

Bonds  secured  by  a  charge  of  the  company's  lands 
which  gives  a  power,  on  default,  of  sale  of  the  mort- 
gaged property  are  an  interest  in  land  within  s.  4  of 
the  Statute  of  Frauds  and  contracts  relating  to  such 
bonds  must  be  in  writing:  Driver  v.  Broad  (1893)  1 
Q.  B.  539;  McKinnon  v.  Doran,  supra.  But  see  now  s. 
69A,  (1)  (iii.). 

It  is  not  uncommon  for  a  company  to  offer  a  bonus 
of  its  common  shares  to  purchasers  of  bonds  as  an 
inducement  to  subscribe  and  such  bonus  is  an  essential 
consideration  in  such  circumstances  and  the  illegality 
or  nullity  of  the  issue  of  common  shares  will  avoid  the 
subscription:  Dorchester  Electric  Co.  v.  Kin()  (1915) 
24  D.  L.  R.  373;  48  Que.  S.  C.  471. 


BONDS.  387 

Where  bonds  are  purchased  subject  to  the  approval     Sects, 
of  the  purchaser's  solicitor  such  approval  is  a  condi-    69-69m. 
tion  precedent  to  the  agreement  becoming  binding  on 
the  purchaser:  Canada  Investment  v.  Scotstown  (1915) 
48  Que.  S.  C.  97. 

(f)  Debenture  stock. 

The  question  is  frequently  asked,  having  regard  to  Debenture 
the  name  debenture  stock,  whether  it  is  possible  to  ®*°^  ' 
confer  upon  the  purchasers 'of  debentures,  bonds  or 
debenture  stock  a  power  to  act  also  as  shareholders 
and  thereby  to  assume  control  of  the  company  in  case 
their  securities  are  in  default.  Certain  of  the  statutes, 
among  others,  the  Railway  Act,  confer  upon  debenture 
holders  this  right,  but  unless  the  power  is  specially 
given  by  the  statute  and  it  is  not  so  given  under  the 
Dominion  Act,  debenture  holders  as  such  have  no  such 
right.  This  object  can,  however,  be  accomplished  by  a 
transfer  by  the  promoters  or  other  large  shareholders 
to  a  trustee  of  a  portion  of  their  own  shares  fully  paid- 
up,  to  be  held  in  trust  for  the  promoters  until  default 
occurs  upon  the  debentures,  bonds  or  debenture  stock, 
and  after  that  to  be  held  in  trust  as  regards  its  voting 
power  for  the  holders  of  debentures,  bonds  or  deben- 
ture stock.  By  means  of  such  a  voting  trust  the  security 
holders  can  elect  a  majority  of  directors  and  control 
the  manag(!ment  of  the  company. 

The  following  description  of  the  difference  between 
debentures  and  debenture  stock  is  taken  from  Pal- 
mer's Precedents,  11th  ed.,  Part  III,  at  page  6: — 

"(1)  'Debenture'  is  the  name  given  to  an  instru- 
niciit  embodying  a  contract,  usually  under  seal. 

(2)  Debenture  stock  is  llic  name  given  to  a  debt 
usually  created  by  a  trust  deed  or  debenture." 

Debenture  stock  is,  to  use  Lord  Justice  ijiudley's 
words,  "borrowed  capital  consolidated  into  one  mass 
for  the  sake  of  convenience." 

Hence,  the  two  things  cannot  be  compared;  they  compared 
differ  as  much,  inter  se,  as  a  mortgage  deed  and  a  mort-  J'Jblutures. 
gage  debt.    But  if  the  question  be  varied  to  [and  one  is 
asked],  "what  is  the  difference  between  the  position 
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Sects.       ol"  a  debenture  holder  and  that  ol'  a  do])enture  stock- 

69-69m.     holder,"   the    answer   is    that   the   terms   "debenture 

i>ebeuture     holders  "   and      "  debenture   stockholders  "      do   not 

stock.  import  any  substantial  dilf  erence  of  position.  Thus  : — 

(1)  As  to  time  of  payment: — Money  secured  by 
debentures  is  generally  made  payable  at  a  fixed  date, 
say,  five,  ten  or  twenty  years  from  the  date  of  issue, 
and  although  so-called  perpetual  debentures  are  some- 
times issued,  they  are  exceptional.  On  the  other  hand, 
debenture  stock,  though  sometimes  made  payable  at  a 
fixed  date,  is  more  commonly  made  payable  only  in  the 
event  of  a  winding-up,  or  of  default  by  the  company  in 
paying  the  interest  for,  say  six  months,  the  company 
reserving  power  to  itself  to  redeem  after  a  term,  say, 
of  ten  or  twenty  years  on  giving  six  months  notice  of 
its  intention  to  redeem. 

(2)  As  to  payment  of  interest: — Here  there  is  no 
practical  difference.  In  each  case  the  interest  is  usually 
paid  by  warrant,  or  on  presentation  of  coupons  issued 
with  the  debentures  or  with  the  stock  certificates. 

(3)  As  to  security: — In  most  cases  the  security 
is  practically  the  same  in  substance,  though  the  form 
differs  slightly.  Debentures  are  commonly  secured 
by  a  charge  appearing  in  the  debentures  themselves, 
sometimes  by  trust  deed,  which  is  also  the  instrument 
which  constitutes  the  stock. 

(4)  As  to  transfer :- — The  mode  of  transfer  of  both 
is  substantially  the  same — if  the  debenture  or  deben- 
ture stock  is  to  bearer,  the  transfer  is  by  delivery;  if 
to  registered  holder  by  instrument  in  writing.  But  in 
the  case  of  registered  debentures  the  transferee  keeps 
the  original  debenture;  whereas  in  the  case  of  regis- 
tered debenture  stock  the  transferor's  certificate  of 
title  is  given  up  to  the  company  to  be  cancelled,  and 
a  new  certificate  is  issued  to  the  transferee  just  as  in 
the  case  of  a  transfer  of  shares. 

(5)  Divisibility  of  stock: — A  debenture  is  always 
for  a  fixed  sum,  say  £100,  of  which  the  total  amount  to 
be  secured  by  the  series  is  a  multiple  and  the  fixed  sum 
is  generally  (but  see  p.  284)  indivisible,  whereas^  de- 
benture stock,  unless  it  is  otherwise  provided,  can  be 
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transferred  in  any  amounts,  e.g.  £550  or  £71  or  £13-10s.      Sects, 
and  several  small  holdings  can  be  consolidated  into  one    69-69m. 
large  holding,  a  single  certificate  being  obtained  for  the  Debenture 
aggregate  amount,  though  to  prevent  complications  it  ^*®^^- 
is  commonly  provided  that  a  fraction  of  £1  or  £5  or  £10 
shall  not  be  transferable.     .     .     . 

No  doubt  it  is  possible  so  to  frame  a  debenture  that 
a  fraction  of  the  amount  thereby  secured  shall  be 
transferable,  and  so  that  several  debentures  may  be 
consolidated  into  one ;  but  in  such  cases  it  is  necessary 
for  the  company  to  issue  new  debentures  or  a  new 
debenture,  and  this  involves  the  payment  of  special 
stamp  duty,  whereas  a  debenture  stock  certificate  to 
registered  holder  is  exempt  from  stamp  duty,  at  any 
rate  if  framed  in  the  ordinary  way. 

(6)  Investors  generally  prefer  a  single  certificate 
of  title  to  a  heavy  bundle  of  debentures.' 

(g)  Mortgage  bonds. 

Where  a  debenture  is  more  than  a  mere  promise  to 
pay  and  purports  to  confer  a  charge  on  the  company's 
assets  by  way  of  security,  such  mortgage  or  charge 
may  be  conferred  either  by  the  debenture  itself  or 
by  a  covering  trust  deed,  or  by  a  combination  of  the 
two. 

The  charge,  furthermore,  may  be  specific  or  float-  specific 
ing.  A  specific  charge,  as  the  name  implies,  is  one  which  ^'^'^^'se- 
attaches   to   definite   and   ascertained   property,   and 
except  in  so  far  as  the  company  is  given  the  right  to 
deal  with  such  property  its  power  to  do  so  ceases  on 
the  giving  of  the  charge;  it  is  an  absolute  assignment 
by  way  of  rnoi-tgage  and  its  su])j('(;l  matter  becomes  tlie 
prof)erty  of  the  mortgagee  subject  to  the  mortgagor's 
right  of  redemf)tion.     A  floating  charge  on  the  othci' Fiontinff 
hand  is  an  equitable  charge  of  the  undertaking  and '''""'^''• 
nssets  of  the  company  for  the  time  being  as  a  going 
concern.     It  is  of  the  essence  of  such  a  charge  that 
it  remains  dormant   until    the    undertaking   charged 
ceases  to  be  a  going  concern,  or  until  the  person  in 
whose  favor  the  charge   is  created   intervenes.     His 
right  to  intervene  may,  of  course,  be  suspended  by 


words. 
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Sects.       ai^-reoiiu'iit,  hut    if  there  is  no  uiiTeenieiit  i'or  suspeii- 
69-69M.     sion  he  may  exorcise  his  right  wlieiiever  lie  pleases 

Floating        after  default,   per  Lord  Maciias>'hteii   in  Govermnent 

'''^"=e-  Stock  V.  Manila  Bailiva(/  (1897)  A.  C.  81  at  p.  86.    And 

the  same  judge  in  IlouldsivortJi  v.  Yorkshire  Wool- 
combers'  Associatio)!    (1904)    A.  C.  355,  defined  the 

term  at  p.  358  as  follows,  "A  floating  charge is 

ambulatory  and  shifting  in  its  nature,  hovering  over 
and  so  to  speak  floating  with  the  property  which  it 
is  intended  to  affect,  until  some  event  occurs  or  some 
act  is  done  which  causes  it  to  settle  and  fasten  on 
the  subject  of  the  charge  within  its  reach  and  grasp." 

Creation  of.  A  floating  charge  may  be  created  by  apt  words 
either  in  the  debenture  itself;  Re  Farmers'  Loan  and 
Savings  Co.,  Debenture  Holders'  Case  (1899)  30  0.  R. 
337;  Johnston  v.  Wade  (1908)  17  0.  L.  R.  372,  or  in  a 
covering  trust  deed:  National  Trust  v.  Trusts  and 
Guarantee  (1912)  26  0.  L.  R.  279. 

Form  of  It  is  iiot  necessary  that  any  special  form  of  words 

should  be  used  and  in  Yorkshire  Woolconibers' 
Association  (1903)  2  Ch.  284,  Romer,  L.J.,  in  the  Court 
of  Appeal,  said  that  a  mortgage  by  a  company  which 
contains  the  following  characteristics  is  a  floating 
charge:  "  (1)  If  it  is  a  charge  on  a  class  of  assets  of  a 
company  present  and  future:  (2)  if  that  class  is  one 
which,  in  the  ordinary  course  of  the  business  of  the 
company,  would  be  changing  from  time  to  time;  arid 
(3)  if  you  find  that  by  the  charge  it  is  contemplated 
that,  until  some  future  step  is  taken  by  or  in  behalf 
of  those  interested  in  the  charge,  the  company  ma}' 
carry  on  its  business  in  the  ordinary  way  as  far  as 
concerns  the  particular  class  of  assets  I  am  dealing 
with." 

Thus  in  Trusts  and  Guarantee  v.  Abbott  Mitchell 
(1906)  11  0.  L.  R.  403,  the  bond  mortgage  of  all  the 
company's  real  estate  and  assets  provided  that  the 
trustees  should  permit  the  company  to  continue  and 
carry  on  its  business  and  that  the  company  might 
pledge  or  mortgage  assets  of  a  certain  description.  A 
subsequent  clause  provided  that  advances  made  by 
the  trustees  for  bondholders  should  have  priority  over 
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every  other  advance  made  to  the  company.     In  effect      Sects, 
it  was  held  that   the   foregoing-  provisions  gave  the    69-69m. 
trustees  a  floating  charge  and  that  the  company  was 
entitled  to  create  a  specific  charge  ranking  in  priority. 

When  a  mortgage  is  made,  not  by  a  manufacturing 
company,  but,  e.g.,  by  a  theatre  company,  where  the 
chattels  charged  would  not  be  changed  with  the  same 
frequency  as  they  would  in  the  case  of  a  manufactur- 
ing company,  it  may  be  more  difficult  to  infer  that  the 
charge  is  floating  and  not  specific.  But  where  such  Floating 
a  company  operated  a  number  of  theatres  and  charged  ''^'"^^' 
all  the  furniture,  loose  effects,  plant,  machinery,  &c., 
upon  various  premises  present  and  future,  and  the 
mortgage  contained  a  provision  that  the  company 
would  conduct  its  business  in  a  proper  manner,  and 
the  company  had  no  power  to  let  any  of  the  premises 
mortgaged  without  the  consent  of  the  mortgagees,  it 
was  liold  that  this  was  a  charge  upon  a  class  of  chat- 
tels, which,  as  to  some  of  them  would,  and  as  to  jdl  of 
them  might,  necessarily  be  changed  from  time  to  time 
in  the  ordinary  course  of  business.  And,  although  the 
mortgage  was  not  expressly  in  form  a  floating  cliarge. 
it  was  held  that  it  was  not  intended  to  interfere  with 
the  ordinary  carrying  on  of  the  company's  business 
find  as  far  as  the  chattels  were  concerned  created  a 
floating  charge  only:  National  Provincial  Bank  of 
Knrjland  v.  United  Electric  Theatres  (1916)  85  Ij.  J. 
C'li.  ^()^).  Astl)ury,  J.,  in  that  case  remarked  that  if 
it  had  been  intended  that  the  charge  should  operate  as 
a  specific  charge  with  regard  to  the  chattels  existing 
at  the  date  of  the  mortgage  a  schedule  of  them  might 
have  boon  provided. 

Wlioii  a  dohoTiluro  sot  out  iliat  llio  iii^'rest  tiioi'(>on 
was  **  guaranteed  by  the  capital  and  assets  of  the 
company  invested  in  mortgages  u])on  approved  real 
estate,"  it  was  held  that  the  intention  was  to  secure 
l)ayment  of  the  principal  and  iiilorost,  to  be  secured  on 
tlio  oa])ifal  and  assets  of  the  comjiany,  and  it  was  held 
tliat  tlio  debentures  were  a  charge  on  the  assets  and 
capital  of  the  company  and  that  on  a  winding-up  they 
wore  entitled  to  rank  alioad  of  unsecured  claims:  Re 
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Sects.  Farmers'  Louu  and  Savings  Co.  Debenture  Holders' 
J9-69m._  Case  (1899)  30  0.  R.  337.  ^In  Panama,  Sc.  Co.  (1870) 
i5,n»,is.  L-  R-  5  Ch,  318,  wliere  tlie  company  charged  its  ''niidor- 

takiiig  "  Avitli  payment  of  the  debentures  issued,  Gif- 
fard,  L.J.,  held  tJiat  the  use  of  the  term  implied  that 
the  business  of  the  company  was  to  continue  and  that 
Jilarge"^'  the  charge  was  therefore  a  floating  one;  see  also  John- 
ston V.  Wade  (1909)  17  0.  L.  R.  372,  where  the  words 
used  were  "the  company  hereby  charges  with  such 
■  payments  its  undertaking  and  all  its  property  real  and 
personal,  rights,  powers  and  assets  of  every  descrip- 
tion present  and  future,  including  its  uncalled  capital. ' ' 
Such  a  charge  leaves  the  company  at  liberty  to 
create  specific  mortgages  ranking  in  priority  to  it : 
Government  Stock  v.  Manila  Ry.  (1897)  A.  C.  81,  and 
where  purchase  money  is  advanced  on  the  security  of 
the  property  purchased  the  lender  takes  priority  over 
an  earlier  floating  charge:  In  re  Connolly  Bros.,  Wood 
V.  The  Company  (1912)  2  Ch.  25,  where  the  lender's 
solicitor  took  and  retained  the  title  deeds  on  the  con- 
veyance to  the  company  of  the  property  in  question. 
So  a  specific  assignment  to  a  third  party  of  book  debts 
or  of  arrears  of  rent  under  leases  covered  by  a  floating- 
charge  will  take  precedence  over  the  floating  charge 
and  the  receiver  for  bondholders:  In  re  Ind.  Coope  S 
Co.  (1911)  2  Ch.  223. 

Similarly,  wiiere  a  company  mortgages  its  under- 
taking by  way  of  floating  charge  which  covers  assets, the 
property  in  which  under  the  terms  of  sale  to  the  com- 
pany is  to  remain  in  the  vendor  until  payment,  on  the 
company's  failure  to  pay,  the  vendor  takes  precedence 
over  the  receiver  for  debenture  holders,  notwithstand- 
ing that  the  latter  has  no  knowledge  of  the  vendor's 
claim:  In  re  Morrison,  Jones  &  Taylor  (1914)  1  Ch. 
50. 

Commonly  the  right  is  reserved  on  the  part  of  the 
company  of  dealing  with  its  property  in  the  ordinary 
course  of  business.  As  to  the  effect  of  such  a  clause 
see  Cox  Moore  v.  Peruvian  Corporation  I  Ad.  (1908)  1 
Ch.  604. 
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Notice  does  not  affect  a  subsequent  specific  niort-      Sects, 
gagee,  Re  Hamilton's  Windsor  Iron  Works  (1879)  12    69-69m. 


Ch.   D.   712.  Bonds. 

A   floating   charge   mil   also   give   the   debenture  Floating 

.  charge 

holders  priority  over  execution  creditors,  Re  Standard 
Mfg.  Co.  (1891)  1  Ch.  627;  Re  Opera  Lim.  (1891)  3 
Ch.  260',Davey  S  Co.  v.  Williamson  (1898)  2  Q.  B.  194. 
It  will  also  give  priority  over  a  creditor  who  gets  a 
garnishee  order,  if  a  receiver  is  appointed  before 
creditor  obtains  payment:  Cairney  v.  Buck  (1906)  2 
K.  B.  746. 

Under  sections  69K  of  the  Act,  and  70  of  the  Wind- 
ing-up Act,  claims  which  are  made  preferential  under 
the  Winding-up  Act,  are  entitled  to  priority  over  a  pi-pijibij.; 
floating  charge  when  a  receiver  is   appointed  or  the  against^ 
bondholders  take  possession,  even  though  the  company  prior 
is  not  at  the  time  in  course  of  being  wound  up.  charges. 

The  clause  creating  a  floating  charge  may  contain 
^\'ords  which  prohibit  the  company  from  making  any 
mortgage  or  charge  in  priority  thereto.  Where  the 
debenture  charges  specified  assets,  with  a  provision, 
"  but  so  that  the  company  is  not  to  be  at  liberty  to 
create  any  mortgage  or  charge  in  priority  to  or  pari 
passu  with  the  said  debentures  "  such  words  will  not 
imply  the  right  to  create  a  floating  charge  contrary  to 
tlje  terms  of  the  specific  charge  already  given:  Grigson 
V.  Taplin  (1916)  85  L.  J.  Ch.  75.  *  Such  a  restric- 
tion will  be  good,  except,  of  course,  as  against  a 
mortgagee  for  value  without  notice  :  English  S  Scottish 
Co.  V.  Rrunton  (1892)  2  Q.  B.  700;  Re  Castell  &  Brown, 
Ltd.  (1898)  1  Ch.  315;  Re  Valletort  Sanitary  Steam 
Laundry  Co.  (1903)  2  Ch.  654.  The  plea  of  purchase  • 
for  value  witliout  notice  must  be  proved  in  its  entirety: 
Union  Bank  v.  Indian  and  General,  Etc.  (1908)  3  E.  L. 
R.  409,  (1908)  40  S.  C.  R.  510. 

A  company  having  power  to  do  so  can  sell  one  of  Saic  of 
several  businesses,  or  its  whole  undertaking,  notwith- 
standing the  existence  of  a  floating  charge:  Metropoli- 
tan Bank  v.  Vivian  (1900)  2  Cli.  654;  In  re  Borax  Co. 
(1901 )  1  Ch.  326.    While  the  license  to  the  company  to 
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Sects.       carry  on  its  business  continues,  a  dobcnturo  holder  can- 
69-69m^    not  require  that  a  particuhir  debt  owing-  to  the  company 
iion.Ks.  be  paid  to  hhn:  Robson  v.  Smith  (1895)  2  Ch.  118. 

A  seizure  under  a  landlord's  right  of  distress  will 
take  precedence  over  a  floating  charge,  if  exercised  be- 
fore the  security  ceases  to  float:  Lee  v.  Roundivood 
Colliery  (1897)  1  Ch.  373. 
Crystaiiiza-         When  the  business  of  the  company  ceases,  a  floating 
floating         charge  crystallizes,  and  the  rights  of  debenture  hold- 
charge,         pj.g  attacli:  Be  Panama  (1870)  5  Ch.  318;  Re  Farmers' 
Loan  and  Savings  Co.  (1899)  30  0.  R.  337.     The  mere 
fact  of  the  company  being  in  default  is  not  sufficient  to 
make  the  charge  cease  to  float:    Government  Stock  v. 
Manila  Ry.  (1897)  A.  C.  81.      The  debenture  holders 
must  take  some  step  to  enforce  their  security,  e.g.,  by 
the  appointment  of  a  receiver:  Nelson  v.  Faher  (1903) 
2  K.  B.  376. 

In  the  last  mentioned  case  it  was  held  that  the  hold- 
ers of  second  debentures  which  were  expressed  to  be 
subsequent  to  a  prior  issue  were  not  precluded  from 
getting  payment  of  their  debentures  in  cash  or  by  set- 
off, while  the  charge  in  the  first  debenture  remains  un- 
crystallized.  The  fact  that  the  debentures  were  ex- 
pressed to  be  subsequent  to  an  existing  issue  only  re- 
ferred to  the  relative  priority  of  the  debentures  as 
charges. 

The  mere  issue  of  a  writ  is  insufficient.  In  Re  Huh- 
hard  S  Co.  (1898)  W.  N.  158,  the  company  was  held 
entitled  to  issue  further  debentures  after  a  writ  had 
been  issued,  but  before  a  receiver  had  been  appointed. 
Where  an  order  appointing  a  receiver  had  been 
made  but  not  drawn  up  and  never  became  effective,  a 
landlord's  distress  was  held  to  take  priority  over  the 
debenture  holders:  Lee  v.  Roundwood  Colliery  (1897) 
l.Ch.  373. 

And  an  equitable  mortgage  by  a  deposit  of  title 
deeds,  coupled  with  a  memorandum  of  equitable 
charge,  is  entitled  to  priority  over  a  floating  charge, 
where  the  mortgagee  takes  without  notice,  although  the 
particular  property  is,  by  the  terms  of  the  debenture, 
prohibited  from  being  charged  by  the   company  in 
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priority  to  the  debentures:  Re  Castell  S  Broivn,  Ltd.      Sects. 
(1898)  ICli.  315.  69-69ii. 

A  creditor  who  holds  second  debentures  can  set 
these  off  against  a  debt  due  by  him  to  the  company  in 
respect  of  goods  purchased  while  the  company  was  a 
going  concern  and  before  the  holders  of  prior  deben- 
tures containing  a  floating  charge  appointed  a  receiver, 
even  though  the  second  debentures  are  expressed  to  be 
subject  to  the  prior  floating  charge:  Nelson  v.  Faher 
(&Co.  (1903)  2K.  B.  367. 

9.  Trust  deed  to  secure  bonds. 

It  is  usual  in  this  country  for  bonds  to  be  secured  by 
a  trust  deed,  which  procedure  carries  with  it  many 
advantages;  in  particular,  the  rights  of  the  trustee, 
Ijondholders  and  company  can  be  more  completely 
defined,  and  furthermore  where  the  trust  deed,  as  is 
usually  the  case,  contains  a  specific  charge  of  real 
estate,  the  trust  deed  itself  or  a  specific  charge  given 
pursuant  thereto  can  be  registered  as  an  encumbrance  Registration 
against  the  lands  affected  in  compliance  with  the  pro-  mortgage, 
visions  of  local  registration  laws.  It  has  been  held  in 
British  Columbia  that  a  charge  conferring  a  floating 
security  only,  could  be  registered  under  the  local  land 
Hogistrv  Act:  In  re  Land  Registration  Act  (1901-4)  10 
B.  C.  R.  370. 

Where  the  trust  deed  confers  a  mortgage  of  the 
chattels  of  the  company,  it  can  be  and  should  be  regis- 
tered as  a  chattel  mortgage.  As  this  is  sometimes  as  a  chattel 
objected  to  by  the  company  on  the  ground  that  such  a  '"^'^■'^"^se. 
cf)urse  would  affect  the  company's  business  reputation 
or  credit,  it  is  important  to  consider  tlie  effect  of  non- 
registration as  a  cliattel  mortgage.  In  practice  regis- 
tration as  a  chattel  mortgage  sliould  be  insisted  upon. 

Under  tlic  Dntjirio  Bills  of  Sale  and  Chattel  Mort- 
gage Act,  R.  S.  O.  (1914)  c.  13r)  and  tli(>  ads  of  other 
prox  iiices  containing  simihir  piovisions,  a  ti'ust  deed 
re(|uires  registration  for  its  validity  in  order  that  it  N.in-regis- 
niay  be  effective  as  regards  goods  and  chatlds  de- 
scribed ill  it:  National  Trust  v.  Trusts  and  Guarantee 
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Sects. 
69-69M. 


Rogistra- 
tiou  of 
trust  deed 
IIS  :i  chattel 
mortgage. 


Liquidator. 


Floating 
charge. 


( 1 })  1:^ )  2C)  0.  L.  R.  1279 ;  Jiank  of  Montreal  v.  Kirkpatrick 
(1901 )  2  0.  L.  R.  119.  So  far,  however,  as  the  subject 
matter  charg-od  does  not  answer  to  the  description  of 
goods  and  chattels  within  the  meaning  of  these  Acts, 
the  mortgage  may  be  severed,  and  while  it  may  be  in- 
\'alid  as  regards  goods  and  chattels  for  lack  of  registra- 
tion, it  may  be  valid  as  regards  other  assets  not  coming 
within  that  description.  Thus  in  National  Trust  v. 
Trusts  (Did  Guarantee,  supra,  the  trust  deed  was  held 
to  confer  a  valid  security  with  respect  to  book  debts, 
because  the  latter  were  choses  in  action  and  did  not 
come  within  the  description  of  goods  and  chattels.  The 
decision  followed  on  this  point  the  earlier  case  of 
Kitching  v.  Hicks  (1884)  6  0.  R.  739,  and  Thihaudeau 
V.Paul  (1894)  26  0.  R.  375. 

The  Ontario  Bills  of  Sale  and  Chattel  Mortgage  Act 
is  for  the  protection  of  creditors,  and  in  Re  Canadian 
Shipbuilding  Co.  (1912)  26  0.  L.  R.  564,  Riddell,  J.,  held 
that  the  protection  did  not  extend  to  the  liquidator' of 
the  company.  Consequently  it  was  held  tliat  the  liqui- 
dator had  no  locus  standi  to  impeach  a  bill  of  sale  for 
want  of  registration,  the  dictum  to  the  contrary  in  Re 
Canadian  Camera  Co.  (1901)  2  0.  L.  R.  677  being 
dissented  from.  This  decision  is  in  conflict  with  the 
decision  of  Teetzel,  J.,  on  this  point  in  National  Trust 
V.  Trusts  and  Guarantee,  supra,  which  was  followed  in 
Alberta  in  Imperial  Canadian  Trust  Co.  v.  Vallance 
(1915)  24D.  L.  R.  241. 

If,  however,  there  is  no  covering  trust  deed  and  the 
charge  is  contained,  as  it  may  be,  in  the  debentures 
themselves,  the  Bills  of  Sale  and  Chattel  Mortgage 
Acts  \vi\\  not  apply  and  registration  is  not  necessary 
for  the  validity  of  the  security:  Johnston  v.  Wade 
(1908)  17  0.L.R.  372. 

It  is  arguable  that  different  considerations  apply  to 
a  floating  charge.  A  floating  charge  transfers  no  title 
to  any  property  in  existence  or  to  after  acquired  goods, 
and  confers  upon  the  chargee  no  right  to  take  posses- 
sion or  interfere  with  the  subject  matter  of  the  floating 
charge  except  in  the  event  of  default,  but  in  National 
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Trust  V.  Trusts  and  Guarantee  (1912)  26  0.  L.  E.  279,      Sects, 
the  floating  charge  was  held  invalid  except  in  so  far  as    69-69m. 
it  related  to  book  debts. 

Where  parties  intend  to  give  security  by  way  of  a 
chattel  mortgage  within  the  meaning  of  the  Alberta 
Bills  of  Sale  Ordinance  and  the  instrument  is  defective 
for  non-compliance  with  the  Act  it  cannot  be  justified 
as  creating  a  floating  charge,  and  is  void  as  against 
creditors :  Imperial  Canadian  Trust  Co.  v.  Wood  Val- 
lance  (1915)  24  D.  L.  R.  241. 

Section  82  (2)  of  the  Ontario  Companies  Act,  R.  Uegistra- 
S.  0.  1914,  s.  178,  requires  a  duplicate  original  of  every  ontar^  Act. 
mortgage  securing  bonds,  debentures  or  debenture 
stock  to  be  filed  in  the  office  of  the  Provincial  Secretary. 
Probably  this  provision  is  directory  only  and  not  im- 
perative, see  Wright  v.  Harton  (1887)  12  App.  Gas. 
371,  a  decision  under  a  similar  provision  of  the  English 
Companies  Act  then  in  force.  Although  it  is  difficult 
to  see  how  the  Ontario  Act  can  affect  Dominion  com- 
panies it  is  the  practice  to  file  a  duplicate  original  of 
the  trust  deed  as  an  additional  precaution  where  On- 
tario assets  are  charged. 

If  it  is  desired  not  to  register  the  trust  deed  as  a 
chattel  mortgage  either  one  of  the  following  plans  may 
be  adopted ;  but  it  must  be  remembered  that  there  is  no 
certainty  of  absolute  security  without  such  registration 
and  in  view  of  the  change  in  the  practice  in  this  regard 
it  is  difficult  to  see  how  the  registration  of  a  bond  mort- 
gage as  a  cliattel  mortgage  can  injuriously  affect  tlie 
credit  of  a  company.  (1)  In  the  trust  deed  create  only 
•A  fixed  charge  on  real  estate  and  fixtures  making  no 
reference  to  any  floating  charge.  Then  in  the  bonds 
tliemselves  insert  a  clause  creating  a  floating  charge. 
r\)ssi])ly  the  case  of  Johnston  v.  Wade  applies  so  as  to 
give  the  bonds  validity  without  registration  notwith- 
standijig  the  existence  of  a  covering  trust  deed  capable 
of  registration  under  the  Bills  of  Sale  and  Chattel 
Mortgage  Acts.  (2)  Or  else,  liave  the  trust  deed  con- 
tain the  usual  provisions  as  to  floating  charge  and  in 
addition  have  the  company  execute  a  collateral  deben- 
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Sects.  turo  itself  containing  a  Hoating  charge.  It  is  an  addi- 
69-69M.  tioiial  procantion  to  reqnire  the  execution  of  such  a 
coUatoral  debenture  even  though  the  principal  trust 
deed  is  registered  as  a  chattel  mortgage. 
Hofristration  Registration  of  the  prescribed  particulars  of  any 
Acts. oi)  mortgage  or  charge  is  now  required  to  be  made  by  the 
A  (1)  :ii.  company  in  the  Department  of  the  Secretary  of  State. 
This  provision  is  taken  from  the  Imperial  Companies 
(Consolidation)  Act,  1908,  s.  93.  Non-registration 
makes  the  mortgage  or  charge  void  "against  the  liqui- 
dator and  any  creditor  of  the  company,"  s.  69A  (1), 
but  it  remains  good  as  against  the  company.  A  credi- 
tor, to  take  advantage  of  the  section,  must  be  a  creditor 
in  relation  to  the  mortgagor :  Dalton  v.  Dominion  Trust 
Co.  (1918)  3  W.  W.  R.  42  (B.C.).  The  certificate  of  the 
Secretary  of  State  is  conclusive  evidence  of  compliance 
with  the  section:  Yolland  Husson  S  Co.,  Ltd.  (1908)  1 
Ch.  152;  Cunard  Steamship  Co.  v.  Hopwood  (1908)  2 
Ch.  152.  Where  the  particulars  of  the  trust  deed  itself 
are  registered,  specific  charges  given  pursuant  thereto 
are  not  required  to  be  registered:  Cunard  Steamship 
Co.  v.  Hopwood,  supra. 

The  company  is  also  required  to  endorse  a  copy  of 
the  certificate  of  registration  on  the  bonds  issued,  keep 
a  register  of  mortgages  and  comply  with  the  other 
statutory  provisions  of  ss.  69A-ff. 

The  provisions  of  the  Act  cannot  be  evaded  by 
taking  an  assignment  absolute  in  form,  but  intended  to 
operate  as  a  mortgage :  Re  Metropolitan  Mortgage  and 
Savings  Co.  (1915)  7  W.  W.  R.  1204,  decided  under  s. 
102  of  the  British  Columbia  Act.  See  also  Wickson 
Co.,  Ltd.  V.  Dominion  Creosoting  Co.,  Ltd.  (1917)  55 
S.  C.  R.  303. 

The  equitable  doctrine  of  notice  does  not  apply 
under  the  section,  so  that  a  duly  registered  bond  takes 
priority  over  an  unregistered  mortgage,  even  where 
the  bondholder  took  his  bond  with  notice  of  the  prior 
mortgage:  In  re  Monolithic  Bldg.  Co.  (1915)  84  L.  J. 
Ch.  441;  (1915)  1  Ch.  643. 
Form  of  A  trust  deed  to  secure  debentures  follows,  to  some 

trust  deed,     extent,  the  ordinary  form  of  mortgage  with  power  of 
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sale,  but  the  standard  forms  now  in  use  contain  many      Sects, 
and   elaborate    provisions    for    the    i^rotection  of  the    69-69ii. 
bondholders,  the  trustee  and  the  company. 

An  acceleration  clause,  similar  to  that  in  a  mort- 
gage, is  frequently  inserted,  and  is  recognized  as  effec- 
tual by  the  courts:  WaUingford  v.  Mutual  Society 
(I88O/5  App.  Cas.  685. 

As  to  the  eif  ect  of  trust  deeds  to  secure  the  pajment 
of  mortgage  bonds,  see  Hatherton  v.  Temiscouta  Hy. 
Co.  (1897)  Q.  R.  12  S.  C.  481;  Wallhridge  v.  Farrell 
(1890)  18  S.  C.  'R.l;Redfield  v.  Wickham,  13  A.  C.  467. 

(1)  Position  of,  powers  and  duties  of  the  trustee. 

Where  bonds  are  secured  by  a  covering  trust  deed 
a  trustee  is  therein  appointed,  in  whom  the  title  to  the 
assets  specifically  charged  is  vested.  The  trustee  ap- 
pointed is  commonly  a  trust  company  and  it  is  im- 
portant that  the  trustee  should  be  authorized  under 
the  local  laws  of  the  province  in  which  the  assets  are 
situated  to  hold  such  assets  as  mortgagee  and  be  en- 
titled to  enforce  by  action  the  trusts  of  the  mortgage. 
The  Extra-provincial  Corporations  Acts  of  the  various 
provinces  make  the  obtaining  of  a  license  a  condition 
precedent  to  the  right  to  hold  lands  and  non-compli- 
ance with  this  requirement  would  seriously  affect  the 
security  of  the  bondholders.  In  a  New  Bruns^^^ck  case, 
liowever,  under  such  circumstances,  bondholders  were 
held  entitled  in  equity  to  a  first  charge  on  the  assets 
mortgaged  against  the  company  and  its  liquidator: 
Harrison  v.  Nepisiguit  Lumber  Co.  (1912)  11  E.  L.  R. 

Moreover,  in  all  the  provinces  an  unlicensed  foreign 
corporation  is  d('})arred  from  suing  in  the  local  courts, 
and  while  this  i)roliibition  is  ineffective  against  a  Do- 
minion com})any,  John  Deere  Plow  Co.  v.  Whartou 
(1915)  A.  C.  330,  it  is  good  against  other  foreign  com- 
panies: Assinihoia  Land  Co.  v.  Acres  (1916)  10  O.  W. 
N.  328.  Under  most  of  the  Extra-provincial  Corpora- 
tions Acts  the  mortgage  would  not  be  void  but  only 
unenforceable  and  on  compliance  with  the  statute  tlie 
right  to  sue  would  arise:  Sniilh  v.   Western  Canada 
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Sects.       Flour  Co.  (1911 )  17  W.  L.  R.  531,  a  case  under  the  Al- 
69-69 M.     borta  Foreign  Companies  Ordinance. 

The  duties  of  tlie  trustee  and  its  rights  and  powers 

Nvith  reference  to  the  mortgaged  assets  are  defined  by 

tJio  terms  of  the  trust  deed.     These  do  not  compel  the 

Position  of,    trustee  to  intervene  for  the  purpose  of  protecting  or 

liowcrs  and  <.         •  i  ■ 

iiitics  ^  eniorcing  the  security  except  on  requisition  of  the 
bondholders  and  tlien  only  upon  proper  indemnifica- 
tion. 

Modern  trust  deeds  contain  elaborate  provisions 
for  the  protection  of  the  trustee.  In  particular,  liabi- 
lity for  acts  of  agents  selected  with  reasonable  care, 
and  responsibility  for  anything  except  wilful  miscon- 
duct, gross  negligence  or  intentional  breach  of  trust  on 
the  part  of  the  trustee,  are  excluded.  The  importance 
of  such  a  clause  is  illustrated  by  Stothers  v.  Toronto 
General  Trusts  Corporation  (19i9)  44  0.  L.  R.  432. 

Where  the  trust  deed  provides  for  a  sinking  fund  to 
be  applied  in  the  purchase  of  bonds  which  are  offered 
for  redemption  at  the  lowest  price,  the  lowest  price 
means  the  lowest  average  price  obtainable.  And  if  the 
trustee,  by  paying  a  higher  price  for  a  block  of  bonds 
which  wall  exhaust  the  moneys  at  its  disposal,  thereby 
succeeds  in  redeeming  a  larger  number  of  bonds  than 
if  it  had  accepted  a  lower  tender  for  a  small  block  and 
had  had  to  pay  more  for  the  balance  required  to  ex- 
haust the  moneys  in  its  hands,  then  the  trustee  is 
entitled  to  reject  such  lower  tender:  Whicher  v.  Na- 
tional Trust  (1912)  A.  C.  377. 

A  trustee  for  bondholders  may  become  a  purchaser 
as  such  trustee  on  the  sale  of  the  mortgaged  assets : 
Royal  Trust  Co.  v.  Baie  des  Chaleurs  Ry.  (1907-12) 
13  Ex.  Ct.  Rep.  1. 

The  mortgagee  must  protect  to  the  best  of  its  ability 
the  security  it  has  taken  for  the  bondholders,  and  there- 
fore may  bring  an  action  to  enforce  the  trusts  of  the 
mortgage:  Hatherton  v.  Temiscouta  Ry.  (1897)  Q.  R. 
12S.C.  481. 

As  to  the  custody  of  title  deeds,  there  is  no  implied 
covenant  on  the  part  of  a  mortgagee  to  take  reasonable 
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care  of  them  during  the  continuance  of  the  security:      Sects. 
Gilligan  v.  National  Bank  (1901)  2  Jr.  513.  69-69m. 


The  company  should  covenant  to  pay  the  trustee's  Remuuera- 
reasonable  remuneration,  and  the  trust  deed  should  ''""' 
also  provide  that  this  is  to  be  paid  out  of  the  mortgaged 
assets,  otherwise  the  trustee  may  fail  to  obtain  priority 
over  tlie  bondholders  for  its  renmneration  out  of  pro- 
ceeds paid  into  Court  on  the  sale  of  the  assets  in  a 
debenture  holders'  action:  In  re  Accles,  Ltd.  (1902) 
51  W.  R.  57.  It  is  important  that  the  remuneration 
should  be  expressed  to  continue  until  the  assets  are 
realized:  Paul  v.  Piccadilly  Hold,  Ltd.  (1911)  2  Ch. 
534. 

AVhere  a  receiver  is  appointed  the  services  of  the 
trustee  in  the  ordinary  course  of  things  come  to  an  end 
and  renmneration  will  not  be  continued :  In  re  Locke  & 
Smith,  Ltd.  (1914)  1  Ch.  687. 

But  in  everj^  case  it  would  appear  to  be  a  question 
of  the  proper  construction  of  the  trust  deed ;  and  where 
the  trust  deed  provided  for  the  yjayment  of  a  yearly 
sum  to  the  trustees  for  their  services  as  trustee  during 
the  continuance  of  the  security,  it  wa^s  held,  that  not- 
withstanding the  appointment  of  a  receiver  under  a 
])i-ior  ti-ust  deed,  the  sale  of  the  company's  property, 
the  payment  off  of  the  first  mortgage  debentures  and 
Ihe  i)ayment  into  Court  of  the  balance  of  the  proceeds, 
the  trustees  were  entitled  to  their  remuneration  during 
the  continuance  of  the  security:  In  re  British  Consoli- 
dated Oil  Corporation  (1919)  88  L.  J.  Ch.  260. 

As  to  the  principles  on  wliicli  remuneration  lias  l)e(>n 
awarded  l)y  tiie  Court  see  Toronto  (leneral  Trusts  v. 
Central  Ontario  (1905)  6  ().  AV.  K.  350.  See  also  on 
rcminiei-atioii  of  the  trustee,  II<tnson  v.  MonI rc<d  Park 
and  Island  Ifg.  (1902-3)  5  Que.  P.  R.  355;  Bogal  Trust 
Co.  v.  Atlantic  and  Lake  Superior  By.  (1907-12)  13  Ex. 
T't.  Rep.  42,  at  ]).  60.  A  trustee  nuiy  sue  the  company 
for  its  own  i-eniuneration  without  ol)taining  authoriza- 
tion from  liie  bondholders:  Hatherton  v.  Temiscouta 
(1897)  Que.  12  S.  C.  481. 

D.C.A.— 26 
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(2)  Interest. 

Sects.  i^  iy  advisable  I'or  tlio  trust  deed  to  provide  tliat  iii- 

69-69AI.  terest  shall  be  payable  at  the  agreed  rate  both  before 
and  after  maturity  and  before  and  after  default,  other- 
wise interest  will  only  after  maturity  be  allowed  as 
ilamages  and  will  be  computed  at  the  statutory  rate 
which  is  five  per  cent,  per  annum:  E.  S.  C.  (1906)  c. 
120,  s.  3;  People's  Loan  and  Deposit  v.  Grant  (1890) 
]8  S.  C.  R.  262;  Plenderleith  v.  Parsons  (1907)  U  0.  L. 
li.  619.  Where  a  rate  higher  than  the  statutory  rate  is 
contracted  for  it  can  be  recovered :  Middleton  v.  Scott 
(1902)  4  0.  L.  R.  459;  Prinrjle  v.  Hutson  (1909)  19  0. 
L.  R.  652,  but  the  provision  must  be  specific.  "  Until 
paid"  or  "fully  paid  and  satisfied"  are  insufficient. 
This  has  been  held  to  mean  up  to  the  day  fixed  for  pay- 
ment of  principal,  and  not  to  carry  the  implication  that 
subsequent  interest  is  to  be  paid  at  the  same  rate: 
People's  Loan  and  Deposit  Co.  v.  Grant  (1890)  18  S.  C. 
R.  262. 

Where  the  trustee  under  a  mortgage  to  secure  bonds 
makes  a  declaration  under  an  acceleration  clause  call- 
ing in  the  principal  and  interest,  it  has  been  held  that 
interest  at  the  rate  provided  for  and  not  at  the  statu- 
tory rate  was  payable  after  the  date  of  the  declaration. 
The  mortgagor  by  the  interest  coupon  expressly 
promised  to  pay  a  specific  sum  of  money  on  a  specified 
date  at  a  specified  place,  and  the  rate  of  interest  was 
not  affected  in  any  way  by  default  occurring  within  the 
period  covered  by  the  agreement  for  interest.  The 
debt  w^as  not  being  detained  any  more  after  the  declara- 
tion than  before  and  it  is  only  where  the  party  is  de- 
taining the  debt  beyond  the  period  during  which  the 
rate  of  interest  is  agreed  upon  that  the  statutory  rate 
applies:  Eastern  Trust  v.  Gushing  Sidphite  (1906)  2 
E.  L.  R.  93;3N.  B.  Eq.  392. 

Where  a  judgment  has  been  recovered  for  principal 
interest  and  costs  the  original  debt  is  merged  in  the 
judgTnent  and  interest  at  the  statutory  rate  only  is 
2i\\o\xe,di:  European  Central  By.  (1876)  4  Ch.  D.  33.  A 
covenant  to  pay  interest  may  be  so  expressed  as  not  to 
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merge  in  a  judgment,  e.g.,  a  covenant  to  pay  interest  Sects, 
so  long  as  any  part  of  the  interest  remains  due  either  69-69m. 
on  the  covenant  or  on  a  judgment,  per  Fry,  L. J.,  in 
Ex  parte  Feivings  (1884)  25  Ch.  D.  338,  at  p.  355,  and 
see  In  re  Agricultural  Cattle  Insurance  Co.  (1876-7)  4 
Ch.  D.  34n,  and  Popple  v.  Sylvester  (1883)  22  Ch.  D.  98. 
In  a  winding-up  a  bondholder  can  only  prove  in- 
terest to  the  date  of  the  winding-up:  Re  Winding-up 
Act  and  Summer  side  Electric  (1908)  5  E.  L.  R.  129, 
139. 

Coupons. 

It  is  usual  to  make  the  interest  on  bonds  payable  by 
coupons  to  bearer,  and  where  this  is  done  such  coupons 
are  negotiable  securities:  Toronto  General  Trusts  v. 
Central  Ontario  Ry.  Co.  (1905)  10  0.  L.  R.  347;  Mc- 
Kenzie  v.  Montreal  and  Ottaiva  Ry.  (1878)  29  U.  C.  C. 
P.  333 :  Connolly  v.  Montreal,  Sc,  Ry.  Co.  (1901)  Q.  R. 
20  S.  C.  1.  A  coupon  detached  from  the  bond  to  which 
it  relates  does  not  lose  the  benefit  of  the  mortgage  lien : 
Trusts  and  Guarantee  v.  Grand  Valley  Ry.  Co.  (1919) 
44  0.  L.  R.  398,  412.  The  holder  of  detached  coupons 
can  sue  on  them  without  being  at  the  same  time  holder 
of  the  bond :  McKenzie  v.  Montreal,  &c.,  Co.,  supra. 

The  holder,  however,  takes  subject  to  the  terms  of 
the  trust  deed,  e.g.,  that  no  action  shall  be  brought 
except  by  the  trustee:  Levis  Coiiuli/  I\if.  v.  Foioitaiiie 
(1904)  Q.  R.  13  K.  B.  523.  Coupons  on  bonds  secured 
l)y  a  trust  deed  partake  of  the  nature  of  a  specialty 
and  are  barred  in  twenty  years:  Toronto  General 
Trusts  V.  Crufral  Ontario'  Ri'/.  Co.  (1903)  (l  O.  I..  K. 
534;  (1904)  8  ().  L.  R.  G04. 

As  to  the  circumstances  iiiidci-  which  the  acquisition 
and  payment  of  coupons  will  have  the  effect  of  preserv- 
ing the  lien  and  the  right  to  rank  with  the  bond  for 
interest  payments;  see  Trusts  and  Guarantee  Co.  v. 
Grand  Valley  Ry.  Co.,  supra,  and  cases  cited. 

Bond  interest  is  payable  wliether  there  are  profits 
or  not  unless  it  is  expressly  provided  that  interest  shall 
be  payable  out  of  profits  only.  Such  Ixuids  are  called 
"iiu'oiiic  bonds."    Where  interest  is  |)ayai>le  out  of  net 
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Sects.       i)i-()lits  only  the  coiiipniiy  is  not  entitled  to  carry  the  net 
^69-69m^  proiits  forwnril,  but  mnst  set  aside  so  much  as  is  neces- 
sary Tor  the  maintenance  of  the  security  and  use  the 
bahince  in  payment  of  interest  on  the  bonds:  IIcslop  v. 
Paiaguay  Central  By.  (1910)  54  S.  J.  234. 

If  the  assets  of  a  company  are  insutlicient  to  pay  in 
full  the  principal  of  the  bonds  and  ai-rears  of  interest 
the  assets  ought  to  be  distributed  rateably  according 
to  the  amounts  due  for  principal  and  interest  although 
some  of  the  bondholders  have  been  i)aid  interest  down 
to  a  later  date  than  others.  The  latter  are  not  entitled 
to  any  preferential  payment  of  arrears:  In  re  Midland 
Express  (1914)  1  Ch.  41.  From  the  time  when  the 
security  crystallizes  there  can  be  no  priority  among  the 
bondholders,  per  Swinfen  Eady,  L.J.,  at  p.  49. 

(3)  Redemption. 

Bonds  may  be  perpetual,  redeemable  on  notice  or 
may  be  for  a  fixed  number  of  years.  A  company  would 
Redemption.  Hot  have  powcr  to  issuc  irredeemable  bonds  in  the  ab- 
sence of  such  a  provision  as  is  contained  in  s.  69  (8)  :  In 
re  Southern  Brazilian  Bio  Grande  del  Sid  By.  Co. 
(1905)  2  Ch.  78. 

The  use  of  tlie  term  *' irredeemable"  usually  means 
that  the  company  has  no  power  to  redeem,  but,  if  the 
context  so  requires,  may  mean  that  the  bondholder 
cannot  claim  redemption:  WUley  v.  Joseph  Slock  <& 
Co.  (1912)  2  Ch.  134,  note. 

Bonds  for  a  fixed  term  of  years  are  not  redeem- 
able before  maturity  at  the  option  of  the  company 
without  the  consent  of  the  holders.  Where  a  company 
as  an  alternative  to  making  a  fixed  portion  of  its  bond 
indebtedness  repayable  annually  (which  can  be  accom- 
Ijlished  by  means  of  the  issue  of  "serial"  or  "instal- 
ment" bonds)  desires  to  have  the  option  to  retire 
annually  a  propoi-tion  of  its  bonds,  the  trust  deed  may 
contain  special  clauses  relating  to  the  redemption  of 
bonds,  providing  for  the  creation  of  a  sinking  fund  and 
the  retirement  of  a  certain  proportion  of  bonds  annu- 
ally by  means  of  drawings. 
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Where  the  trustee,  under  a  provision  in  the  trust      Sects, 
deed,  is  directed  to  purchase  bonds  offered  to  it  for    69-69:^. 
redemption  at  the  lowest  price,  that  means  the  price  " 

which  is  lowest  on  the  average  as  applied  to  the  whole 
block  purchased:  National  Trust  v.  Whicher  (1912) 
A.  C.  377. 

Where  bonds  ar^  expressed  to  be  ''redeemable"  at 
a  certain  date  it  means  that  the  company  may  redeem 
them  if  it  so  desires,  but  is  not  obliged  to  do  so: 
Morrison  v.  Chicago  and  N.  W.  Granaries  (1898)  1  Ch. 
263. 

Where  debentures  contained  a  covenant  for  re- 
demption "on  or  after"  a  certain  date,  with  a  further 
provision  that  the  particular  debentures  to  be  paid  off 
would  be  determined  by  ballot  and  that  six  months' 
notice  would  be  given  by  the  company  of  the  deben- 
tures drawn  for  payment,  the  company  having  failed 
to  hold  any  ballot,  one  of  the  debenture  holders  gave 
the  notice  and  it  was  held  that  the  principal  moneys  be- 
came presently  due  and  pavable  :  In  re  Tewkesbury  Gas 
Co.  (1911)  2  Ch.  279. 

Where  the  principal  is  made  to  fall  due  on  the  occur- 
rence of  a  certain  event,  e.g.,  a  winding-up,  the  com- 
pany or  the  guarantors  of  the  bonds  are  entitled  to 
ledeein,  and  the  bondholders,  in  the  absence  of  other 
provisions  in  the  bonds,  have  no  option  to  refuse  re- 
demption :  Consolidated  Gold  Fields  of  South  Africa  v. 
Suniiiicr  d-  Jack  East,  Lim.  (1913)  82  L.  J.  Ch.  214. 

The  ordinary  rule  of  "once  a  mortgage  always  a  caoggins  tiM> 
mortgage"    and    the    principle    that    anv    stii)ulation  ^^"'^^y  ?.f 

,  .    ,  ,  .  •  '  redemption. 

wliicli  restricts  or  clogs  the  equity  of  rodcnii^lioii  is 
void,  apply  to  mortgages  by  a  company. 

Tlius  wlici-e  a  company  to  secure  a  loan,  pk^dged  its 
bonds  witli  Mil  option  to  tlie  pledgee  to  jnii-cliase  at  forty 
l)er  cent,  within  twelve  montlis,  the  loan  to  l)ecom('  (hie 
on  thirty  days'  notice  l)y  either  side,  it  was  hehl  the  op- 
tion was  void  on  tlie  lender  endeavoring  to  exei'cise  it 
witliin  tlie  twelve  montlis  and  before  notice  of  i-edcmj)- 
tion  had  been  given  by  the  company.  The  company  was 
entitled  to  redfom   on  paynu-nt  of  pi-incipnl,   intei-cst 
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Sects.  and  costs:  Siuuncl  v.  Jarrah  Timber,  Sc,  Corporation 
69-69M.     (1904)  A.  C.  323. 

But  where  the  stipulation  by  the  mortgagee  is  a  col- 
lateral contract,  though  contemporaneous,  in  sub- 
stance independent  of  the  security,  and  not  unfair,  the 
Court  will  enforce  the  bargain  of  the  parties :  Kreglin- 
(jcr  V.  New  Patagonia,  dc,  Go.  (1914)  A.  C.  25.  In  that 
case  the  lenders  advanced  money  to  the  borrowers 
upon  the  security  of  a  floating  charge  over  all  their 
property  present  and  future,  and  agreed  not  to  demand 
redemption  for  a  period  of  five  years,  but  the  borrow- 
ers were  to  be  at  liberty  to  repay  the  debt  at  an  earlier 
period  on  giving  notice.  The  agreement  also  contained 
a  provision  that  the  borrowers  should  not  sell  any 
sheepskins  to  any  purchasers  other  than  the  lenders 
for  a  period  of  five  years  from  the  date  of  the  agree- 
ment so  long  as  the  lenders  were  willing  to  purchase 
the  same  at  an  agreed  price.  The  loan  was  paid  off 
before  expiration  of  the  five  years.  It  was  held  that 
the  option  of  purchasing  the  sheepskins  was  not  ter- 
minated but  continued  for  the  period  of  five  years. 

Quaere,  whether  the  doctrine  against  clogging  the 
equity  of  redemption  applies  to  debentures  secured  by 
a  floating  charge :  DeBeers  Consolidated  Mines,  Ltd.  v. 
British  South  Africa  Co.  (1912)  A  C.  52,  per  Lord 
Atkinson,  at  p.  68. 

(4)  Enforcing  the  security  on  default. 

Default  may  occur  under  the  trust  deed  or  inde- 
pendently of  its  provisions.  It  occurs  under  the  trust 
deed  if  one  of  the  events  happens  on  the  occurrence  of 
v/hich  the  security  is  expressed  to  become  enforceable, 
e.g.,  non-payment  of  principal  or  interest,  failure  to 
pay  taxes,  suffering  an  execution  to  be  levied  against 
the  mortgaged  premises,  etc.,  etc. 

Independently  of  any  provision  in  the  trust  deed 
the  security  becomes  enforceable,  so  far  as  the  mort- 
gage of  the  company's  undertaking  is  concerned,  if  the 
company  ceases  to  carry  on  its  business:  Hodson 
V.  Tea  Co.  (1890)  14  Ch.  D.  859  (appointment  of  a  re- 
ceiver) :  In  re  Crompton  S  Co.  (1914)  1  Ch.  954  (re- 
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solution  for  voluntary  mnding-up)  ;  Wallace  v.  Uni-     Sects. 
versal  Automatic  Machine  Co.  (1894)  2  Cli.  547  (com-    69-69m. 
pulsory  winding-up). 

If  the  trust  deed  calls  for  payment  at  a  specified 
place,  e.g.,  at  the  registered  office  of  the  company,  there 
is  no  default  unless  the  bondholder  presents  himself  at 
that  place  and  demands  pajnnent:  In  re  Escalera 
(1908)  25  T.  L.  R.  87.  If  more  than  one  place  is  named 
for  payment,  e.g.,  at  a  specified  bank  or  at  the  head 
office  of  the  company,  then  it  is  for  the  person  to  whom 
pajTiient  is  to  be  made  to  fix  the  place  of  pajTnent,  and 
unless  he  has  done  so  there  is  no  default :  Thome  v. 
City  Rice  Mills  (1889)  40  Ch.  D.  357,  359.  Whether 
there  has  been  default  is  a  question  to  be  determined  on 
the  wording  of  the  trust  deed.  In  In  re  Harris  Calcul- 
ating Machine  Co.  (1914)  1  Ch.  920,  the  conditions  en- 
dorsed on  the  debentures  were  as  follows : — 

"(3)  The  principal  moneys  hereby  secured  shall 
immediately  become  payable  ...  if  the  regis- 
tered holder  shall  serve  notice  upon  the  company  re- 
quiring payment  of  the  principal  moneys  and  interest 
(if  any)  and  the  company  has  made  default  .  .  . 
for  tliree  days  after  such  service :"  ''  (12)  the  principal 
moneys  .  .  .  will  be  paid  at  Lloyds  Bank,  Limited, 
222  Strand,  W.C.,  or  other  the  company's  bankers  for 
the  time  being,  on  presentation  of  this  debenture, 
which  must  be  surrendered  on  pajinent." 

A  Ijondholder  gave  notice  to  the  company  requiring 
payment  of  principal  and  interest  within  three  days, 
but  neither  principal  nor  interest  was  paid,  and  the 
bondholder  then  commenced  a  debenture-holder's  ac- 
tion, claiming  the  usual  relief.  The  defence  stated  in 
general  terms  that  the  money  was  not  due.  It  was  held 
that  thei-c  jiad  been  default  in  payment  of  interest 
under  condition  3  and  that,  therefore,  compliance  with 
condition  12  as  to  presentation  for  payment  was  un- 
necessary in  order  to  render  the  principal  liable. 

If  presentation  is  re(iuisite  it  is  a  condition  pre- 
cedent and  should  be  pleaded  in  defence :  In  re  Harris 
Calculating  Machine  Co.  (1914)^1  Ch.  920. 
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Sects.  Tlio  boiulliolclers  or  tlio  tnistec  on  (lei'ault  occurring 

69-69 M.  ill  payment  of  princii)al  or  interest  have  all  the  reme- 
Kiifoii-iiii;  <^ii^'S  ^">f  '^  niortii'ai>-ce.  They  may  sue  tlie  company  on  the 
!l?  (iTfui'u "^  covenant  for  repayment,  or  they  may  a])])ly  to  the  court 
for  the  appointment  of  a  receiver,  or  may  bring  action 
of  foreclosure.  The  latter  remedy  ^vill  only  be  granted 
if  all  the  boiuUiolders  are  before  the  Court:  In  re  Con- 
liiiriitdl  Oxyfien  Co.  (1897)  1  Ch.  511.  The  usual  ac- 
celeration clause,  whereby  in  the  event  of  default  for  a 
stated  period  the  whole  principal  sum  becomes  due,  is  a 
cumulative  provision  and  does  not  interfere  with  the 
right  to  foreclosure  which  becomes  immediately  exer- 
cisable on  the  occurrence  of  default:  Farmers'  Loan 
and  Trust  v.  Nova  Scotia  Central  (1891-2)  24  N.  S.  R. 
542.  Immediately  on  default  the  trustees  for  bond- 
holders can  sue,  even  though  there  may  be  other  reme- 
dies provided  in  the  trust  deed  which  are  not  available 
until  after  a  stated  period  has  elapsed:  Allan  v.  Mani- 
toba and  Northwestern  (1894)  10  Man.  L.  R.  106. 

The  trustee  for  bondholders  may,  if  the  right  ig 
given  by  the  trust  deed,  enter  and  take  possession  and 
sell.  In  Wade  v.  Craiu  (1915-16)  35  0.  L.  R.  402,  an  un- 
paid vendor  of  lands,  whose  agreement  permitted  him 
on  default  of  the  purchaser  to  enter  and  take  posses- 
sion, on  default  occurring  took  possession  not  only  of 
the  lands  but  also  of  certain  chattels  which  were  claimed 
in  an  action  by  the  liquidator.  The  vendor  attempted 
to  justify  the  taking  of  the  chattels  under  the  terms  of  a 
charge  conferred  by  bonds  of  which  he  held  some 
$24,000  out  of  an  issue  of  $100,000.  The  Appellate 
Division  held  that  the  attempted  justification  failed 
and  that  in  the  absence^  of  the  other  bondholders  who 
were  not  before  the  Court  there  should  be  no  adjudica- 
tion on  the  right  to  prove  on  the  bonds  in  the  winding- 
uj).  The  judgment  of  the  Appellate  Division  was 
affirmed  bv  the  Supreme  Court  of  Canada  (1918)  55  S. 
C.  R.  208.' 

A  bondholder  may,  if  principal  or  interest  is  unpaid, 
file  a  winding-up  petition:   Borough  of  Portsmouth 
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Tramivays  (1892)  2  Ch.  362 ;  and  a  bondholder  wlio  lias  Sects, 
brought  an  action  and  obtained  the  appointment  of  a  69-69m. 
receiver  is  not  thereby  disentitled  from  petitioning  to 
wind  up,  ihid.  A  bondholder  whose  principal  or  in- 
terest is  not  due  is  not  a  creditor  entitled  to  petition 
for  a  winding-up  order:  In  re  Melbourne  Breivery 
(1901)  1  Ch.  453. 

The  bondholders  need  not,  however,  wait  until  the  jeopardy. 
events  on  which  the  mortgage  becomes  enforceable 
occur.  If,  for  example,  judgments  have  been  recovered 
against  the  company  and  executions  are  likely  to  issue 
the  bondholders  are  entitled  to  have  a  receiver  ap- 
pointed even  though  the  company  is  not  in  default: 
Grig  son  v.  Taplin  (1916)  85  L.  J.  Ch.  75 :  In  re  London 
Pressed  Binge  Co.  (1905)  1  Ch.  576;  or  where  the  com- 
pany proposed  to  distribute  its  reserve  fund  which 
was  practicallv  its  only  asset  among  the  shareholders : 
Tilt  Cove  Copper  Co.  (1913)  2  Ch.  588. 

This  is  called  the  doctrine  of  "jeopardy,"  and  the 
principle  on  which  the  Court  intervenes  is  that  the 
bondhoklers  need  not  stand  by  and  see  the  assets 
seized  by  unsecured  creditors.  It  is  not  sufficient  for 
the  plaintiff  merely  to  show  that  the  proceeds  of  the 
assets  if  realized  would  be  insufficient  to  pay  off  the 
})onds:  In  re  New  York  Taxicab  Co.  (1913)  1  Ch.  1;  • 
but  see  Braunstein  v.  Marjoiaine  (1914)  58  Sol.  J.  755, 
where,  however,  there  were  other  circumstances  i)re- 
scnt.  A  mortgagee  is  entitled  as  of  right  to  a  receiver, 
altiiough  judgment  creditors  may  already  have  had  one 
of  tlieir  own  appointed:  Allaii.  v.  Manitoba  (1899)  10 
Man.  L.  R.  101. 

Tlie  mei-e  fact  that  the  (M)nii)aiiy  lias  gone  into  TKiui-  i:ii>ot  of 
dation  does  not  prevent  a  l)()iidholder  I'l-om  biiiiging 
;in  Jiction  to  enforce  his  security:  /;/  re  lj<iug<'ttd(de 
Cotton  Spinning  Co.  (1878)  S  Cli.  I).  151;  Iniprrial 
Paper  Mills  v.  Qnehec  Bank  (1910)  2  O.  W.  N.  1500, 
1502. 

Prima  facie  a  mortgagee  is  eiitilled  to  |)ossessi()ii 
of  the  assets  mortgaged  to  him  ami  a  licpiidator  ouglit 
not, l)y  taking  i)OSsession, to  iiitei-fere  willi  llie  securily: 
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Sects. 
69-69AI. 

Enforcing 
the  security 
on  default. 


Shortrecd  v.  Raven  Lake  (1909)  13  0.  W.  R.  720.  It 
was  lield  in  tlie  same  case  that  if  the  parties  could  not 
ai^ree  as  to  what  was  si)ecilically  covered  by  the  mort- 
i>age  the  plaintiff  might  have  leave  to  bring  an  action 
or  an  issue  iiiii>lit  be  directed  for  this  purpose. 

If  a  mortgagee  has  already  conunenced  an  action 
and  a  winding-up  intervenes  he  should  have  leave  to 
proceed  except  under  special  circumstances,  or  unless 
the  same  relief  is  given  to  him  in  the  winding-up  as  he 
would  obtain  in  the  action:  Re  David  Lloyd  S  Co. 
(1877)  6-Ch.  D.  339.  Leave  will  usually  be  granted  as 
a  matter  of  course,  per  Meredith,  C.  J.,  in  Re  Brampton 
Gas  Co.  (1902)  4  0.  L.  R.  509,  at  p.  518,  and  Capital 
Trust  Corporation  v.  Yellotvhead  Pass  Coal  Co.  (1916) 
27  D.  L.  R.  25 ;  but  see  Re  International  Trap  Rock  Co., 
Ltd.  (1915)  8  0.  W.  N.  599.  There  a  motion  was  made 
for  leave  to  proceed  to  enforce  a  mortgage,  a  winding- 
up  having  intervened.  Lennox,  J.,  made  an  order 
allowing  the  applicants  to  proceed  to  enforce  their 
mortgage  after  the  expiration  of  three  months,  subject 
to  the  right  of  the  liquidator  or  an  unsecured  creditor 
or  a  shareholder  to  apply  for  an  extension  of  time.  The 
judge  held  that  he  had  a  discretion  to  refuse  leave  to 
l)roceed,  adopting  the  reasoning  of  Kay,  J.,  in  In  re 
Henry  Pound  (1889)  1  Megone  279,  and  not  following 
Re  David  Lloyd  S  Co.  (1877)  6  Ch.  D.  339.  In  In  re 
Excelsior  Brick  Company,  an  unreported  case  decided 
by  Middleton,  J.,  June  22, 1916,  an  application  was  made 
by  a  bondholder  on  behalf  of  himself  and  all  other 
Ijondholders  for  the  enforcement  of  the  bonds  and  a  re- 
ceiver. The  company  was  in  liquidation.  The  liquida- 
tor had  been  appointed  receiver  under  a  permissive 
condition  authorizing  the  majority  to  do  so.  There 
were  no  assets  of  the  company  other  than  a  certain 
judgment  which  the  liquidator  had  obtained  in  an  ac- 
tion then  in  appeal  and  the  proceeds  of  an  encumbered 
farm  when  sold.  Under  these  circumstances,  as  the 
liquidator  would  hold  all  assets  subject  to  the  bond- 
holders' rights  the  judge  held  that  it  was  inadvisable 
for  the  estate  to  be  put  to  the  expense  of  an  action.  It 
was  further  held  that  the  estate  being  realized  by  the 
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liquidator  in  botli  capacities  any  question  raised  as  to      Sects, 
the  bondholder's   rights  to  participate  in  the  assets    69-69m. 
might  have  to  be  decided  by  an  action  if  and  when  the 
issue  definitely  arose  and  there  were  assets  to  which  its 
decision  might  be  applied. 

Re  International  Trap  Rock  Co.,  Ltd.,  appears  to 
1)0  in  conflict  with  an  earlier  decision  of  In  re  British 
Columbia  Tie  and  Timber  Co.  (1908)  14  B.  C.  R.  81, 
where  Clement,  J.,  following  Re  David  Lloyd  S  Co.,  dis- 
missed a  motion  by  a  liquidator  for  an  order  to  re- 
strain a  mortgagee  in  possession  from  proceeding  to 
sell,  and  thought  that  as  the  mortgagee's  action  did  not 
come  within  any  one  of  the  classes  of  "proceeding" 
specified  in  s.  23  of  the  Winding-up  Act,  section  22 
should  not  be  extended  to  cover  any  proceeding  outside 
those  classes.  But  quaere,  whether  this  decision  is 
good  law.  It  has  been  held  that  after  a  winding-up 
order  property  of  a  company  can  not  be  sold  for  taxes : 
School  Commissioners  of  Eochelaga  v.  Montreal 
Abattoir  (1887)  3  M.  L.  R.  (Q.  B.)  116. 

Where  the  bondholders  have  in  an  action  obtained 
the  appointment  of  a  receiver,  and  a  liquidator  is  sub- 
sequently appointed  in  a  winding  up,  the  receiver  will 
not  be  displaced  unless  there  is  some  strong  reason  for 
so  doing:  Strong  v.  CarUjle  Press  (1893)  1  Ch.  D.  268. 
In  England  the  Court  will,  as  a  general  rule,  appoint 
the  liquidator  in  place  of  the  receiver  to  act  as  receiver 
as  well  as  liquidator  where  a  debenture  holder  has  got 
an  order  from  the  Court  appointing  a  receiver :  In  re 
Joshua  Stubbs,  Ltd.  (1891)  1  Ch.  D.  475 ;  but  not  where 
the  receiver  has  been  appointed  by  the  debenture  hold- 
ers themselves  under  a  power  to  do  so :  Re  Pound,  Son 
&  Ilutchiufjs  (1889)  42  Ch.  D.  402,  unless  the  pov/er 
has  not  been  exercised  bona  fide:  Maskelyne  v.  British 
Typcnriter  (1898)  1  Ch.  133. 

Where  a  majority  of  the  dcbciilurc  holders  iiikUt  a 
power  contained  in  the  debentures  had  appointed  the 
liqui(Uitor  of  the  (•()rii])aiiy  as  i-eceiver  ;nid  ;ni  api)lica- 
tion  was  subse(pieiilly  made  for  tlie  a])p()inlment  of  an- 
other receiver,  Britton,  .1.,   in    Ite  Civil  Service  Co- 
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Sects.        oixTdlirc  Siippli/  AssorialioH  (IDIO)   10  ().  W.  N.  143, 

69-69AI.     was  of  the  opinion  tlint  \\\o  niajority  ol'  the  debentiiro 

Kiitoiriii?      hohlers  conhl  ni)i)oint  nnotlior  receiver  in  place  of  the 

!m  default"^    TKinidator  and  that  the  (\)ni't  was  not  debarred  from 

appointing'  another  person  l)eeanse  of  the  former  action 

of  the  majority. 

See  also  Bauk  of  Montreal  v.  Maritime  Sulphide 
Fibre  Co.  (1901)  2  N.  B.  Eq.  328,  where  the  liquidators 
under  a  winding-up  order  granted  subsequently  to  the 
api)ointment  of  a  receiver  disputed  the  validity  of  the 
mortgage  and  the  extent  of  the  property  covered  and 
the  Court  held  that  the  receiver  (who  had  been  ap- 
pointed before  the  winding-up  order,  but  after  the  ap- 
plication to  wind  up)  should  not  be  discharged  but  the 
order  a])pointing  the  receiver  was  varied  and  confined 
to  the  property  described  in  the  mortgage. 

Where  the  majority  was  made  up  in  part  of  deben- 
tures equitably  mortgaged  to  the  plaintiffs  who  had 
not  been  consulted  in  making  the  appointment,  it  was 
held  that  the  appointment  had  not  been  properly  -made 
and  that  a  receiver  should  be  appointed  by  the  Court: 
In  re  Sloqqer  Automatic  Feeder  Co.  (1915)  84  L.  J. 
Ch.  587. 

(5)  Who  may  exercise  rem-edies  on  default. 

It  is  the  right  of  the  bondholders  themselves  to 
enforce  the  security  in  the  absence  of  a  contrary  pro- 
vision in  the  trust  deed,  and  the  action  may  be  brought 
by  a  bondholder  suing  on  behalf  of  himself  and  all 
other  bondholders  making  the  trustee  a  co-defendant 
with  the  company.  It  is  usual,  however,  for  the  trust 
deed  to  curtail  the  right  of  bondholders  to  take  proceed- 
ings and  in  every  case  the  terms  of  the  document  must 
be  looked  at  to  ascertain  the  bondholders'  rights  in  this 
regard.  Thus,  in  Levis  County  By.  v.  Fountaine  (1904) 
Q.  R.  13  K.  B,  523,  where  the  trust  deed  provided  that 
''any  proceeding  for  the  purpose  of  enforcing  the  prin- 
cipal and  interest ' '  of  the  bonds  should  be  initiated  by 
the  trustee  in  its  own  name,  it  was  held  that  such  pro- 
vision deprived  the  bondholders  of  the  right  of  suit  and 
was  binding  on  a  person  who  had  acquired  coupons 
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which  wore  held  to  be  subject  to  the  covenants  con-      Sects, 
tained  in  the  bonds.    A  contrary  principle  was  stated    69-69m. 
in  Sliau^jJnies.sij  v.  Imperial  Trust  Co.  (1904)  3  X.  B.  ' 

Eq.  5,  though  the  Court  in  that  case  held  that  there  was 
evidence  of  refusal  by  the  trustee  to  take  proceedings. 
In  Clcary  v.  Brazil  Rij.  (1916)  85  L.  J.  K.  B.  32, 
where  the  trust  deed  contained  a  common  provision  to 
the  effect  that  no  bondholder  should  have  the  right  to 
institute  any  suit  or  proceeding  for  the  execution  of 
the  trusts  of  the  trust  deed,  that  was  held  not  to  disen- 
title a  bondholder  from  suing  for  arrears  of  interest  on 
the  covenant  contained  in  the  bond  and  the  coupons 
attached.  The  usual  clause  in  a  trust  deed  authorizing 
the  trustee  to  take  proceedings  on  requisition  of  the 
bondholders  will  not  prevent  trustee  from  suing  for  its 
i-emuneration  without  having  first  obtained  authoriza- 
tion from  the  bondholders:  Ratherton  v.  Temiscouta 
By.  Co.  (1897)  Q.  R.  12  S.  C.  481. 

(6)  Receivers. 

A  rec('i\-er  may  be  appointed  l)y  the  bondholders  Receiver 
themselves  or  by  the  trustee  where  there  is  a  power  uHJel."*^ 
given  in  the  bonds  or  covering  trust  deed,  if  any;  or  by  power. 
the  Court  in  a  debenture-holders'  action.    The  circum- 
stances under  wliich  the  Court  will  appoint  a  receiver 
at  the  instance  of  the  bondholders  have  been  considered 
above. 

\''ery  different  consequences  flow  from  the  two 
modes  of  ai)i)ointment.  Trust  deeds  securing  bonds 
now  almost  invariably  do,  and  always  should,  provide 
that  the  trustee  mnj  in  the  event  of  default  appoint  a 
I'cceiver,  in  which  case  the  instrument  itself  nmst  be 
referred  to  foi-  the  powers  and  duties  of  the  receiver. 
Sucli  power  must  be  exercised  bona  fide,  olliei-wise  the 
^ourt  will  ajjpoint  its  own  receiver:  Maskrli/ne  v. 
IhHish  Ti/prirritcr  (1898)  1  Ch.  133.  Unless  the  power 
is  expressly  made  exercisable  on  the  property  of  the 
f'()m|)a!iy  becoming'  in  .jeo))ni"(ly  llie  boudholdei's  must 
I'esort  to  the  Court  if  a  receivei"  is  desiretl  to  be  ap- 
j)ointcd  on  such  grounds.  Unless  the  trust  deed  states, as 
it  ought,  tli;it  the  I'eeeiver  is  to  be  deemed  the  agent  of 
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Sects.  the  coiiii^aiiy  he  will  be  deeiiietl  to  be  the  ;iii;'eiit  ol"  the 
69-69M.  bondholders,  or  the  trustee, who  will,  therefore, be  liable 
^for  any  default  on  his  part:  Re  Vimhos,  Ltd.,  (1901)  1 
Ch.  470;  Robinson  Printing  Co.  v.  CUc,  Ltd.  (1905)  2 
Ch.  123,  where  the  debenture  holders  were  held  to  be 
personally  liable  for  debts  incurred  by  the  receiver. 
This  point  is  important  as  regards  remuneration,  for 
if  the  receiver  is  the  agent  of  the  bondholders  he  can 
claim  remuneration  from  them:  Deyes  v.  Wood  (1911) 
1  K.  B.  806. 

But  even  where  the  receiver  is  the  agent  of  the 
bondholders  he  is  for  some  purposes  the  agent  of  the 
company,  at  all  events  so  far  as  is  necessary  to  enable 
him  to  exercise  the  powers  conferred  on  him  by  the 
debentures,  per  Warrington,  J.,  in  Robinson  v.  Chic 
(1905)  2  Ch.  123,  at  p.  132. 

Where  the  receiver  is  expressly  stated  to  be  the 
agent  of  the  company  there  is  no  personal  liability  of 
the  receiver  or  trustee  for  debts  incurred  in  carrying- 
on  the  business:  Given  v.  Cronh  (1895)  1  Q.  B.  265; 
Gosling  v.  Gaskell  (1897)  A.  C.  575.  And,  though  the 
receiver's  agency  ceases  if  a  winding-up  occurs,  he 
does  not,  in  the  absence  of  authorization  from  the  bond- 
holders, by  continuing  to  act  make  the  trustee  liable  as 
principal,  ibid. 

Receiver  The  position  of  a  receiver  appointed  by  the  Court 

bySrt'^  is  thus  described  by  Haldane,  L.C.,  in  Parsons  v.  Sov- 
ereign Bank  (1913)  A.  C.  160,  at  p.  167:  "A  receiver 
and  manager  appointed,  as  were  those  in  the  present 
case,  is  the  agent  neither  of  the  debenture  holders 
whose  credit  he  can  not  pledge,  nor  of  the  company 
which  can  not  control  him.  He  is  an  officer  of  the 
Court  put  in  to  discharge  certain  duties  prescribed  by 
the  order  appointing  him. "  He  is  not  the  agent  or  man- 
ager of  the  company  and  can  not  make  contracts  on 
which  the  company  will  be  liable :  Moss  Steamship  Co. 
V.  Whinney  (1912)  A.  C.  254;  he  is  a  principal  and  not 
an  agent,  per  Vaughan  Williams,  L.  J.,  in  In  re  Glasdir 
Copper  Mines  (1900)  1  Ch.  365. 
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As  to  the  receiver's  right  to  be  indemnified  out  oi"     Sects, 
the  estate  see  In  re    Glasdir    Copper   Mines,   supra;    69-69m. 
Straijp  V.  Bull  (1895)  2  Ch.  1.  

The  appointment  of  a  receiver  by  the  Court  leaves  Effect  of  the 
the  company  in  existence,  but  deprives  the  company  o^Q^tfr™^"* 
of  all  power  to  enter  into  contracts  or  to  alienate,  company, 
pledge  or  otherwise  dispose  of  the  assets  of  which  the 
receiver  is  put  in  possession.    The  company's  powers 
are  in  abeyance:   Moss   Steamship    Co.    v.    Whinney 
(1912)  A.  C.  254.    The  appointment  of  a  receiver  will 
ordinarily  operate  as  a  dismissal  of  the  company's  ser- 
vants:  Reid  V.  Explosives  (1887)  56  L.  J.  Q.  B.  388; 
Rolfe  V.  Canadian  Timber,  £c.,  Co.  (1906)  12  B.  C.  E. 
363;  but  does  not  put  an  end  to  all  the  company's  con- 
tracts, e.(j.,  trade  contracts. 

A  receiver  having  delivered  goods  to  a  customer  of 
the  company  under  a  contract  made  by  the  company 
before  his  appointment,  assigned  the  amounts  due  for 
such  goods  to  a  bank,  and  afterwards  cancelled  the 
contract  made  by  the  company.  Notice  of  the  assign- 
ment to  the  bank  was  not  given  to  the  customer  until 
after  the  contract  had  been  cancelled: — Held,  that  in 
an  action  brought  by  the  bank  against  the  customer  to 
recover  the  debt  so  assigned  the  customer  was  entitled 
to  set  off  damages  sustained  by  the  cancelLition  of  the 
contract:  Parsons  v.  Sovereign  Bank  (1913)  A.  C.  160. 

The  duty  of  tlie  receiver  is  to  take  possession  of  ;ni(,'  iMitiesof  tiie 
)>rotoct  the  assets  of  th(^  company  comprised  in  the  "" 
charge:  Manchester  v.  Milford  (1880)  14  Ch.  D.  645. 
lie  is  responsible  for  negligence  in  administering  the 
estate  and  reasonable  care  and  ordinary  business  con- 
trol are  required:  Plissou  v.  Duncan  (1905)  36  S.  C.  R. 
647.  A  receiver  may  under  certain  circumstances  be 
empowered  by  the  Court  to  borrow  a  limited  sum  on 
receiver's  certificates  to  be  a  first  charge  in  priority  to 
llie  bonds  as  was  done  in  Sarfc  v.  Shore  Line  (1901)  2 
N.  B.  Eq.  321.  He  will  not,  liowever,  be  authorized  to 
make  large  expenditures  where  it  is  not  clearly  bene- 
ficial to  the  estate;  see  RUchic  v.  Central  Ontario  llj). 
(1904)  7  0.  L.  R.  727. 
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Sects.  Since  the  anieiuliui;'  Act  of  11)17,  receivers  are  re- 

69-69m.     quired  to  tile  cei'taiii  notices  and  accounts  as  i)rovided 
by  s.  (;i)C. 

As  to  duties  and  powers  of  receivers  see  furtlier 
K'err  on  lieceivers  and  tlie  annotation  in  (1914)  IS  D. 
L.  H.  5. 

An  action  by  a  receiver  is  properly  broug'lit  in  the 
name  of  the  company  and  while  it  is  prudent  for  the 
receiver  to  obtain  the  Court's  sanction  to  the  institu- 
tion of  an  action  it  is  not  necessary  to  do  so :  Franco- 
BeJfjiau,  (&c.,  Co.  v.  Diihuc  (1918)  41  D.  L.  R.  711. 

Possession  As  the  receiver  is  an  officer  of  the  court  it  is  a  con- 

rewiver  tcmpt  of  court  to  interfere  with  his  possession  of  the 
assets  of  the  company;  see  In  re  Maudslay  S  Sous  S 
Field  (1900)  1  Ch.  602.  As  to  the  practice  in  En,i>land 
with  regard  to  making  an  order  for  possession  of  tlie 
company's  assets,  see  National  Sc.  Bank  of  England 
V.  United  Electric  Theatres  (1916)  85  L.  J.  Ch.  106. 
Where  the  court  appoints  a  receiver  over  property  out 
of  the  jurisdiction  he  is  not  put  into  possession  by  the 
mere  order  of  the  court,  and  a  person  who  takes  pro- 
ceedings in  the  foreign  country  against  the  assets  is 
not  guilty  of  contempt :  In  re  Maudslay  S  Sons  S  Field 
(1900)  1  Ch.  602. 

Proceedings  lu  DieJd  V.  Carritt  (1907)  15  0.  L.  R.  202,  leave  was 
rfcdverf^^  given  by  Riddell,  J.,  to  bring  an  action  against  the 
receivers  of  an  Ontario  company  to  restrain  them 
from  carrying  out  a  scheme  for  a  fresh  bond  issue, 
although  the  scheme  had  been  upheld  on  a  motion 
before  a  judge  of  the  High  Court  of  Justice  in 
England. 

Receiver  The  court  wiU  in  a  proper  case  appoint  a  receiver 

manager.  to  act  as  rcceivcr  and  manager.  A  receiver  and 
manager  is  empowered  to  carry  on  the  business  of  the 
company  for  tlie  purpose  of  realization.  The  receiver 
will  not  be  directed  to  manage  the  business  unless  the 
latter  is  by  express  terms  or  by  implication  included 
in  the  security:  Whitley  v.  Challis  (1892)  1  Ch.  64  (C. 
A.).     The  business  of  the  company  will  be  included 
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ill  tlie  security  if  the  latter  covers  the  ''  good  will  "  of  Sect.  69:^1. 
the  company,  and  it  is  important  that  the  trust  deed 
should  so  provide.  The  word  "property"  may  be  suffi- 
cient to  include  the  good  will  or  business  of  the  com- 
pany: Salter  v.  Leas  Hotel  Co.  (1902)  1  Ch.  332;  see 
also  Peek  v.  Transmarin  Iron  Co.  (187G)  2  Ch.  D.  115; 
Makins  v.  Percy  Ibbotson  &  Sons  (1891)  1  Ch.  133,  and 
Edivards  v.  Standard  Rolling  Stock  Syndicate  (1893) 
1  Ch.  574,  where  receivers  and  managers  were  ap- 
pointed where  the  charge  did  not  in  terms  include  the 
good  will. 

(7)  Modification  of  rights  of  bondholders. 

It  is  usual  for  the  trust  deed  to  contain  a  provision  Modification 
enabling  a  stated  majority  at  a  meeting  of  bondholders  bondhoi^iers. 
to  consent  to  a  modification  of  the  terms  of  the  security. 
It  may  be  advisable  in  the  interests  of  the  bondholders 
generally,  e.g.,  to  postpone  the  due  date  of  the  principal 
moneys  or  waive  compliance  with  sinking  fund  provi- 
sions or  to  permit  the  issue  of  prior  lien  bonds.  The 
effect  of  such  a  provision  in  the  trust  deed  is  in  each 
case  a  matter  of  the  construction  of  its  terms. 

Bondholders  may  vote  to  promote  their  individual 
interests  even  though  special' provision  is  being  made 
with  regard  to  the  bonds  held  by  them,  if  it  is  made 
openly:  Goodfellow  v.  Nelson  Line  (1912)  2  Ch.  324. 
Tlie  conversion  of  redeemable  into  irredeemable  l)oii(ls 
was  held  to  be  a  "  modification  "  within  the  meaning 
of  the  trust  deed  in  Northern  Assurance  Co.  v.  Farn- 
ham  (1912)  2  Ch.  125. 

See  tlie  following  cases  as  to  modification  of  bond- 
holders' rights: — Bury  v.  Famatima  Development 
Cor.  Ltd.  (1910)  A.  C.  439;  Mercantile  Investment  and 
Ccneral  Trust  Co.  v.  River  Plate  (1894)  1  Ch.  578; 
Sncath  v.  Valley  Gold  Go.  (1893)  1  Ch.  477;  Follitt  v. 
I'Uldystone  Sc.  Quarries  (1892)  3  Ch.  75;  Shaw  v. 
Iioyce  Ltd.  (1911)  1  Ch.  138;  Cox  Moore  v.  Peruvian 
Corporation  (1908)  1  Ch.  G04;  Re  New  York  Toxical) 
Co.  (1913)  1  Ch.  1;  Re  B.  C.  Portland  Cement  Co. 
(1915)  22  D.  L.  R.  G09,  affirmed  (1916)  27  D.  L.  R.  726; 
Dirhl  V.  Carritt  (1907)  15  O.  L.  R.  202. 
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Sect.  70. 


Dividends. 


Nattoiin-  70.  No  divideiul   shall    hv   declared   vvhicli    will  impair   the 

pairiMpital.   capital  of  the  company,     s!  1^^.  \'ll.,  c.  15,  s.  58. 

Dobtsile-  71.  The  directors  may  deduct  from   the  dividends  payahle 

iliiotodfrom    fo  any  shareholder  all  such  sums  ol'  money  as  are  due  from  him 
dividends.       ^^  ^^^-^  company,  on  account  of  calls  or  otherwise.     2  E.  Vll., 
c.  15,  s.  59. 

Payment  of  dividends  generally. 

Procedure. 

Payment  out  of  capital. 

Accretions  to  capital. 

English  decisions. 

Distinction  between  fixed  and  circulating 
capital. 

Dividends  on  shares  of  companies  subject 
to  the  Act. 

Rules. 
Liability  of  directors. 
Position  of  shareholders. 
Preference  shares. 
Bonus. 

Tenant  for  life. 
Reserve  fund. 

Payment  of  dividends  generally. 

The  proper  fund  for  the  payment  of  dividends  is 
the  excess  of  the  company's  earnings  over  the  expen- 
ses incurred  in  obtaining  them.  But  it  is  obvious  that 
opinions  may  differ  as  to  the  items  which  ought  to  be 
taken  into  consideration  in  settling  the  two  sides  of 
the  account,  the  balance  of  which  may  be  divided  as 
profit. 

Dividends  may  be  paid  before  ordinary  current 
debts :  Stevens  v.  .90?*^/^  Devon  R.  Co.  (1851)  9  Ha.  313 ; 
Corry  v.  Londonderry,  etc.,  Co.  (1886)  29  Beav.  263; 
before  the  company's  works  are  finished:  Browne  v. 
Mojimouthshire  Co.  (1851)  13  Beav.  32;  whore  the 
calculation  of  profits  is  based  on  an  exaggerated  value 
of  assets:  Stringer's  Case  (1867)  L.  E.  4  Ch.  475; 
Ranee's  Case  (1871)  L.  R.  6  Ch.  104;  before  organ- 


Payment  of 
dividends. 
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ization  expenses  are  paid:  Bale  v.  Cleland  (1864)  4  F.  Sees.  70-71. 

&  F.  Ul-Bardwell  v.  Sheffield  Waterworks  Co.  (1872) 

L.  E.  14  Eq.  517 ;  where  there  has  been  no  provision  for 

replacing  wasting  capital:  Lee  v.  Neufchatel  Asphalt 

Co.  (1889)  41  Ch.  D.  1.     And  where  capital  expenses 

have  been  paid  out  of  income,  they  may  afterwards 

be  charged  to  the  capital  so  as  to  increase  a  dividend : 

Mills  V.  Northern  Railway  of  Buenos  Ayres  (1870)  5 

Ch.  621. 

When  a  dividend  is  declared  and  becomes  payable 
it  is  a  debt,  and  each  shareholder  is  entitled  to  sue  the 
company  for  his  proportion :  Eastern  Raihvay  Co.  v. 
Symonds  (1850)  5  Ex.  237,  and  the  Statute  of  Limit- 
ations will  bar  the  shareholders'  claims  in  six  years: 
Re  Severn  R.  Co.  (1896  )1  Ch.  564. 

A  dividend  must  be  declared  before  suit  can  be 
brought  for  it  even  where  shares  carry  a  fixed  prefer- 
ential dividend:  Bond  v.  Barrow  Haematite  (1902)  1 
Ch.  353.  As  to  withdrawal  of  interim  dividend  see 
Lagunas  Nitrate  v.  Schroeder  (1901)  85  L.  T.  22. 

The  mere  fact  that  no  dividend  is  declared  by  a 
profit  making  company  is  insufficient  to  warrant  iu\ 
order  for  an  inspection  under  section  92  of  the  Act : 
Re  Sarnia  Ranching  Co.  (1915)  8  W.  W.  R.  697. 

Where  there  has  been  a  transfer  of  shares  tin- 
transferee  is  entitled  to  all  dividends  declared  after 
the  date  of  his  transfer  or  contract  for  sale:  Black  v. 
Ilomersham  (1878)  4  Ex.  D.  24. 

In  the  absence  of  express  authority  dividends  nmst 
be  paid  in  cash  :  Hoole  v.  Great  Western  Ry.  Co.  (1867) 
L.  \i.  3  Ch.  262;  Wood  v.  Odessa,  etc.,  Co.  (1889)  42 
Cli.  I).  645.  Dividends  cannot  be  paid  by  an  issue  of 
debentures:  Wood  v.  Odessa  Waterworks  Co.  (1889) 
42  Cli.  I).  636,  noi-  b\  ;iii  issue  of  preference  stock: 
Hoole  v.  (heat  Wesleni  Rg.  Co.  (ISflS)  3  Cli.  262. 

But  the  shareholders  may  uiiauiuiously  agree  to 
acc('i)t  payment  in  some  other  form  than  cash.  A 
stock  dividend  is  stock  fiistribnted  to  those  already 
holding  stock  by  way  of  dividcMid  upon  their  holdings, 
per  Middleton,".).,  in   lie  Fnlford  (1913)   14  1).   L.   R. 
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Sees.  70-71.  8-i-l-;  21)  O.  L.  II.  375.     See  also  Re  Crow's  Nest  Pass 

Hardware  Co.  (1914)  Hi  D.  L.  II.  44. 

Diviaou<is.  AWliero  tlie  governing  act  forbids  the  cai)italization 

of  surplus  earnings  in  this  manner  the  court,  after 
setting  aside  the  directors'  resolution  declaring  the 
dividend,  will  not  order  the  payment  of  the  dividend 
in  money:  St.  Lawrence  Furniture  Co.  v.  Binet  (1915) 
24  Que.  K.  6.405;  25  D.  L.  R.  316. 

In  the  absence  of  provision  to  the  contrary,  divi- 
dends are  payable  rateably  on  the  number  of  shares 
held,  irrespective  of  the  amount  paid  up  thereon :  Oak- 
hank  Oil  Co.  V.  Crum  (1883)  8  App.  Cas.  65.  As  to 
apportionment  of  dividends  see  R.  S.  0.  (1914)  c.  156, 
s.  4  and  similar  provisions  in  other  provinces. 

Procedure. 

Section  80  (b)  of  the  Act  empowers  the  directors 
to  pass  by-laws  with  regard  to  the  declaration  and 
payment  of  dividends.  In  the  absence  of  a  by-law 
limiting  the  power  of  directors  to  declare  dividends, 
the  shareholders  are  not  entitled  to  rescind  a  resolu- 
tion of  the  directors  declaring  a  dividend:  Denault  v. 
Steivart  (1918)  54  Que.  S.  C.  209. 

Where  the  shareholders  are  the  proper  persons  to 
declare  the  dividend,  a  dividend  cannot  be  legally 
declared  at  a  meeting  of  directors :  Re  Cardiff  Coal  Co. 
(1910-11)  3  A.  L.  R.  325,  and  it  was  held  in  the  same 
case  that  the  court  might  find  from  the  inspection  of 
the  minutes  whether  the  meeting  was  one  of  the  share- 
holders or  directors.  See  also  Karr  v.  South  Side 
Lumber  Co.  (1916)  28  D.  L.  R.  739,  on  the  necessity 
for  following  the  regulations  applicable  for  the  declar- 
ation of  a  dividend. 

Payment  out  of  capital. 

To  pay  dividends  when  there  are  no  profits  is  to 
pay  them  out  of  capital,  and  is  tantamount  to  returning 
so  much  capital  to  the  shareholders.  It  ''  diminishes  " 
or  ''impairs"  the  capital  within  the  meaning  of  s.  95 
of  the  Ontario  Act,  or  s.  70  of  the  Dominion  Act. 
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Directors,  who  for  fraudulent  purposes,  and  in  Sees.  70-71. 
order  to  lead  shareholders  and  the  public  to  believe 
that  the  affairs  of  the  company  are  in  a  favourable 
position,  declare  dividends  out  of  profits  when  there 
are  no  profits  to  pay  them,  and  pay  the  dividend  either 
out  of  the  capital  of  the  company  or  out  of  money 
borrowed  for  the  purpose,  are  guilty  of  a  criminal 
offence,  punishable  at  common  law :  Burnes  v.  Pennell 
(1849)  2  H.  L.  C.  497;  R.  v.  Esdaile  (1858)  1  F.  &  F. 


Accretions  to  capital. 

When  it  is  said  "  that  dividends  are  not  to  be  paid  Accretions 
out  of  capital,  the  word  capital  means  the  money  ^'^  *^^^^*'' 
subscribed  pursuant  to  the  memorandum  of  associa- 
tion, or  what  is  represented  by  that  money.  Accretions 
to  that  capital  may  be  realized  and  turned  into  money, 
which  may  be  divided  amongst  the  shareholders:" 
Venier  v.  General  S  Commercial  Trust  (1894)  2  Ch. 
239. 

A  good  statement  of  the  principle  is  that  of  Byrne, 
J.,  in  Foster  v.  Neiv  Trinidad  Lake  Asphalt  Co.  (1901 ) 
ICh.  p.  212.     He  says:— 

''  It  is  clear,  I  think,  that  an  appreciation  in  total 
value  of  capital  assets,  if  duly  realized  by  sale  or  get- 
ting in  of  some  portion  of  such  assets,  may  in  a  proper 
case  be  treated  as  available  for  purposes  of  dividend. 
This,  I  think,  is  involved  in  the  decision  in  the  case 
of  Lubbock  V.  British  Bank  of  South  America  (1892) 
2  Ch.  198,  cited  with  approval  by  Lord  Lindley  in 
Verner  v.  General  and  Commercial  Investment  Trust, 
(1894)  2  Ch.  p.  265,  where  he  says:  '  Moreover,  when 
it  is  said,  and  said  truly,  that  dividends  are  not  to  be 
paid  out  of  capital,  the  word  ''capital"  means  the 
money  subscribed  pursuant  to  the  memoi-andum  of 
association,  or  what  is  represented  ])y  tliat  money. 
Accretions  to  that  capital  may  be  realized  and  turned 
into  money,  which  may  bo  divided  amongst  the  share- 
holders, as  was  decided  in  Lubbock  v.  British  Bank  of 
South  America.'     If  I   rightly   appreciate   the   true 
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Sees.  70-71.  oiVcH't  of  the  dceit^ioiis,  the  question  ol'  what  is  prolit 
dividends,  available  for  dividond  depends  npoii  the  result  of  the 
whole  aeet)unts  fairly  taken  for  the  year,  capital,  as  well 
as  prolit  and  loss,  and  although  dividends  may  be  paid 
out  of  earned  profits  in  proper  cases,  although  there 
has  been  a  depreciation  of  capital,  I  do  not  think  that 
a  realized  accretion  to  the  estimated  value  of  one  item 
of  the  capital  assets  can  be  deemed  to  be  profit  divisible 
amongst  the  shareholders  without  reference  to  the 
result  of  the  whole  accounts  fairly  taken." 

English  decisions. 
Ensiish  de-         The  wliole  question  has  been  much  considered  in  a 
whetQier  lost  number  of  cases  in  England,  and  in  Re  National  Bank 
bemade^r*  ^f  Wales,  Limited,  (1899)  2  Ch.  629,  there  was  a  very 
before  divi-    f^H  discussion  of  the  principles  on  which  the  Courts 

dpnds  are 

paid.  now  act.     In  that  case  the  losses  written  off  in  one  year 

were  not  brought  forward  the  next  year  so  as  to  dimin- 
ish the  profits  of  that  year,  but  were  simply  ignored, 
a  fresh  start  being  made  each  year,  and  the  dividends 
being  paid  out  of  the  excess  of  the  annual  receipts  over 
the  annual  expenses.  The  effect  of  this  was  to  throw 
all  bad  debts  written  off  and  not  provided  for  by  an 
increase  of  the  reserve  fund  on  to  the  capital;  to  dimin- 
ish the  paid-up  capital  year  by  year,  and,  nevertheless 
to  keep  paying  dividends  out  of  the  excess  of  the 
annual  receipts  over  the  current  expenses.  It  is 
obvious  that  this  method  of  procedure,  if  long  contin- 
ued, would  ultimately  exhaust  the  paid-up  capital  of 
the  company,  and  the  first  disastrous  year  in  which 
the  current  outgoings  exceeded  the  current  incomes  it 
would  produce  great  embarrassment.  The  Court  of 
Appeal  said,  however :  ' '  Such  a  mode  of  dealing  with 
the  company's  assets,  however  reprehensible,  must 
nevertheless  not  be  confounded  with  paying  dividends 
out  of  the  paid-up  capital  of  the  company.  The  paid- 
up  capital  of  a  limited  company  cannot  be  lawfully 
returned  to  the  shareholders  under  the  guise  of  divi- 
dends or  otherwise.  Even  an  article  of  association 
authorizing  the  payment  of  interest  to  shareholders  on 
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the  amounts  paid  upon  their  shares  cannot  authorize  a  Sees.  70-71. 
payment  of  such  interest  out  of  capital :  see  In  re  Sharp 
(1892)  1  Ch.  154;  but  paid-up  capital  which  is  lost  can 
no  more  be  applied  in  paying  dividends  than  in  paying- 
debts.  Its  loss  renders  any  subsequent  application  of 
it  impossible.  There  was  no  such  dealing  with  the 
paid-up  capital  of  the  company  in  this  case  as  to 
amount  to  an  illegal  application  of  it.  Further,  it  is 
not  possible  for  the  Court  to  say  that  the  law  prohibits 
a  limited  company,  even  a  limited  banking  company, 
from  paying  dividends  unless  its  paid-up  capital  is 
intact.  Suppose  a  heavy  unexpected  loss  is  sustained, 
which  nmst  be  met  if  there  are  assets  with  which  to 
meet  it,  the  capital,  even  uncalled  capital,  must,  if 
necessary,  be  applied  to  meet  it.  Such  an  application 
of  capital  is  a  perfectly  legitimate  use  of  it.  There  is 
no  law  which,  in  the  case  supposed,  prevents  the  })ay- 
ment  of  all  future  dividends  until  all  the  capital  so 
expended  is  made  good.  Many  honest  and  prudent 
men  of  business  would  replace  a  large  loss  of  capital  by 
degrees,  and  would  reduce. the  dividends,  but  not  stop 
them  entirely,  until  the  whole  loss  was  made  good.  No 
law  compels  them  to  pay  none  at  all.  There  are  cases 
in  whieli  no  honest  competent  man  of  business  would 
think  of  charging  particular  debts  or  expenses  to 
capital. 

"  We  are  certainly  not  prepared  to  sanction  the 
notion  tliat  all  debts  incurred  in  carrying  on  a  business 
can  be  proi)erly  permanently  charged  to  capital,  and 
that  the  excess  of  receipts  ovci-  other  outgoings  can 
lie  afterwards  pro])erly  divided  as  ])rofit,  as  if  there 
had  been  no  i)i'evi()us  loss.  No  lioiiest  comi)etent  man 
engaged  in  trade;  or  commerce  would  carry  on  business 
on  sucli  a  principle.  But,  cxchiding  cases  in  wliicli 
evei-yone  can  sec  that  a  particular  debt  or  outlay  cau- 
iint  ln'  i-cas()ii;ii)ly  chjii'ged  to  capital,  it  may  be  safely 
said  that  wliai  h)sses  can  b(»  pro])crly  charged  to  cajti- 
tal,  and  wliat  to  income,  is  a  matter  for  business  men 
to  determine,  and  it  is  often  a  matter  on  wliich  the 
opinions  of  l)o]icst  and  competent  men  will  differ.  See 
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Sees.  70-71.  Orcgori/  v.  Patchvtt  (1864)  33  Beav.  595.    There  is  no 
hard  and  fast  rule  on  the  subject. 

**  There  can,  however,  be  no  doubt  that,  if  tlie 
expenses  or  payments  are  obviously  improperly 
charged  to  capital,  and  are  so  charged  simply  to  swell 
the  apparent  profits,  and  to  make  it  appear  that  divi- 
dends may  properly  be  dechired,  dividends  declared 
and  paid  under  such  circumstances  cannot  be  treated 
as  legitimately  paid  out  of  profits,  and  can  no  more 
be  justified  than  if  they  were  paid  out  of  capital.  This 
was  determined  in  Bloxham  v.  Metropolitan  Ry.  Go. 
(1868)  L.  R.  3  Ch.  337,  and  has  been  acted  upon  in 
many  other  cases,  e.g.,  Ranee's  Case  (1870)  L.  11.  6 
Ch.  104 ;  In  re  Oxford  Benefit  Building  and  Investment 
Society,  35  Ch.  D.  502;  Leeds  Estate,  Building  and 
Investment  Co.  v.  Shepherd,  36  Ch.  D.  787;  In  re 
London  and  General  Bank  (No.  2),  (1897)  2  Ch.  673. 
"  It  would  seeem  that  Jessel,  M.R.,  inclined  to  the 
opinion  that  a  limited  company  could  not  pay  divi- 
dends unless  its  paid-up  capital  was  kept  up.  See  In 
re  Ehbw  Vale  Steel,  Iron  and  Goal  Co.  (1876)  4  Ch. 
D.  827.  But  no  decision  has  ever  gone  this  length, 
and  in  the  light  of  the  preceding  cases  dividends  may 
be  paid,  even  by  a  limited  company,  although  its 
normal  capital  is  not  kept  up." 

See  also  Lee  v.  Neuchatel  Asphalte  Co.  (1889)  41 
Ch.  D.  1. 

The  case  of  Re  National  Bank  of  Wales  was  affirmed, 
sub   nom.  Dovey  v.   Cory  (1901)    A.    C.   477,   by  the 
House   of   Lords,   but   on   other   grounds,   and   some 
doubt  was  thrown  on  the  correctness  of  the  proposi- 
tions laid  down  by  the  Court  of  Appeal.     The  Court 
of  Appeal  has,  however,  recently  followed  Re  National 
Ammonia      Bank  of  Wales  and  the  earlier  cases  in  Ammonia  Soda 
ChtmbeV'    Co.  V.  Chamherlain  (1918)  87  L.  J.  Ch.  193;   (1918) 
^^^°-  ]  Ch.  266.     There  a  company  at  one  time  had  a  large 

amount  standing  to  debit  of  profit  and  loss  which  arose 
by  debiting  (at  a  time  when  the  company's  gross  trad- 
ing profit  was  insuflQcient  to  provide  the  same)  certain 
sums  for  depreciation  of  buildings,  plant  and  machin- 


DIVIDENDS.  425 

ery  during  a  certain  period.  There  was  no  evidence  Sees.  70-71. 
of  any  actual  depreciation  of  these  items  during  the 
period.  There  were  also  debited  large  sums  for  direc- 
tors'  fees,  mortgage  and  debenture  interest.  The  effect 
of  this  debit  was  to  indicate  on  the  books  of  the  com- 
pany that  the  capital  was  impaired. 

By  a  revaluation  of  the  premises,  made  honestly 
and  in  good  faith  by  the  directors,  the  amount  at  w^hich 
the  company's  land  stood  in  the  balance  sheet  was 
hirgely  increased,  with  the  result  that  a  credit  was 
created  wliich  would  have  enabled  the  previous  debt 
to  be  written  off.  Part  of  this  was  written  off  out  of  the 
new  credit  and  part  out  of  subsequent  net  profits.  The 
directors  regarded  the  debit  as  extinguished  and  in 
subsequent  years  paid  dividends  which  were  less  in 
amount  than  the  net  profits  which  were  made  in  those 
years.  In  an  action  by  the  company  against  the 
directors  to  make  them  refund  these  dividends  on  the 
ground  that  the  profits  of  subsequent  years  must  in 
tlie  first  instance  be  applied  to  replace  the  previous 
loss,  it  was  held  that  this  need  not  be  done,  that  the 
dividends  were  not  paid  out  of  capital  but  out  of  profits 
and  tliat  the  directors  were  under  no  liability  to  repay 
the  same.  See  also  Laivrence  v.  West  Somerset 
Mivrral  Raihvay  (1918)  2  Ch.  250. 

Distinction  between  fixed  and  circulating  capital. 

A  distinction  has  been  drawn  in  the  cases  between  nistinction 
"  fixed  "  and  ''  floating  "  or  ''  circulating  "  capital  l.;^^;:^^^^'^^, 
on  wiiich  the  most  recent  statement  is  that  contained  f'i'''7'in<'nK 
in  Ammonia  Soda  Co.  v.  Chamberlain,  supra.    There 
Swinfon  Eady,  L.  J.,  (87  L.  J.  Ch.  202;  (1918)  1  Ch. 
2G6)  said: 

''  What  is  fixed  capital?  That  wliicli  a  company 
r(;faitis  ill  tlic  shape  of  assets  u|)on  wliicli  the  snl)- 
scrilxjd  capital  has  been  exi)ended,  and  wliicli  assets 
either  themselves  produce  income  independent  of  any 
further  action  by  the  company,  or,  being  retained  by 
the  compaiiy,  are  made  use  of  to  reproduce  income  or 
gain  profits."  .  .  .  "What  is  circulating  capital?  Ti  is 
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Sees.  70-71.  a  i)oi-tii)ii  of  the  subscribed  capital  of  the  company 
intended  to  be  used  by  being  temporarily  parted  with 
and  circulated  in  business,  in  the  form  of  money,  goods 
or  other  assets,  and  which,  or  the  proceeds  of  which, 
are  intenck'd  to  return  to  the  company  with  an  incre- 
ment, and  are  intended  to  be  used  again  and  again,  and 
to  always  return  with  some  accretion." 

The  bearing  of  the  distinction  on  the  question  of 
dividends  is  stated  at  the  same  page  as  follows : 

"  The  terms  '  fixed  '  and  '  circulating  '  are  merely 
terms  convenient  for  describing  the  purpose  to  which 
the  capital  is  for  the  time  being  devoted,  when  consid- 
ering its  position  in  respect  to  the  profits  available  for 
dividend.  Thus,  when  circulating  capital  is  expended 
in  buying  goods  which  are  sold  at  a  profit,  or  in  buy- 
ing raw  materials  from  which  goods  are  manufactured 
and  sold  at  a  profit,  the  amount  so  expended  must  be 
charged  against,  or  deducted  from,  receipts  before  the 
amount  of  any  profits  can  be  arrived  at."  And  the 
same  distinction  is  stated  in  Verner  v.  Geueral  and 
Commercial  Investment  Trust  (1894)  2  Ch.  239  at  p. 
266,  w^here  Lindley,  L.J.,  said,  "Perhaps  the  shortest 
way  of  expressing  the  distinction  which  I  am  endeav- 
ouring to  explain  is  to  say  that  fixed  capital  may  be 
sunk  and  lost,  and  yet  that  the  excess  of  current 
receipts  over  current  iiayments  may  be  divided,  but 
that  floating  or  circulating  capital  must  be  kept  up, 
as  otherwise  it  will  enter  into  and  form  part  of  such 
excess,  in  which  case  to  divide  such  excess  without 
deducting  the  capital  which  forms  part  of  it  will  be 
contrary  to  law." 

In  Bond  v,  Barrow  Haematite  Steel  Co.  (1902)  1 
Ch.  353,  Farwell,  J.,  (as  he  then  was)  extended  the 
above  rule  to  a  realized  loss  in  respect  of  leasehold 
iron  mines  held  by  the  company  for  the  purpose  of 
sup])]ying  themselves  with  ore,  which  he  regarded  as 
circulating  capital  which  must  be  made  up  before  any 
dividend  could  be  paid. 
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Dividends  on  shares  of  companies  subject  to  the  Act.     Sees.  70-71. 

Where  there  is  a  prohibition  against  paying  any  Dividends 
dividend  ' '  which  will  impair  the  capital  of  the  com-  ^"  ^'"^"'^^ 

.  ^  ^  of  compan- 

pany  such  as  is  contained  m  s.  70,  the  foregoing  ies  subject 
authorities  to  the  effect  that  dividends  may  be  declared  ^°  ^  ^  ^^' 
out  of  profits  without  restoring  lost  capital  have 
been  said  to  be  inapplicable :  Stavert  v.  Lovitt  (1907-8) 
42  N.  S.  R.  449,  487 ;  Colonial  Assurance  Co.  v.  Smith 
(1913)  12  D.  L.  R.  113, 122.  Sed  qumre,  for  the  statute 
does  not  impose  any  obligation  on  the  directors  to 
restore  capital  lost,  nor  does  it  forbid  the  payment  of 
anv  dividend  ivhile  the  capital  is  impaired.  See  also 
33"Can.  L.  J.p.  94. 

Dividends  may  not  be  paid  except  out  of  profits  Profits. 
— nor  except  out  of  divisible  profits. 

What  are  profits? 

As  regards  circulating  capital  the  solution,  though 
not  always  easy  as  a  matter  of  evidence,  is  perfectly 
clear  as  a  matter  of  law.     See  cases  above  cited. 

With  respect  to  fixed  capital  there  is  no  hard  and 
fast  rule.  Every  case  must  depend  on  its  own  facts. 
An  increase  in  tlie  value  of  fixed  assets  will  not  easily 
be  treated  as  profit,  for  it  may  disappear  in  the  same 
way  as  it  arose,  and,  conversely,  depreciations  in  the 
vahie  of  fixed  assets  need  not  always  be  restored 
before  paying  dividends  out  of  trading  or  other  profits 
really  earned  by  the  company — but  in  such  circum- 
stances dii'cctors  should,  to  fulfil  their  legal  obHga- 
tions,  act  not  only  lionestly  but  conservatively. 

Rules. 

It  is  submitted  tiiat  il"  dircctoi's  desii-e  to  ])r()tect 
tlieniselvps  Mgainst  ])r()C(M'dings  for  wi'oii.urully  declar- 
iiii;  dixidcnds  lliey  should  observe  tlic  rollowiiig  rules. 

(1)  Create  a  resei've  fund  for  unexpected  losses; 
set  asid(;  })i'o)»('r  amouTits  ajmually  foi"  depreciation  of 
buildings  and  plaiil,  I'oi"  I'cplaciiii;-  wasting  assets,  for 
bad  and  doubtful  debts. 

(2)  Refrain  from  paying  dividends  unless  the  com- 
pany's o])erations  sliow  a  profit  according  to  what  is 
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Sees.  70-71.  doscribed  by  J'almor  Precedents,  lltli  ed.  875,  as  the 
''single  account"  system  whicli  works  out  as  follows  : — 
The  paid-np  capital  is  treated  as  a  liability.  A  ])alance 
sheet  is  made  up  showing  the  prolit  or  loss  during 
the  period,  showing  on  the  credit  side  all  the  assets  and 
on  the  debit  side  all  liabilities,  including  paid-u}) 
capital  and  all  losses  and  depreciation.  The  balance  to 
the  credit  or  debit  of  profit  and  loss,  after  adding  or 
deducting  the  credit  or  debit  balance  carried  forward 
from  the  previous  year,  shows  the  surplus  assets  or 
profits,  or  the  deficit  or  amount  of  the  impairment  of 
capital. 

The  accuracy  of  the  result  of  such  a  system  depends 
on  the  correctness  of  the  valuation  assigned  to  the 
various  assets  of  the  business,  such  as  lands,  plant, 
patents,  good  will,  &c.  The  value  of  lands  and  build- 
ings is  usually  fixed  at  cost  and  an  annual  sum  written 
off  for  depreciation;  and  it  is  obvious  that  as  regards 
fixed  capital  a  company  which  does  not  propose  to 
dispose  of,  e.g.,  plant  or  buildings  is  not  concerned  to 
show  fluctuations  in  the  value  thereof  in  its  annual 
statements.  As  regards  circulating  capital  the  dan- 
gers of  overvaluation  may  be  illustrated  from  Re  Oiven 
Sound  Lumber  Co.  (1917^)  33  D.  L.  R.  487  at  pp.  495  ff. 

For  a  discussion  of  the  modes  of  ascertaining 
profits  and  methods  of  valuation  see  In  re  Spanish 
Prospecting  Co.  (1911)  1  Ch.  92. 

(3)  If  there  has  been  a  large  loss  so  that  the  com- 
pany's capital  is  seriously  impaired  and  the  impair- 
ment can  not  be  made  good  out  of  profits  within  a 
reasonable  time  the  capital  should  be  reduced  under  s. 
54  of  the  Act. 

It  is  doubtful  whether  the  directors  of  a  company 
governed  by  the  Act  whose  assets  are  of  a  wasting 
character,  e.g.,  a  mining  company,  can  safely  authorize 
the  payment  of  dividends  without  setting  aside  a  fund 
to  provide  against  the  exhaustion  of  the  assets.  In 
Ontario  an  amendment  of  the  Companies  Act  was 
passed  in  1913,  which  now  appears  as  s.  95  of  R.  S.  0. 
(1914)  c.  178,  expressly  in  order  to  give  the  directors 
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of  a  company  protection  in  such  a  case.     Where  such  Sees.  70-71. 

a  conipauy  pays  dividends  without  making  i^rovision ~ 

for  the  exhaustion  of  wasting  assets  it  would  be  pru- 
dent for  the  directors  to  draw  the  attention  of  the 
shareholders  to  that  fact  in  the  notices  accompanying 
the  dividend  cheques. 

Liability  of  directors  for  dividends  improperly  de- 
clared. 

Section  82  of  the  Act  imposes  on  the  directors  Liability 
responsible  for  the  payment  of  a  dividend  contrary  to  ^^  *^^^^^^^^- 
the  provisions  of  the  section  a  joint  and  several 
liability  to  the  company,  the  individual  shareholders, 
and  the  company's  creditors  for  all  debts  of  the  com- 
pany then  existing,  and  for  all  debts  thereafter  con- 
tracted during  their  continuance  in  office  respectively. 

Apart  from  the  act  directors  who  pay  a  dividend 
out  of  capital  are  bound  to  make  it  good  personally 
on  being  sued  by  the  company:  Oxford  Benefit  Build- 
iruj  Society  (1887)  35  Ch.  D.  502.  They  may  also  be 
proceeded  against  by  w^ay  of  misfeasance  summons 
in  a  winding-up  under  s.  123  of  the  Winding- Up  Act 
R.  S.  C.  144,  cf.  Re  Owen  Sound  Lumber  Co.  (1916- 
17)  38  0.  L.  R.  414;  Stavert  v.  Lovitt  (1907-08)  42  X. 
S.  R.  449.  See  also  Re  Metropolitan  Theatres  Ltd. 
(1919)  16  0.  W.  N.  241.  Action  may  also  be  brought 
l)y  a  shareholder  against  a  director  who  has  author- 
ized the  payment  of  an  illegal  dividend,  but  in  sucli  a 
case  a  shareholder  who  has  received  and  retained  his 
share  of  tho  dividend  knowing  tliat  it  involved  a 
icpajTuent  of  capital  is  personally  incompetent  to 
maintain  the  action:  Totvers  v.  South  African  Tug  Co. 
(1904)  1  Ch.  558;  Craivford  v.  Bathurst  Land  Sc.  Co. 
(1916)  37  0.  L.  R.  611;  and  he  is  in  no  stronger  posi- 
tion because  he  sues  on  behalf  of  himself  and  other 
shareholders,  ibid. 

An  illegal  dividend  can  not  l)e  ratified  by  the  shan-^-  Liability 
holders:  Crairfordw  Hftllnirsl  f^rnid  (Cc.  Co.  (1916^  07  of <iiroftor.s 

Directors  wlio  are  not  wiirully  inattentive  to  ,i„|y  ""•' '^^^•'' '"'*'''• 
are  not  liable  for  having  declared  a  dividend  wJiicli 
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Sees.  70-71.  impairs  tiio  coiiipaiiy's  capital  if  they  have  dono  so 
through  accepting'  incorrect  statements  of  the  com- 
pany's officials:  Re  Owen  Sound  Lumber  Co.  (1017) 
33  I).  L.  li.  487 ;  38  0.  L.  R.  414.  They  are  not  bound  to 
investigate  the  accuracy  of  the  statements  i)ut  before 
them:  Owen  Sound  Lumber  Co.,  supra;  Dovey  v.  Cory 
(1901)  A.  C.  477  at  p.  485.  Directors  of  a  bank  are 
not  bound  to  examine  its  books,  but  if  anything  arises 
to  suggest  the  need  of  enquiry  it  is  their  duty  to 
obtain  full  explanation  and  if  they  retain  an  official 
after  they  are  aware  of  his  improper  conduct  involving 
the  resources  of  the  bank  they  are  liable  for  his  subse- 
quent didi^ -.Stavert  v.  Loi'i^^'(  1907-08)  42  N  S.  R.  449 

The  liability  of  a  director  on  a  misfeasance  sum- 
mons under  s.  123  of  the  Winding-up  Act  is  the  same 
whether  he  has  been  regularly  appointed  or  not:  Ov;en 
Sound  Lumber  Co.  (1917)  33  D.  L.  R.  487;  (1916-7)  38 
0.  L.  R.  414.  Where  a  director  is  proceeded  against 
under  this  section  he  is  liable  only  for  the  amount 
whereby  the  dividends  have  depleted  the  capital,  ibid. 
and  see  the  report  Re  Owen  Sound  Lumber  Co.,  33  D. 
L.  R.  supra,  at  pp.  503  and  504,  for  the  difficulty  which 
sometimes  exists  in  ascertaining  the  amount  whereby 
capital  has  been  reduced.  See  also  Northern  Trust  v. 
Butchart  (1917)  35  D.  L.  R.  169.  Sometimes  there  is  no 
difficulty  in  determining  the  measure  of  the  directors' 
liability.  Thus  where  a  land  company  sold  its  lands  at  a 
net  profit  of  $25,003.72,  but  the  directors  distributed 
$36,024,  the  excess  of  such  sum  over  the  net  profit  was 
a  payment  out  of  capital :  Craivford  v.  Bathurst  Land 
Co.  (1916)  37  0.  L.  R.  611,  622.  It  was  held  in  the  same 
case  that  the  directors  in  ascertaining  the  profit  were 
entitled  to  treat  a  third  mortgage  received  by  the  com- 
pany from  the  purchaser  for  $50,851.13  as  being  good, 
having  regard  to  the  fact  that  the  purchaser  had 
actually  paid  in  cash  on  the  purchase  $50,000,  and  to 
declare  a  dividend  to  the  extent  of  the  profit  so  shown. 

There  was  no  appeal  on  the  question  of  dividends. 
See  (1918)  42  0.  L.  R.  256,  260.  But  the  point  is  fur- 
ther considered  in  the  reasons  for  judgment  of  Duff, 
and   Anglin,   .1,1.,   on   the    further    appeal   on   other 
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branches  of  the  case  to  the  Supreme  Court  of  Canada,  Sees  70-71 
(1920)  50  D.  L.  R.  457.  

Where  the  president  of  a  company  ^^ilfully  misre- 
presented the  earnings  to  the  directors  so  as  to  induce 
them  to  declare  dividends  not  warranted  by  the  actual 
earnings,  he  was  held  to  be  liable  in  damages  to  the 
company,  even  though  the  payment  was  not  out  of 
the  fixed  capital  and  was  not  ultra  vires.  The  fact  that 
the  shareholders  had  received  the  dividends  was 
immaterial  where  the  company  was  bringing  the 
action,  for  if  the  moneys  had  not  been  paid  out  the 
working  capital  of  tlie  company  would  have  remained 
larger  or  its  indebtedness  have  been  less:  Northern 
Navigation  Co.  v.  Long  (1906)  11  0.  L.  R.  230. 

See  further  the  notes  to  s.  80  and  to  s.  123  of  the 
Winding-up  Act. 

Position  of  shareholders. 

A  shareholder  who  takes  a  dividend  not  knowing  position  of 
that  it  is  paid  out  of  capital  is  not  bound  to  return  ^'^arehoiders. 
it :  Filter  of  t's  Case  (1882)  21  Ch.  D.  519;  Zh  re  Denham 
(1884)  25  Ch.  D.  752.  But  if  he  does  know  that  it  is 
jjaid  out  of  capital  the  company  can  get  it  back :  Craw- 
ford V.  Bathurst  Land  dc.  Co.  (1916)  37  0.  L.  R.  611. 
Similarly  the  liquidator  can  recover  dividends  im- 
properly declared,  at  any  date  where  the  shareholder 
can  not  plead  good  faitli :  Hyde  v.  Scott  (1919)  47  D. 
L.  R.  260,  267. 

Where  a  dividend  has  been  declared  when  the 
company  is  insolvent  the  application  thereof  in  pay- 
ment of  shares  in  full  will  not  be  aUowed  and  on  a 
winding-up  the  shareholders  are  not  entitled  to  any 
credit  in  respect  thereof:  Uc  Northern  Constructions 
Ltd.  (1910)  19  Man.  L.  R.  528. 

Preference  shares. 

The  dividciKl  on  preference  shares  depends  on  the  prcfpreuce 
terms  of  the  issue,  and  such  terms  may  be  foujid  in  tiic  •'*''"''''^- 
letters  patent  or  in  flic  by-laws.    See  Ashhury  v.  Wat- 
son (1885)  30  Ch.  I).  376:  Wrhh  v.  Earle  (1865)  L.  K. 
20  Eq.  556. 
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Sees.  70-71.  Olio  advniitago  ol'  dt'liiiiiiy  tlio  rights  of  preference 
and  otlier  sliarcliolders  in  the  petition  and  of  having 
them  inserted  in  the  letters  patent  is  to  fortify  the 
position  of  the  respective  classes,  for  rights  uncon- 
ditionally attached  by  the  letters  patent  to  a  particu- 
hir  class  of  shares  cannot  be  altered  or  infringed: 
xishbiuy  V.  ]Yatson,  supra.  See  note  on  Preference 
Shares,  supra. 

Every  infringement  or  attempted  infringement  of 
the  rights  of  a  preference  shareholder  will  be 
restrained  by  injunction  and  the  fact  that  the  owner 
of  preference  shares  may  have  for  years  asquiesced  in 
the  declaration  of  a  dividend  on  the  ordinary  shares 
while  there  was  an  arrear  of  dividend  due  on  the 
preference  shares,  will  not  deprive  him  of  his  right 
in  respect  of  subsequent  arrears  though  it  will  pre- 
clude him  from  making  any  claim  in  respect  of  these 
particular  arrears :  Matthews  v.  Great  Northern  Rail- 
ivay  Co.  (1859)  28  L.  J.  Ch.  375,  and  see  also  heeling 
V.  Insurance  Co.,  45  Barb.  510. 

Bonus. 

"  Bonus  may  be  described  as  whatsoever  comes 
from  a  fund  accumulated  during  several  preceding 
years  for  any  purpose,  and  ultimately  found  unneces- 
sary for  the  ordinary  payments,  or  grown  so  large 
as  not  to  be  capable  of  being  dealt  with  in  the  usual 
way;  if  that  be  paid  to  the  shareholders  in  addition 
to  the  dividend,  I  should  say  that  was  a  bonus."  Kin- 
dersley,  V.  C,  in  liollis  v.  Allan  (1866)  14  W.  R.  980. 

Tenant  for  life. 

As  between  the  tenant  for  life  and  the  remainder- 
man of  shares  which  have  been  settled  by  deed  or  will, 
the  principle  is  that  the  tenant  for  life  takes  all  divi- 
dends and  bonuses  declared  in  his  lifetime :  Price  v. 
Anderson  (1847)  15  Simons  473;  Hopkins'  Trust 
(1874)  L.  R.  18  Eq.  696;  Armitage  v.  Garnett  (1893) 
3  Ch.  337 ;  Malam  v.  Hitchens  (1894)  3  Ch.  578. 

But  where  the  dividend  is  paid  in  shares  it  may  be 
regarded  as  being,  capitalized,  and  in  this  case  the 
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tenant  for  life  cannot  claim  it  as  income :  Bouch  v.  Sees.  70-71. 
Sproule  (1887)    12    App.    Cas.    385;    Barton's  Trust 
(1888)  L.  E.  5  Eq.  238. 

The  exercise  of  the  company's  discretion  in  distri- 
buting profits  as  dividends  or  converting  them  into 
capital  is  binding  on  both  the  remainder-man  and  the 
tenant  for  life :  Bouch  v.  Sproule,  supra. 

What  a  company  says  is  income  shall  be  income, 
and  what  it  says  is  capital  shall  be  capital:  Re  Bouch 
(1885)  29  Ch.  D.  659;  and  the  question  whether  profits 
remain  income  or  have  been  capitalized  is  in  each  case 
a  question  of  fact.  ibid.  See  also  In  re  Piercy  (1907) 
1  Ch.  289. 

But  the  mere  fact  of  moneys  being  taken  from  undi- 
vided profits  and  carried  to  a  reserve  fund  has  been 
considered  not  equivalent  to  tlieir  capitalization:  Re 
Bridgewater  Navigation  Co.  (1891)  2  Ch.  317;  but  see 
FisJier  v.  Black  and  Wliite  Publishing  Co.  (1901)  1 
Ch.  174. 

The  time  when  the  profits  were  earned  by  the  com- 
pany is  immaterial  as  between  the  tenant  for  life  and 
remainder-man.  Their  rights  have  been  made 
dependent  on  the  legitimate  acts  of  the  company,  and 
subject  to  the  law  of  a])portionment,  are  determined  by 
tlie  time  not  at  which  the  profits  are  earned  by  the 
company  but  by  the  time  at  which  they  are  by  the 
action  of  the  coinpany  made  divisible  amongst  its 
members:  Br  Bouch  (1885)  29  Ch.  D.  659;  see  also 
Bale  v.  Hages  (1871)  40  L.  J.  Ch.  244;  Maclaren  v. 
Staluton  (1861)  3  I).  F.  &  J.  202;  In  re  Oqilvie  (1919) 
88  L.  J.  Ch.  159;  In  re  Thomas  (1916)  2  Ch.  331. 

However,  in  certain  cases  another  principle  may  be 
applied,  viz.,  tbat  wlien  executors  delay  realizing  com- 
pany shares  so  as  to  nurse  a  doubtful  asset,  and  this 
operates  to  depilvc  the  life  tenant  of  his  income  in 
the  iMcjiiitime,  tlie  whole  loss  cau  not  be  tlirowii  either 
ui)oii  ca])ital  or  income,  l)ut  must  be  disti'ibuled 
between  capital  and  income  :  Re  Leys  (1911-12)  3  0.  W. 
N.   464,  per   Middleton,   J.   and   sec   In   re  Atkinson 

n.c.A.— 28 
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Sees.  70-71.  (1904)  2  Cli.  IGO:  Ilibbcrt  v.  Cooke  I  Sm.  &  Stu.  552; 

In  re  Bird  (1901)  1  Cli.  916. 

The  effect  of  the  Apportionment  Act  in  respect  of 
dividends  declared  after  the  death  of  a  tenant  for 
life,  but  declared  for  a  period  entirely  prior  to  the 
death  of  the  tenant  for  life,  is  to  make  such  dividends 
fall  into  the  estate  of  tlie  tenant  for  life:  In  re  Muir- 
head  (1916)  2  Ch.  181;  85  L.  J.  Ch.  598. 

Reserve  fund. 

"  Such  a  fund  is  a  very  common  feature  in  well 
managed  and  prosperous  companies  of  all  kinds,  and 
it  consists  of  moneys  made  or  saved  as  a  result  of 
their  operations  from  year  to  year  and  not  paid  out  in 
dividends  to  their  shareholders.  Instead  of  being  left 
as  a  floating  balance  at  the  credit  of  profit  and  loss 
account,  it  is  transferred  to  another  account  and  called 
the  rest  account  or  reserve  account  or  surplus;  but, 
under  whatever  name  it  may  exist,  it  is  simply  the 
company's  current  surplus  of  assets  over  liabilities, 
treating  the  paid  up  capital  as  a  liability, ' '  per  Street, 
J.,  in  Toronto  v.  Consumers'  Gas  Co.  (1903)  5  0.  L. 
R.  494  at  p.  499-500. 

A  reserve  fund  may  consist  of  goods  as  well  as 
money:  Gignac  v.  Gignac  &  Gie.  (1910)  Que.  37  S.  C. 
174,  per  Lemieux,  J.,  at  p.  184. 

The  directors  of  a  company,  in  the  absence  of  pro- 
visions to  the  contrary  in  the  letters  patent  or  by-laws, 
and  subject  to  the  control  of  the  shareholders,  are 
entitled  to  maintain  a  rest  or  reserve  fund  and  are  not 
bound  to  distribute  the  whole  of  the  profits  among  the 
shareholders.  The  reserve  fund  may  lawfully  be  in- 
vested in  such  securities  as  the  directors  may  select, 
subject  to  the  control  of  a  general  meeting  of  the 
shareholders,  and  it  is  not  ultra  vires  for  a  company 
to  invest  its  profits  in  the  name  of  a  sole  trustee,  who 
will  be  strictly  accountable  for  all  investments  held  by 
him.  If  the  directors  prefer  to  do  so,  subject  to  the 
control  of  the  shareholders,  they  may  retain  the  profits 
as  an  undivided  fund  standing  at  the  credit  of  profit 
and  loss,  or  appropriate  them  to  any  other  use  of  the 


DIVIDENDS.  435 

company:  Burlaud  v.  Ecuie  (1902)  A.  C.  83;  City  o/ Sees.  70-71. 
Toronto  v.  Consumers'  Gas  Co,  (1903)  5  0.  L.  R.  494; 
Kennedy  v.  Acadia  Pidp,  dc,  Co.  (1905)  38  N.  S.  E. 
291. 

The  Court  lias  no  jurisdiction  to  control  the  deci- 
sion of  the  shareholders  as  to  the  propriety  of  retain- 
ing profits  undivided;  nor  will  the  Court  interfere  to 
say  what  is  a  fair  or  reasonable  sum  to  retain  undivided 
or  what  reserve  fund  may  properly  be  required:  Bur- 
land  V.  Earle  (1902)  A.  C.  83,  at  p.  95.  And  in  that 
case  it  was  held  that  a  minority  of  the  shareholders 
could  not  prevent  the  directors  who  held  control  from 
retaining  a  very  large  sum  as  a  reserve  fund. 

No  doubt,  if  it  could  be  sho"\vn  that  the  directors 
were  not  acting  bona  fide  either  in  maintaining  an  in- 
ordinate reserve  fund  or  in  their  investment  of  it,  a 
shareholder  could  claim  the  intervention  of  the  Court. 
See  the  observations  of  Lord  Davey  in  the  same  case 
at  p.  97  of  the  report.  In  Bond  v.  Barroiv  Haematite 
Co.  (1902)  1  Ch.  353,  Farewell,  J.,  at  p.  368,  observes 
that  it  would  be  a  very  strong  measure  for  the  Court 
to  override  the  discretion  of  the  directors  and  compel 
them  to  pay  a  dividend  which  they  thought  the  state  of 
accounts  did  not  justify. 

Preference  shareholders  have  no  right  to  object  to 
the  setting  aside  of  a  reserve  fund  even  when  their 
shares  carry  a  fixed  cumulative  dividend:  Bond  v. 
Barroiv  Haematite  Co.  (1902)  1  Ch.  353,  362.  If  the 
preference  dividend  be  non-cumulative  the  relative 
rights  of  the  common  and  preference  shareholders  may 
be  seriously  affected  by  llie  exercise  of  the  directors' 
discretion  in  the  mattei-  of  the  amount  of  the  reserve 
\'\]]](\.  For  the  fund  set  apart  may  leave  the  balance  of 
flivisihlc  pi-()fits  insufficient  to  pay. the  full  preference 
ilividcnd,  tliere})y  increasing  tlie  surjjlus  avaihil)le  for 
ilividcnds  on  ordinary  sliarcs  in  future  years. 

Wliere  there  is  more  than  one  clnss  of  shareholders 
"  it  will  be  the  duty  of  the  directors  to  fix  the  amount 
of  the  fund  retained  with  reference  to  the  general  in- 
terest of  all  classes  of  shareholders,  and  not  to  favor 
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Sees.  70-71.  any  ono  class  at  the  exi)eiiso  of  the  otlicrs,"  per  Lord 
■       "~~"  Craiiworth,  L.G.,  in  JJcnri/  v.  (h-eat  Nortliern  lly.  Co. 
(1857)  1  Dc  G.  &  J.  GOG,  at  p.  G38. 

See  aLso  as  to  the  dnty  ol"  directors  in  determining 
the  amount  of  surplus  profits  a\'aiiable  for  the  distri- 
bution of  dividends  the  observations  of  Britton,  J.,  in 
Leslie  v.  Canadian  Bnkheck  Co.  (1913)  10  J).  L.  R.  G29. 

Directors. 

lioardof  72.  'File    affairs   of    the   conipanv    shall    l)e    iiianaged   by    a 

(lirector.s.        i.q.jj.j   ^^^  j^^t   jggg  ^1,3,,    ^j^.^^   dii-ectors."      (1918,   8-9    (Jeo.    V., 
c.  13,  s.  2). 

Such  a  provision  as  the  above  is  imperative  and  not 
merely  directory.  A  board  of  less  than  three  can  not 
carry  on  the  business  of  the  company ;  so  a  call  made 
or  a  forfeiture  declared  by  less  than  the  specified  num- 
ber of  directors  is  invalid:  Alma  Spinning  Co.,  Bot- 
tomleifs  Case  (1880)  16  Ch.  D.  681.  The  point  is  also 
discussed  in  Re  Bank  of  Syria  (1901)  1  Ch.  115,  where 
the  articles  provided  that  the  continuing  directors 
might  act  notwithstanding  any  vacancy.  The  section 
does  not  affect  the  right  of  the  company  under  s.  76  to 
increase  the  number  of  directors  nor  the  right  of  the 
directors  under  s.  80  (e)  to  pass  by-laws  for  fixing  a 
quorum.  So  where  the  by-laws  provide  for  a  board  of 
seven  with  a  quorum  of  four,  and  four  directors  cease 
to  be  qualified,  tlie  remaining  three  have  no  power  to 
fill  vacancies  under  s.  78  (c)  :  Sovereen  v.  Whiteside 
(1906)  12  0.  L.  R.  638.  Where  there  is  no  quorum 
under  the  by-laws  no  business  can  be  carried  on  by  the 
remaining  directors :  Sovereen  v.  Whiteside,  supra; 
Manes  Tailoring  Co.  v.  Willson  (1907)  14  0.  L.  R.  89, 
96,  where  the  number  of  the  board  was  reduced  without 
carrying  out  the  necessary  proceedings  in  that  regard. 
See  also  Toronto  Bretving  and  Malting  Company  v. 
Blake  (1882)  2  0.  R.  175;  Ttvin  City  Oil  v.  Christie 
(1909)  18  0.  L.  R.  324.  But  tlie  presence  on  the  board 
of  directors  of  some  who  are  not  qualified  at  the  time 
of  their  election  is  not  sufficient  to  invalidate  the  acts 
of  the  board  if  done  by  a  legal  quorum  of  properly 
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elected  directors:    Morden  v.  Heclids  (1908)  17  Man.    Sect.  72. 
L.  E.  557. 

Where  tlie  board  has  been  reduced  below  the  statu- 
tory ininimum  or  there  is  no  quorum  under  the  by-laws 
a  meeting  may  be  convened  under  s.  87  of  the  Act  for 
the  purpose  of  filling  the  vacancies.  See  Sovereen  v. 
Whiteside  (190G)  12  0.  L.  R.  638. 

73.  The  persons  named  as  such,  in  the  letters  patent,  shall  Provisioual 
be  the  directors  of  the  company,  until  replaced  by  others  duly  fl'rectors. 
appointed  in  their  stead.     2  E.  VII.,  c.  15,  s.  61.. 

In  England  it  has  never  been  the  practice  to  appoint 
what  are  described  as  provisional  directors:  Michie  v. 
Erie  S  Huron  By.  Co.  (1876)  26  U.  C.  C.  P.  566,  at  p. 
573. 

The  Canadian  Joint  Stock  Companies  Act  (1874) 
37  Vict.  c.  35,  s.  19,  provided  for  the  appointment  of 
jn-ovisional  directors,  and  the  clause  has  been  carried 
into  the  later  letters  patent  Acts.  In  the  earlier  Acts 
incorporating  railway  companies  it  was  not  usual  to 
appoint  provisional  directors,  but  a  date  was  named 
for  the  meeting  of  shareholders  at  which  directors 
were  elected:  London  and  Gore  By.  Act,  4  Wni.  IV.  c. 
29.  Provision  was  made  for  the  appointment  of  pro- 
visional directors  for  the  first  time  in  the  Consolidated 
Railway  Act  (1888)  c.  29,  s.  33. 

Powers  of  provisional  directors. 

(1)   Generally. 

'I'lic  Iji-oad  general  principle  to  l)e  borne  in  mind  is 
tliat  llie  ))owei\s  of  ])i-()visional  directors  can  be  ascer- 
tained only  by  const rning  llie  words  ol"  llic  governing 
stalnte. 

Tlie  (jiK'stion  ol'  the  jjowei's  of  provisional  directors 
was  first  considered  in  Be  North  Himcoe  By.  Co.  S  To- 
ronto (1875)  .36  IT.  C.  Q.  B.  101.  (hvynne,  J.,  at  p.  119 
there  expressed  as  his  oi)inion  tliat  tlie  powers  of  pro- 
visional directors  were  confined  lo  pntting  the  act  of 
incorporation  into  operation  until  the  auKnint  neces- 
sary to  enable  the  company  to  elect  regular  directors 
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Sect.  73.  was  subscribed,  \\liereiii)oii  tlio  duties  oi'  the  provi- 
sional  directors  ceased.  This  case  was  affirmed  on 
appeal,  but  the  question  of  the  powers  of  provisional 
directors  was  not  an  issue  on  the  appeal.  See  also  In 
re  Loudon,  cCc,  Ry.  Co.  &  Township  of  E.  Waivanosh 
(1875)  36  U.  C.  Q.  B.  93. 

Hagarty,  C.J.C.P.,  in  Michle  v.  Erie  d  Huron  Ry. 
Co.  (1876)'  26  U.  C.  C.  P.  566,  goes  into  the  subject 
more  fully.  ''From  this  we  gather  that  the  meaning  of 
Powers  of  the  term  'provisional  directors'  is  that  they  are  to 
directors,^  porfomi  Certain  limited  and  temporary  functions 
existing  merely  until  the  complete  machinery  provided 
by  law  may  be  ijrovided;  that  it  was  not  the  intention 
of  the  legislature  to  give  them  as  much  power  as  was 
given  to  directors  elected  by  the  shareholders;  that 
their  duties  were  limited  to  purposes  of  organization, 
to  opening  stock  books  and  dealing  with  subscriptions 
and  upon  the  necessary  amount  being  subscribed  and 
paid  up  to  call  a  general  meeting  of  the  shareholders, 
whereupon  their  duties  would  cease,  and  that  the 
'working  up'  of  bonuses  and  incurring  large  expense 
in  doing  so  was  not  within  their  powers  as  conferred 
by  the  special  Act  there  under  consideration.  They 
must  not  derive  any  personal  advantage  from  their 
office  and  are  to  create  no  unnecessary  burden  for 
those  who  subscribe  for  shares."  In  this' judgment 
Gwynne  and  Gait,  JJ.,  concurred.  See  Re  North 
Simcoe  S  Toronto  (1875)  36  U.  C.  Q.  B.  101;  Peter- 
borough V.  Grand  Trunk  (1859)  18  U.  C.  Q.  B.  220; 
Madaren  v.  Fisken  (1881)  28  Gr.  354;  Wilson  v.  Ginty 
(1878)  3  A.  R.  124;  Denison  v.  Leslie  (1879)  3  A.  R. 
536,  and  Norivich  v.  Attorney-General  (1865)  2  E.  &  A. 
541,  which  followed  Michie  v.  Erie  &  Huron,  supra. 

No  provisional  director  can  bind  the  company  by 
bis  representations  or  agreements.  A  provisional 
director  cannot  bind  the  company  by  agreeing  that  a 
subscriber  for  stock  shall  have  to  pay  his  subscription 
only  if  the  company  fulfils  certain  conditions :  Wilson 
V.  Ginty  (1873)  3  A.  R.  124. 

In  O'Dell  V.  Boston  &  Nova  Scotia  Coal  Co.  (1896) 
29  N.  S.  R.  385,  it  was  decided  that  provisional  direc- 
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tors  might  discharge  employees,  that  forming  part  of    Sect.  73. 
the  usual  duties  of  management;  and  in  Adair  v.  Brit- 
ish  Croivn,  (&c.,  Co.  (1915)  24  D.  L.  E.  905,  that  provi- 
sional directors  may  secure  stock  subscriptions  through 
agents. 

Where  an  Act  creating  a  company  required  that  it 
should  not  commence  operations  until  fifty  per  cent,  of 
its  capital  had  been  paid  up  it  was  held  that  this  did 
not  prevent  the  provisional  directors  from  proceeding 
to  allot  stock  and  collect  calls  or  do  any  other  act  within 
their  power  short  of  actual  operation  of  the  company : 
North  Sydney,  £c.,  Coal  Go.  v.  Greener  (1898)  31  N.  S. 
R.  41. 

Where  a  person  was  employed  by  one  of  the  provi- 
sional directors  of  a  company  to  do  certain  work  on 
behalf  of  the  company  in  advertising  and  promoting 
its  undertaking,  and  it  was  shown  that  such  provisional 
director  was  entrusted  by  the  company  with  the  duty 
of  promoting  and  furthering  the  undertaking  and  that 
he  did  so  from  time  to  time  without  any  specific  in- 
structions from  his  co-directors  at  formal  meetings  of 
the  board,  but  tliat  they  were  fully  cognizant  of  what  he 
did  and  allowed  him  to  transact  the  business  of  the 
company  without  interference  from  them,  it  was  held 
that  the  person  employed  was  entitled  to  recover  from 
the  company  for  the  value  of  his  work:  Allen  v.  On- 
tario d:  Rainy  River  Ry.  Co.  (1898)  29  0.  R.  510;  Wood 
v.  Ontario  (1874)  24  U.  C.  C.  P.  334,  disapproved  and 
Mahoney  v.  East  Holy  ford  (1875)  L.  R.  7  H.  L.  869, 
followed. 

Where  a  company  was  incorporated  by  special  Act 
and  among  the  powers  conferred  on  the  provisional 
directors  was  the  following,  *'  and  may  do  generally 
what  is  necessary  to  organize  the  company,"  it  was 
lield  that  the  provisional  directors  had  no  right  to  pur- 
chase a  subscriber's  mortgage  and  apply  part  of  the 
purchase  price  to  calls  on  shares.  It  was  also  laid 
down  tliat  in  the  absence  of  special  provision  provi- 
sional directors  have  no  power  to  delegate  their  powers 
to  committees:  Monarch  Life  Assurance  Co.  v.  Brophy 
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Sect.  73. 


Towers  of 
provisioual 
■  lirpctors. 


Conclusions. 


(HKK))  14  O.  Tj.  R.  1,  or  make  a  contract  for  hire  of 
services  of  a  medical  examiner  for  the  whole  duration 
of  the  company's  existence:  Lehel  v.  Security  Life  In- 
surance Co.  (1915)  47  Que.  S.  C.  238. 

See  also  for  the  powers  of  provisional  directors 
under  the  Bank  Act  as  it  stood  at  the  date  of  the  deci- 
sions: Re  Monarch  Bank  (1910)  22  0.  L.  R.  516;  Re 
Monarch  Bank  of  Canada  (1914)  32  0.  L.  R.  207. 

The  provisional  directors  of  a  company  acquire  no 
rights  or  interests  in  the  charter  capable  of  sale ;  com- 
pany charters  are  extra  commercium  and  where  a  com- 
pany is  incorporated  by  special  Act  there  is  the  further 
rule  that  it  is  a  matter  of  public  policy  that  Acts  of  the 
legislature  should  not  be  the  subjects  of  purchase  and 
sale:  Vipond  v.  Robert  (1908)  Que.  17  K.  B.  403. 

But  it  has  been  held  under  the  special  authority 
there  conferred  that  provisional  directors  of  a  railway 
could  sell  the  whole  undertaking:  Minister  of  Railways 
and  Canals  v.  Quebec  Southern  (1908-9)  12  Can.  Ex. 
Ct.  Rep.  153. 

The  powers  of  provisional  directors  must  be  de- 
termined solely  on  the  language  of  the  governing 
statute:  Selkirk  v.  Windsor  (1901)  21  0.  L.  R.  109, 
affirmed  22  0.  L.  R.  250;  Monarch  Life  v.  Brophy 
(1906)  14  0.  L.  R.  1. 

From  the  decisions  referred  to  above  the  following 
conclusions  regarding  the  powers  of  provisional  direc- 
tors may  be  drawn. 

1.  The  sole  test  for  the  powers  of  provisional  direc- 
tors is  to  be  found  in  the  words  of  the  statute  under 
which  the  company  is  incorporated.  Their  powers  are 
co-extensive  with  the  language  employed,  but  in  no 
case  can  exceed  the  powers  so  conferred. 

2.  If,  as  is  sometimes  the  case,  for  example  with 
banks,  the  company  is  incorporated  under  a  special 
Act,  passed  in  pursuance  of  a  general  Act,  the  special 
Act  must  be  read  in  the  light  of  the  general  governing 
Act.  The  special  Act  may  supplement  the  powers  given 
under  the  general  Act,  but  only  in  so  far  as  such  powers 
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do  not  contravene  the  principles  stated  in  the  general    Sect.  73 

Act.  '- — '- 

3.  It  would  also  seem  to  be  possible  for  letters 
patent  to  specify  certain  powers  so  long  as  such  powers 
do  not  exceed  what  was  the  plain  intent  of  the  general 
Act  to  confer. 

(2)  Under  the  Act. 

The  first  directors  appointed  by  the  letters  patent, 
although  called  provisional  directors,  are,  until  re- 
placed, directors  of  the  company  with  all  the  powers 
and  duties  of  permanent  directors,  except  that  they 
can  not  without  incurring  personal  liability  commence 
operations  before  ten  per  cent,  of  the  authorized  capi- 
tal of  the  company  has  been  subscribed  and  paid  for, 
s.s.  26  and  86. 

There  is  nothing  in  the  Act  to  indicate  that  the 
authority  of  the  provisional  directors  is  only  tempor- 
ary or  limited:  Muldoivan  v.  German  Canadian  Land 
Co.  (1909)  19Man.  R.  667. 

It  is  immaterial  that  no  proceedings  have  been  taken 
to  organize  the  company:  Campbell  v.  Taxicabs  (1913) 
27  0.  L.  R.  141,  no  by-laws  passed,  nor  directors 
elected,  or  that  the  company  has  commenced  operations 
in  violation  of  s.  26;  and  the  company  will  be  bound  l)y 
a  contract  for  sale  of  land  signed  on  its  behalf  by  one 
of  the  pej-sons  named  in  the  letters  patent  as  the  pro- 
visional dii-ectors  representing  himself,  with  the  ac- 
quiescence and  knowledge  of  the  directors,  to  be  the 
general  manager:  Muldmcan  v.  German  Canadian 
Land  Co.  (1909)  19  Man.  R.  667. 

In  Johnston  v.  Wade  (1909)  17  0.  L.  R.  372,  Mac- 
Mali(ni,J.,tl)e  trial,judge,wli()  was  affirmed  by  the  Court 
of  Appeal,  thought  provisional  directors  under  a  eoi'- 
responding  section  of  the  Ontario  Act  liad  the  full 
powers  of  j)ermanent  directors.  In  llic  ('Oui't  of  A))- 
peal  Osier,  J. A.,  upheld  the  judgment  substantially 
for  the  reasons  given  in  tlio  Court  below.  Meredith, 
J.  A.,  at  p.  389,  said :  ''What  right  has  this  or  any  other 
Court  to  interpose  a  limit  which  the  Legislature  has 
not  seen  fit  to  imi)ose;  and,  if  it  had,  where  would  tlio 
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Sect.  73.  line  be  drawn;  would  it  rest  upon  the  notions  of  Judge, 
or  Court,  in  wliicli  there  might  be  an  entire  lack  of 
experience  and  practical  knowledg-e  on  the  subject?" 
And  the  learned  judge  expressed  the  opinion  that  pro- 
visional directors  had  power  to  pass  a  borrowing  by- 
law; MacLaren,  J. A.,  concurred  in  the  judgment  of 
Meredith,  J.A.  Moss,  C.J.O.,  at  p.  381,  was  not  pre- 
pared to  assent  to  the  view  of  MacMahon,  J.,  and  Gar- 
row,  J.A.,  dissenting,  expressed  the  view  that  provi- 
sional directors  had  no  such  power.  It  may  also  be 
noted  that  in  Re  Wakefield  Mica  Co.  (1906) 
7  0.  W.  E.  104,  Moss,  C.  J.  0.,  delivei-iug  the 
judg-ment  of  the  Court,  while  holding  that  it  was 
not  necessary  for  the  purpose  of  the  decision  to 
discuss  fully  the  extent  of  the  authority  of  provisional 
directors,  leaned  to  the  view  that  as  provisional  direc- 
tors were  required  by  s.  16  of  the  Ontario  Companies 
Act,  R.  S.  0.  1897,  c.  191,  to  call  a  meeting  within  two 
months  from  the  date  of  the  letters  patent  for  the 
purpose  of  organizing  the  company  for  the  commence- 
ment of  business,  they  had  no  power  to  deal  with  the 
issue  and  transfer  of  stock.  These  important  matters 
he  said  w^ere  usually  dealt  with  by  the  by-laws  duly 
passed  by  a  properly  elected  board  of  directors  and 
confirmed  by  the  shareholders.  The  Dominion  Act 
contains  no  provision  corresponding  to  s.  16  of  the  On- 
tario Act.  See  also  Perrins,  Ltd.  v.  Alqoma  Tube 
Worhs  (1904)  8  0.  L.  R.  634. 
Termination  The  fuuctions  of  the  provisional  directors  come  to 
an  end  upon  the  election  of  the  permanent  directors: 
MacDonald  v.  McBeth,  11  U.  C.  C.  P.  224,  228,  and  they 
can  then  no  longer  bind  the  company:  North  Sydney 
V.  Greener  (1898)  31  N.  S.  R.  41.  Apparently  the  pro- 
visional directors  are  not  entitled  to  lay  down  their 
office  before  the  election  of  permanent  directors. 
Where  a  special  Act  made  certain  persons  first  direc- 
tors "to  continue  in  office  until  the  first  ordinary  meet- 
ing held  after  the  passing  of  the  Act  "  it  w^as  held  that 
the  Act  imposed  upon  such  persons  the  statutory  obli- 
gation of  continuing  directors  until  the  first  ordinary 


of  functions. 
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meeting:  In  re  South  London  Fish  Market  Co.  (1888)    Sect.  73. 
39  Ch.  D.  324.  ~ 

Provisional  directors  must  proceed  regularly  in  the  Procedure. 
manner  prescribed  by  the  Act,  and  if  they  meet  A^dthout 
proper  notice  having  been  given  or  attempt  to  transact 
business  without  a  quorum  their  acts  will  be  invalid: 
McLaren  v.  Fisken  (1881)  28  Gr.  352. 

The  board  of  provisional  directors  must  be  replaced 
by  an  equal  number  of  permanent  directors.  See  Re 
Carpenter,  Ltd.,  Hamilton's  Case  (1915-6)  35  0.  L.  R. 
626.  If  it  is  desired  to  make  the  number  of  the  per- 
manent directors  different  from  that  of  the  provisional 
board  the  procedure  laid  dovm  in  s.  76  must  be  fol- 
lowed. A  by-law  must  be  passed  and  ratified  by  the 
shareholders  and  a  copy  of  the  by-law  deposited  in  the 
Department  and  pul)lished  in  the  Canada  Gazette.  See 
Manes  Tailoring  Co.  v.  Willson  (1907)  14,0.  L.  R.  89, 
96;  also  Re  Carpenters,  Limited,  Hamilton's  Case 
(1915-16)  35  0.  L.  R.  626,  (1916)  29  D.  L.  R.  683,  a  case 
decided  under  R.  S.  0.  1914,  c.  178,  s.  83,  which  ex- 
plicitly provides  that  the  number  of  permanent  direc- 
tors to  be  elected  to  replace  the  provisional  board  must 
be  the  same. 

Jn  Vipond  V.  Robert  (1908)  Que.  17  K.  B.  403,  Death  of^^ 
Bosse,  J.,  thought  that  as  almost  all  the  provisional  Jureetors. 
directors  had  died  the  company  was  virtually  extinct 
and  tliat  for  this  reason  the  Quebec  Legislature  by  7 
Ed.  VII.  c.  47,  R.  S.  Q.  1909,  Arts.  5964,  6062  enacted  a 
provision  whereby  the  heirs  or  assigns  of  deceased 
provisional  directors  may  call  a  meeting  of  sharehold- 
ers for  the  election  of  directors.  It  is  submitted,  how- 
ever, that  as  the  provisional  directors  are  shareholders, 
and  section  3  (d)  of  the  Act  defines  shareholders  so  as 
to  inchide  the  personal  representatives  of  sharehold- 
ers, sucli  personal  re})resf'ntatives  under  the  authority 
of  sections  74  and  87  of  the  Act  could  nicot  nnd  elect  a 
permanent  board. 

74.  If,  at  any  time,  an  eloetion  of  diroctors  is  not  niaflo,  or  Fnilure  to 
does  not  take  effect  at  the  proper  time,  the  company  shall  ""^  cl^e<^^tdi^rec- 
be  helfl  to  be  thereby  dissolved ;  bnt  such  election   may  take  romfHliec]. 
place  at  any  subspr|ucnt  spooial  general  meeting  of  the  company 
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Sect.  74, 


Special 
general 
meeting. 


duly   I'jillril    for   tluii    imrposc;   niul    {ho   rclii'iiiir  dircM'tors   sliall 
■  contimu>  in  ollicc  until  llicii'  successors  are  ek'ctod.      2  E.   V^IT., 
C.  15,  S.  (!•.'. 

Apart  froiii  statute  or  by-law  it  would  seem  to  be 
implied  that  the  directors  of  the  company  should  hold 
oflBce  until  their  successors  be  duly  elected  and 
qualified.  This  is  an  application  of  the  rule  in  respect 
of  ordinary  trustees.  Nor  would  the  failure  to  elect 
directors  work  a  dissolution  of  the  company  ipso  facto 
at  common  law :  People  v.  Runkle  (1812)  9  Johns  (N.Y.) 
147;  Hicks  v.  Borough  of  Lanceston,  1  Rolle  Abr.  514. 
See  also  In  re  Consolidation  Nickel  Mines  (1914)  1  Ch. 
883. 

General  meetings  are  held  periodically  at  appointed 
times  for  the  transaction  of  general  business,  e.g., 
annual  meetings ;  special  meetings  are  held  for  the 
transaction  of  particular  business,  e.g.,  for  ratifying  a 
borrowing  by-law.  The  term  "special  general  meet- 
ing" accordingly  would  seem  to  be  a  misnomer,  for 
such  a  meeting  would  not  be  held  periodically  at  ap- 
pointed times;  see  Austin  Mining  Co.  v.  Gemmell 
(1886)  10  0.  R.  696,  at  p.  703.  See  also  Christopher  v. 
Noocon  (1883)  4  0.  R.  672. 

AVliere  no  election  of  directors  has  taken  place  at 
the  proper  time,  i.e.;  the  annual  meeting,  the  meeting 
provided  for  in  the  above  section  may  be  called  by 
requisition  of  one-fourth  in  value  of  the  subscribed 
stock  under  s.  87:  Austin  v.  Gemmell  (1886)  10  0.  R. 
696;  see  also  Sovereen  Mitt,  &c.,  Co.  v.  Whiteside 
(1906)  12  0.  L.  R.  638.  Where  directors  are  not  elected 
at  the  end  of  their  term  and  a  vacancy  occurs  they  can 
not  fill  it  under  s.  78  (c)  for  the  intervening  period 
until  an  election  is  held.  Any  election  in  such  case 
must  be  by  shareholders,  per  Moss,  C.J.A.,  in  Kiely  v. 
Kiely  (1878-9)  3  A.  R.  438,  at  p.  443. 


Qualifica- 
tions of 
directors 
ejected. 


75.  Xo  person  shall  be  elected  as  a  director  or  appointed  as 
a  director  to  fill  any  vacancy  unless  he  is  a  shareholder,  owning 
stock  absolutely  in  his  own  right,  and  to  the  amount  required 
by  the  by-laws  of  the  company,  and  not  in  arrear  in  respect  of 
any  calfthereon.    2  E.  VII.,  c.  15,  s.  63. 
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(2)   A   person   named   as   a   director   or   proposed   director    Sect.  75. 
in  any  prospectus,  or  in  any  notice  in  lieu  of  prospectus,  issued 


by  or  on  behalf  of  the  company,  shall  not  be  capable  of  being  ^*^jf  "g^^J*^ 
appointed  director  of  the  company  unless,  at  the  time  of  the  ment  or 
publication  of  the  prospectus,  he  has  by  himself  or  by  his  agent  advertise- 
authorized  in  writing,—  "  director 

(i)    Signed  and  filed  with  the  Secretary  of  State  of  Canada 

a  consent  in  writing  to  act  as  such  director;  and, 
(ii)  Either  signed  the  petition  for  incorporation  and  mem- 
orandum of  agreement  and  stock  book  for  a  number 
of  sbares  not  less  than  his  qualification  (if  any)  or 
signed  and  filed  with  the  Secretary  of  State  of  Canada 
a  contract  in  writing  to  take  from  the  company  and 
pay  for  his  qualification  shares  (if  anv).  7-8  Geo.  V., 
1917,  c.  25,  s.  10. 

The  effect  of  the  section  is  to  make  the  possession 
of  the  qualification  a  condition  precedent  to  election, 
and  if  the  person  elected  does  not  possess  the  qualifica- 
tion he  does  not  become  a  director  de  jure:  Jenner's 
Case  (1876)  17  Ch.  D.  132. 

A  director  must  hold  at  least  one  share  :  Re  Eaggart 
rf-  Co.  (1892)  19  A.  R.  582,  587.  If  the  by-laws  of  the 
company  make  the  holding  of  a  greater  number  of 
shares  necessary  their  provisions  must  be  complied 
with.  By-laws  respecting  the  share  qualification  of 
directors  may  be  made  by  the  directors  under  the 
autliority  of  section  80  (c)  of  the  Act,  and  such  by-laws 
i-emain  in  force  only  until  the  next  annual  meeting  of 
the  company  unless  they  are  in  the  meantime  confirmed 
at  a  general  meeting. 

It  has  been  held  by  the  Court  of  Appeal  in  Manitoba 
tliat  a  board  of  directors,  some  of  whom  are  only  direc- 
tors de  facto  by  reason  of  want  of  qualification,  may 
carry  on  the  affairs  of  the  company  so  long  as  tliere  is 
a  legally  elected  quorum  and  that  quorum  acts: 
Morden  v.  Heckels  (1908)  17  Man.  L.  R.  557. 

Su})sequent  registration  as  a  sliareholder  will  not 
re-establish  in  his  office  a  director  |)i-eviously  discpiali- 
n<'d:  Siiffo),  V.  Euf/Iish  c^'  Colonial  (1902)  2  Ch.  502; 
and  see  Channel  Collieries  Trust  v.  St.  MarqareCs,  cCc, 
Luiht  Ry.  (1915)  84  1,.  J.  Ch.  28,  33. 
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Sect.  75.  Tlie  moaning  of  tlie  words  "in  his  own  riglit"  lias 

inhismvii"  ^^^^^'  ^^  might  be  expected,  been  lield  to  imply  a  bene- 
riffht.  iicial  holding,  but  it  has  been  considered  snfficient  that 

a  director  holds  shares  as  trustee:  Pidbrook  v.  Rich- 
mond Mining  Co.  (1878)  9  Ch.  D.  610.  It  was  there 
said  that  a  man  holds  in  his  own  right  if  he  is  registered 
without  any  qualification.  This  decision  has  been  ques- 
tioned, however,  in  the  English  Court  of  Appeal:  Bain- 
bridge  V.  Smith  (1889)  41  Ch.  D.  470.  See  also  Cooper 
V.  Griffin  (1892)  1  Q.  B.  740,  and  Hoivard  v.  Sadler 
(1893)  1  Q.  B.  1.  In  order  to  hold  shares  in  his  own 
right  the  director  must  so  hold  that  the  company  can 
safely  deal  with  him  as  owner  in  respect  of  the  shares : 
Buckley,  L.  J.,  in  Sutton  v.  English  S  Colonial  (1902)  2 
Ch.  502,  at  p.  505.  Accordingly,  in  that  case  it  was  held 
that  where  a  trustee  in  bankruptcy  notified  the  com- 
pany that  he  claimed  certain  shares,  the  company  could 
not  have  safely  dealt  with  the  shareholders  in  disre- 
gard of  the  claims  of  the  trustee,  and  that,  therefore, 
the  shareholder  had  become  disqualified  from  being 
elected  a  director. 

Holding  shares  as  liquidator  of  another  company  is 
not  holding  in  the  director's  own  right:  Boschoek  v. 
Fuke  (1906)  1  Ch.  148.  Nor  is  holding  shares  as  col- 
lateral security  sufficient:  Macdonald  v.  Drake  (1906) 
16  Man.  L.  R.  220. 

Absolutely.  The  wording  of  section  75  differs  from  the  terms  of 

the  articles  under  which  the  above  English  cases  were 
decided  by  the  addition  of  the  word  ' '  absolutely, ' '  and 
there  appears  to  be  little  doubt  that  in  the  case  of  com- 
panies subject  to  the  Act  a  director  must  be  the  bene- 
ficial owner  of  his  qualifying  shares :  Ritchie  v.  Vermil- 
lion (1902)  4  0.  L.  R.  588,  per  Maclennan,  J. A.,  at  p. 
597.  In  Lucas  v.  North  Vancouver  (1913)  12  D.  L.  R. 
802,  18  B.  C.  R.  239,  Macdonald,  C.J.A.,  and  Galliher, 
J.  A.,  held  that  under  the  Railway  Act,  R.  S.  C.  1906, 
c.  37,  s.  112,  which  states  that  "no  person  shall  be  a 
director  unless  he  is  a  shareholder  owning  twenty 
shares  of  stock,  etc.,"  holding  shares  as  trustee  with- 
out any  beneficial  interest  in  them  was  not  enough.  The 
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remaining  judge,  Irving,  J.A.,  while  dissenting  as  to    Sect.  75. 

the  effect  of  the  words  of  the  section  of  the  Railway 

Act,  at  p.  805,  stated  that  under  the  Dominion  Com- 
panies Act  a  director  can  not  qualify  on  shares  held  in 
trust. 

It  is  not  necessary  for  the  qualification  of  a  direc- 
tor that  he  should  have  been  actually  registered  as  a 
shareholder ;  if  his  subscription  for  the  requisite  num- 
ber of  shares  has  been  accepted  that  is  enough :  Alley 
V.  Trenholme  (1893)  Que.  3  S.  C.  163. 

^QQ  Morden  v.  Heckels  (1908)  17  Man.  L.  R.  557.      arrearin 

respeet  of 

The  restrictions  in  subsection  (2)  would  not  seem  *^^^^^' 
to  be  applicable  to  the  prospectus  of  an  intended  com- 
pany. 

Payment  in  cash  of  qualification  shares  is  not  re-  Mode  of 
quired:  Paul  v.  Kobold  (1905)  2  W.  L.  R.  90,  per  Har-  payment, 
vey,  J.,  citing  St.  Stephen  Branch  Ry.  Co.  v.  Black 
(1870-1)  13  N.  B.  R.  139;  and  even  if  it  were  required 
a  by-law  providing  that  the  acts  of  unqualified  direc- 
tors should  be  valid  would  cure  the  irregularity,  ibid. 

Where  the  statute  or  articles  of  association  merely  siiares  held 
state  that  the  director's  qualification  is  the  holding  of  ^"'"'^^^'' 
a  certain  number  of  shares  he  may  qualify  although  he 
liolds  them  jointly  with  another  person :  In  re  Glory 
Paper  Mills  Co.,  Dunster's  Case  (1894)  3  Ch.  473. 

The  eligibility  of  directors  should  not  be  enquired  r-^iip:ibiiity, 
into    a    collateral     way:     Modstock    Co.    v.    //rtrri,s  quimi into. 
(1884-1907)  40  N.  S.  R.  ?>?,Ci ;  Austin  \ .  Gemmell  (1885-6) 
10  O.  R.  696. 

A  single  sliarclioldcr  lias  a  right  of  action  for  a 
declaration  that  directors  are  disqualified:  Theatre 
Amusement  Co.  v.  Stone  (1914)  50  S.  C.  R.  32. 

A  director  may  be  estoi)pod  from  denying  the 
qualification  of  another:  Kiely  v.  Smyth,  27  Gr.  222. 

A  qualified  director  may  bring  an  action  in  his  own 
name  against  the  other  directors  for  an  injunction  to 
restrain  them  from  wrongfully  excluding  him:  Pul- 
hro<,k  V.  nirlniinud  (1S78)  9  CIi.  D.  T.IO. 
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Sect.  75.  it  has  been  liekl  that  a  c()iiii)aiiy  registered  under 

:  the  Companies  Act,  1S()2  (Imperial)  may  have  a  limited 

company  as  a  director:  Re  Buluwayo  Market  Co. 
(1007)  2  Oh.  458.  ]t  is  at  least  doubtful  whether  this 
would  be  permissible  under  the  Act,  which  appears  to 
contemplate  individuals  only  as  directors ;  cf .  s.  79. 

Ceasiug  to  The  Act  contains  no  provision  that  on  loss  of  share 

liei'tiMrand    qualification  the  office  of  a  director  is  vacated  such  as 
JS*^  is  found  in  the  Ontario  Act,  E.  S.  0.  1914,  c.  178,  s.  87. 

The  connnon  form  of  by-law  relating  to  the  vacation 
of  office  by  directors  in  certain  events  provides  that 
a  director  shall  ipso  facto  vacate  his  office  on  ceasing 
to  hold  his  share  qualification.  In  the  absence  of  such 
a  by-law  a  director  would  not  ipso  facto  cease  to  hold 
office:  Pulhrook  v.  Richmond   (1878)    9   Ch.   D.   610. 

Disquaiifi-  The  usual  form  of  by-law  provides  that  the  office  of 

directors.       ^  director  shall  ipso  facto  be  vacated : — 

(a)  If  he  accepts  or  holds  any  other  office  under  the 
company  except  that  of  managing-director,  or 

(b)  If  he  becomes  bankrupt,  or  suspends  payment, 
or  compounds  with  his  creditors,  or 

(c)  If  he  is  found  lunatic  or  becomes  of  unsound 
mind,  or 

(d)  If  he  ceases  to  hold  the  required  amount  of 
shares  to  qualify  him  for  office,  or 

(e)  If  he  absents  himself  from  the  meetings  of  the 
directors  during  a  period  of  three  calendar  months 
without  special  leave  of  absence  from  the  directors,  or 

(f)  If  he  is  concerned  or  interested  in  or  partici- 
pates in  the  profits  of  any  contract  with  or  work  done 
for  the  company;  but  no  director  shall  vacate  his  office 
by  reason  of  his  being  a  member  or  shareholder  of  any 
company,  which  has  entered  into  contracts  w^ith  or 
done  any  work  for  the  company,  or  which  is  concerned 
in  or  participates  in  the  profits  of  any  contract  with 
the  company.  Nevertheless  he  shall  not  vote  in  respect 
of  any  contract  in  which  he  is  so  interested,  or 

(g)  If  by  notice  in  writing  to  the  company  he  re- 
signs his  office. 
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Priina  facie  a  director  who  accepts  any  other  office    Sect.  75. 
in  the  company  vacates  his  directorship:  Milward  v.  jj^j^^ 
Thatcher  (1787)  2  T.R.  81;  Iron  Ships,  Sc,  Co.  v.  Blunt  other 
(1868)  L.  R.  3  C.  P.  484.     The  appointment  is  good  but 
the   director   loses   his    office :   Bales   v.    Cumberland 
(1861)  6  H.  &  N.  481.    A  trustee  of  a  covering  trust 
deed  nominated  and  paid  by  the  company  is  mthin  the 
prohibition:  Astley  v.  Tivoli  (1899)  1  Ch.  151.     And 
where  a  director  is  appointed  managing  director  at  a 
remuneration  he  will  not  only  automatically  vacate  his 
(jffice  but  will  also  be  disentitled  to  recover  his  salary 
fi'om  the  company  if  the  necessary  procedure  for  valid- 
ating his  remuneration  has  not  been  followed:  Claiidet 
V.  Golden  Giant  Mines  (1909-10)  15  B.  C.  R.  13. 

Where  a  director  becomes  financially  insolvent  and  Becomes 
writes  to  creditors  asking  them  to  accept  a  composi-  ^°  '"^  " 
tion,  and  holds  out  as  an  inducement  to  each  to  do  so 
that  other  creditors  are  willing  to  accept  the  proposi- 
tion, lie  is  insolvent  within  the  meaning  of  the  above 
by-law.  See  also  London  £  Counties,  dtc,  Co.  v.  Brigh- 
ton  (1915)  84  L.  J.  K.  B.  991;  2  K.  B.  493. 

Vide  supra.  Ceases  to 

hold  qiiali- 

Voluntary  and  deliberate  absence  only  is  covered 
l)y  the  provision  which  does  not  apply  to  absence  due  to  hiiS/from 
illnoKs  :  Mack's  Claim  (1900)  W.  N.  114.    Time  does  not  ^oetings 
begin  to  I'liii  until  lie  has  failed  to  attend  a  meeting  at 
whicii  he  ouglit  to  have  been  present:  In  re  London  S 
Xorthrni  Bank,  McConnclVs  Claim  (1901)  1  Ch.  728. 

iJirectoi-.s  who  are  members  of  a  partnership  firm  >[.,i-inffnn- 
wliicli  supplies  goods  to  the  company  at  a  profit  thereby  a"'thoi*'7-c(i 
i)ecome  disqualified.  Wljere  such  contracts  were  in 
vMolation  of  the  provisions  of  the  Alberta  Companies 
Ordinance  art.  57,  Table  *'A,"  it  was  lield  that  they 
could  not  be  ratified  l)y  a  majority  of  the  shareholders 
however  great:  Theatre  Amusement  Co.  v.  Sioue 
(1915)  50  S.  C.  R.  32;  a  unanimous  vote  of  tlic  share- 
holders alone  would  suffice,  per  Angliu.  .T.,  a1  p.  37. 

ii.r.A.-L'n 
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Sect.  75. 


Resignation. 


A  man  who  is  a  sliareliolder  in  another  company 
which  contracts  with  the  company  is  ''interested  in 
the  contract":  Todd  v.  Bobin son  \lS84r)  14  Q.  B.  D. 
739;  Dimes  v.  Grand  Jumiion  Canal  Co.  (1852)  3  H.  L. 
C.  794;  Whitely  v.  Baric ij  (1888)  21  Q.  B.  I).  154. 

Where  a  director  becomes  disqualified  by  some  act 
such  as  being  secretly  interested  in  a  contract,  the 
board  have  no  power  to  condone  it,  but  it  has  been  held 
that  the  disqualification  continues  only  so  long  as  the 
contract  continues,  and  the  director's  subsequent  re- 
election may  be  valid :  Boderja  Co.  (1904)  1  Ch.  276. 

A  valid  resignation  cannot  be  withdrawn :  Begina  v. 
Mayor  of  Wifjan  (1885)  14  Q.  B.  D.  908.  If  it  is  desired 
to  suspend  the  operation  of  the  resignation  until  ac- 
ceptance by  the  board  the  words  "and  such  resignation 
is  accepted"  should  be  added  to  paragraph  (g)  above: 
Glossop  V.  Glossop  (1907),  2  Ch.  370. 

76.  The  company  may,  by  by-law,  increase  or  decrease  to 
not  less  than  three  the  number  of  its  directors,  or  may  change 
the  company's  chief  place  of  business  in  Canada :  Provided  that 
no  by-law  for  either  of  the  said  purposes  sliall  l)e  vahd  or  acted 
upon  unless  it  is  approved  by  a  vote  of  at  least  two-thirds  in 
value  of  the  stock  represented  by  the  shareholders  present  at  a 
special  general  meeting  duly  called  for  considering  the  by-law; 
nor  until  a  copy  of  such  by-law,  certified  under  the  seal  of  the 
company,  lias  been  deposited  in  the  Department  of  the  Secretary 
of  State  of  Canada  and  published  in  the  Canada  Gazette." 
(1918,  8-9  Geo.  V.,  c.  13,  s.  3). 

See  the  note  to  s.  30. 

Changing  Scctiou  72  fixing  the  minimum  number  of  the  board 

ScZf  does  not  affect  the  right  of  the  company  to  pass  by-laws 
to  increase  the  number  of  directors :  Sovereen  v.  White- 
side (1906)  12  O.  L.  R.  638,  640. 

Rr-guisites.  The  following  formalities  are  required  by  the  sec- 

tion:— 

1.  The  change  must  be  made  by  by-law. 

A  resolution  is  insufficient:  Johnston  v.  Wade 
(1909)  17  0.  L.  R.  372,  per  MacMahon,  J.,  at  pp.  375-6, 
and  see  Sherker  v.  Budner  (1911 )  39  Que.  S.  C.  44,  47. 
For  the  distinction  between  a  resolution  and  a  by-law 
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see  Manes  Tailoring  Co.  S  Willson  (1907)  14  O.  L.  R.    Sect.  76. 
89.  

2.  The  by-law  must  be  approved  by  at  least  two- 
thirds  in  value  of  the  stock  represented  at  a  special 
general  meeting  of  the  shareholders  duly  called  for 
considering  the  by-law. 

'* Two-thirds  in  value"  is  to  be  computed  on  the 
face  value  of  the  number  of  shares  held  and  not  upon 
the  amount  paid  up  :  Pitrdoin  v.  0)itario  Loan  dc  Deben- 
ture Co.  (1893)  22  0.  R.  597. 

The  meeting  must  be  '^ special,"  i.e.,  notice  of  the 
special  business  to  be  transacted  must  be  given  to  the 
shareholders.  Thus  it  is  not  a  compliance  with  the 
section  for  the  by-law  to  be  passed  at  a  general  annual 
meeting  without  special  notice :  Sherker  v.  Rudner 
(1911)  39  Que.  S.  C.  44;  Christopher  v.  Noxon  (1884) 
4  0.  R.  672.  The  meeting  must  be  duly  called.  As  to 
the  requirements  in  this  regard  see  the  notes  to  s.  88. 

See  also  Manes  Tailoring  Co.  v.  Willson  (1907)  14 
O.  L.  R.  89,  96,  and  Clary  v.  Golden  Rose  (1912-13)  4 
0.  W.  N.  1491. 

QiKBre,  if  all  the  shareholders  unanimously  consent 
to  the  change,  notwithstanding  the  non-compliance 
with  the  above  requirements,  whether  this  requirement 
may  be  dispensed  with. 

In  Shrrker  v.  Rudner  (1911 )  39  Que.  S.  C.  44,  it  was 
said  no  aciiuiescence  could  cure  non-compliance  with 
the  section,  and  see  Re  Carpenter,  Ltd.,  Hamilton's 
Case  (1916)  35  O.  L.  R.  626. 

3.  A  co})y  of  tlie  l)y-law,  certilied  uiuler  the  seal  of 
the  comf)any,  must  be  deposited  with  the  Department 
;iii(l  j)ublishe(l  in  the  Canada  Gazette 

Tile  section  docs  not  specifically  state  tliat  such 
puMication  should  take  pl.-icc  aftci-  confii'ination  of  tiic 
hy-hiw,  lint  it  is  suggested  thai  this  is  ;i(l\isab|e. 

Until  th<'  i-e(|nii-enients  of  the  section  .iic  complied  Effect  of 
with  the  by-law  is  inetTcctive,  and  an  election  of  an  in- nnce^"™^ ' 
cr(;ase(l  boai'd  undei"  such  a  by-law  is  void  and  confers 
no  right    on    those  elected    to    hold    office:  Sherker  y. 
Hudncr  (1911)  39  S.  C.  44,  nnd  in  th<"  last  jncntioned 
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Sect.  76.    caso  it  was  lu-kl  lliat  an  action  lay  in  tlio  nature  of  (jno 

wannuio    proceedings   under   art.  987    ct  seq.     C.  P. 

(Que.)  to  oust  the  director  so  irregularly  elected,  and 
that  a  shareholder  present  at  the  meeting  and  not 
objecting  could  bring  an  action.  A  resolution  to  forfeit 
shares  for  non-payment  of  calls,  passed  by  an  illegal 
board,  is  invalid,  and  the  forfeiture  will  be  restrained: 
Christopher  v.  Noxon  (1884)  4  0.  R.  672.  The  com- 
pany was  held  in  the  same  case  to  be  properly  made  a 
partv  to  the  action.  See  also  Manes  Tailorinrj  Co.  v. 
Willson  (1907)  14  0.  L.  R.  89. 

Election  of  77.  Directors  of  the  company  shall  be  elected  by  the  share- 

directors,  liolders,  in  general  meeting  of  the  company  assembled  at  some 
place  within  Canada,  at  such  times,  in  such  manner  and  for  such 
term,  not  exceeding  two  years,  as  the  letters  patent,  or  in  default 
thereof,  as  the  by-laws  of  the  company  prescribe.  2  E.  VML, 
c.  15,  s.  65. 

The  above  section  requires  that  the  board  of  direc- 
tors be  elected  by  the  shareholders.  It  is  only  in  the 
case  of  vacancies  occurring  during  the  term  of  office 
of  an  elected  board  that  the  remaining  directors  under 
s.  78  (c)  of  the  Act  have  the  power  to  appoint  direc- 
tors to  complete  the  board. 

In  view  of  the  above  requirement,  it  is  doubtful 
whether  it  would  be  legal  for  a  company  incorporated 
under  the  Act  to  bind  itself  by  agreement,  or  to  pass  a 
by-law,  that  one  or  more  directors  should  be  appointed 
by  a  named  individual  or  by  some  outside  body.  In  any 
event  it  is  doubtful  whether  the  contract  by  a  company 
to  elect  as  directors  nominees  of  an  outside  body  will 
be  specifically  enforced:  Plantations  Trust,  Ltd.  v. 
Bila  Rubber  Lands,  Ltd.  (1916)  114  L.  T.  676;  see  also 
as  to  agreement  that  a  shareholder  shall  have' the  right 
of  appointing  or  nominating  a  director  of  the  com- 
pany: British  Murac  Syndicate  v.  Alperton  (1915)  2 
Ch.l86. 

The  election  must  take  place  at  a  general  meeting 
of  the  shareholders  at  some  place  within  Canada,  and 
the  term  of  their  office  is  limited  to  two  years.  Unless 
the  letters  patent  or  the  by-laws  prescribe  that  the 
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term  of  office  shall  exceed  one  year  the  election  of  direc-  Sect.  77. 
tors  shall  take  place  j^early,  s.  78  (a).  It  should  be 
no.ted,  however,  that  under  s.  74  it  is  provided  that 
retiring  directors  shall  continue  in  office  until  their 
successors  are  elected.  Accordingly,  retiring  direc- 
tors would  remain  in  office  notwithstanding  that  their 
term  of  office  had  expired  and  that  the  shareholders 
had  failed  to  elect  a  new  board. 

Qucere,  whether  directors  can  be  validly  elected  at  a 
meeting  of  shareholders  held  outside  Canada.  Possibly 
this  may  be  done  if  all  the  shareholders  attend  or  are 
represented  at  the  meeting  and  no  objection  is  taken. 
See  Be  Lands  and  Homes  of  Canada,  Robertson's  Case 
(1919)  44  D.  L.  R.  325,  327. 

Unless  the  by-laws  provide  that  no  shareholder  shall 
be  entitled  to  be  present  at  a  meeting  or  to  be  reckoned 
in  a  quorum  whilst  any  call  is  due  by  him  to  the  com- 
pany, possibly  sharelioklers  not  entitled  to  vote  may  be 
entitled  to  form  a  quorum.  In  Doig  v.  Mathetvs  (1915) 
25  D.  L.  E.  732,  an  interim  injunction  was  refused 
where  an  election  of  directors  was  attacked  on  the 
ground  that  there  was  an  insufficient  quorum  under  the 
articles  without  counting  shareholders  present  who 
were  disqualified  from  voting,  owing  to  their  being  in 
arrears  in  respect  of  calls.  It  is,  accordingly,  advis- 
able for  the  by-laws' to  make  special  provision  covering 
fliis  ])oint, 

78.  Tn  the  absence  of  other  provi.sions  in  that  behalf,  in  tho  if  no  other 
letters  patent  or  by-laws  of  the  company, —  provision. 

(a)   the  election  of  directors  shall  take  place  yearly,  and  all  Yearly 

the  flirectors  then  in  office  shall  retire,  hut,  if  otherwise ''^^'''''°^- 

qualified,  they  shall   he  eliG^ible  for  re-election; 
(h)   every  election  of  directors  shall  be  by  l)allot;  I?.v  ballot. 

(c)  any  vacancy  occurring  in  the  board  of  directors  may  ho  \'!ip;inriips 
filled,  for  the  remainder  of  the  term,  by  the  directors  from  (illofl  l>.v 
among  the  qualified  shareholders  of  the  company; 

(d)  the  directors  .shall,  from  time  to  time,  elect  from  among  onicpr.snp- 
themselves  a  president  and,  if  they  .see  fit,  a  vice-president  pointod  by 
of  the  company;  and  may  also  appoint  all  otlier  officers' 
thereof.    2  E.  VIL,  c.  15,  s.  06. 
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Sect.  78.  The  above  provisions  may  be  niodilied  by  the  letters 

patent  or  by-laws  of  the  company,  subject,  of  course, 
to  the  restrictions  imposed  by  tiie  Act. 

(a)  Yearly  election. 

it  should  be  noted  that  it  is  provided  by  s.  74  that 
retiring-  directors  continue  in  office  until  their  success- 
ors are  elected. 

An  election  of  directors  before  the  term  of  office  of 
their  predecessors  has  expired  is  apparently  a  nullity, 
and  mandanms  will  lie  to  coni})el  the  company  to  pro- 
ceed to  another  election  on  the  day  fixed  by  the  charter : 
The  Queen  v.  The  Bank  of  Upper  Ccmada  (1849)  5  U. 
C.  R.  338.  In  that  case  Robinson,  C.J.,  seemed  to  be  of 
t!ie  opinion  that  quo  waryanto  would  be  a  proper  pro- 
ceeding where  the  object  was  not  to  call  in  question  by 
what  right  an  officer  of  a  corporation  jjretends  to  hold 
office,  but  whether  the  corporation  itself  has  not,  as  a 
body,  acted  in  disregard  of  the  provisions  of  its 
charter. 

If  the  by-laws  provide  that  the  directors  shall  hold 
.  office  for  one  year  and  until  their  successors  are  ap- 
pointed, the  shareholders  cannot  themselves  pass  an- 
other by-law  providing  that  the  appointment  is  termin- 
able by  resolution.  They  must  wait  until  the  next 
annual  meeting  and  put  in  a  new  set  of  directors  who 
will  pass  a  new  by-law:  Stevenson  v.  Vokes  (1896)  27 
0.  R.  691. 

Quccre,  whether  shareholders  cannot  at  any  time  call 
a  special  meeting  by  requisition  under  s.  87  of  the  Act 
and  put  in  a  new  board. 

Where  the  letters  patent  authorize  shareholders  to 
depose  directors,  the  notice  of  the  meeting  called  for 
this  purpose  must  clearly  disclose  what  is  intended  to 
be  done  and  not  be  so  framed  as  to  lead  shareholders 
to  believe  that  it  is  only  intended  to  fill  vacancies: 
Milot  V.  PerrauU,  C.  R.  (1886)  12  Que.  L.  R.  193. 

(b)  By  ballot. 

Although  the  Act  requires  directors  to  be  elected  by 
ballot,  an  election  by  unanimous  vote  without  l^allot 
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will  be  valid  if  no  more  than  the  necessary  number  of  Sect.  78. 
directors  are  nominated:  Morden  v.  Heckels  (1908)  17 
Llaii.  L.  R.  557,  and  where  the  number  of  qualified 
shareholders  is  the  same  as  that  of  the  board,  no  formal 
election  is  necessary:  Kiely  v.  Kie]y  (1878-9)  3  A.  R. 
438. 

(c)  Vacancies  filled  by  directors. 

The  power  given  to  the  directors  by  this  sub-section  Power  when 
to  fill  vacancies  is  only  exercisable  in  the  interval  be-  ^^^'"^^^-'^  ^• 
tween  the  vacancy  arisini;'  and  the  next  annual  meeting. 
If  the  vacancy  were  not  filled  during  that  time,  nor  any 
directors  elected  at  the  annual  meeting,  -the  board 
would  apparently  not  have  power  to  elect  a  director 
after  the  date  of  the  annual  meeting:  Kiely  v.  Kiely 
(1878)  3  A.  R.  438,  at  p.  443. 

In  Sovereen  v.  Whiteside  (1906)  12  0.  L.  R.  638,  No  quorum. 
(J4(),  it  was  held  that  if  less  than  the  quorum  under  the 
by-laws  is  in  office  the  remaining  directors  cannot  fill 
vacancies  under  this  section ;  see  also  Netvhaven  Local 
Board  v.  Newhaven  School  Board  (1885)  30  Ch.  D.  350. 

It  is  difficult  to  reconcile  all  the  cases  dealing  with 
the  i)owers  of  continuing  directors  after  the  board  has 
become  iiic()mi)lete  by  resignations  or  vacancies  arising 
from,  disqualification. 

In  Toronto  Breiviny  and  Maltiny  Co.  v.  Blake 
(1882)  2  O.  R.  175,  Proudfoot,  J.,  held  that  on  the 
lioard  becoming  incomi)lete  owing  to  the  disqualifica- 
lion  of  one  of  three  directors,  the  directorate  became 
inconipctcnt  to  manage  the  affairs  of  the  coni|)any. 
Semble,  also,  even  assuming  that  a  quorum  of  two  of 
the  directors  could  manage  the  business,  yet  where 
neither  the  statute  nor  by-laws  gave  the  president  a 
ensting  vote,  resolutions  passed  by  such  a  vote  at  a 
iiK'ctiiig  nttendcd  only  by  the  president  and  one  other 
director  were  invalid. 

On  the  otlicr  hand,  in  Chainicl  CoUicyics  I'liisl  v. 
Dover,  (Ce.,  Baihray  (1915)  84  L.  J.  Ch.  28,  it  was  held 
tli;i1  wlicre  two  f)f  tli(!  1)oard  of  three  ceased  to  be  direc- 
toi-s,  I  lie  sole  remaining  director  could  by  nppointment 
complete  the  board.     Tliis  was  a  case  under  the  (-om- 
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Sect.  78.  pMiiies  Clauses  Consolidation  Act,  1845,  s.  89  of  wliich 
pro'sdded  that  the  remaining  directors,  if  they  thought 
proper  to  do  so,  might  elect  some  other  shareholder  in 
the  place  of  the  directors.  Lord  Cozens  Hardy,  M.R., 
pointed  out  that  it  is  common  for  a  company  to  have  a 
board  of  directors  which  is  merely  the  quorum  and 
therefore,  unless  the  continuing  directors  can  fill  up 
the  vacancy  the  company  would  be  at  a  dead-lock  and 
nothing  could  be  done  except  by  the  intervention  of  the 
Court  in  the  manner  suggested  by  Mellish,  L.J.,  in  Mac- 
dougall  v.  Gardiner  (1875)  L.  R.  10  Ch.  606.  It  should 
be  noted,  however,  that  the  Companies  Clauses  Con- 
solidation Act  contains  no  provision  corresponding  to 
s.  74  of  the  Dominion  Act. 

Presence  of  It  was  also  held  in  M  or  den  v.  Heckels  (1908)  17 
liirectors.^^  Man.  L.  R.  557,  that  the  presience,  on  the  board  of  direc- 
tors, of  three  who  were  not  qualified  by  reason  of  being 
in  arrears  in  respect  of  unpaid  calls  at  the  time  of  their 
election,  is  not  sufficient  to  invalidate  the  acts  of  the 
board  done  by  a  legal  quorum  of  properly  elected  direc- 
tors. 
Power  of  Apparently  the  power  given  to  directors  by  s.  78  (c) 

to  elect.  to  complete  the  board,  would  not  deprive  a  general 
meeting  of  the  company  of  the  power  to  elect  directors 
where  there  are  no  directors,  or  where  the  directors 
do  not  think  fit  to  exercise  their  power:  Isle  of  WifjJit 
Railway  v.  Tahourdin  (1883-4)  25  Ch.  D.  332. 

(d)  Officers  appointed  by  the  directors. 

As  to  the  effect  of  the  words  "from  time  to  time" 
see  Steindler  v.  Maclaren  (1909)  14  0.  W.  R.  647. 

See  the  note  to  s.  32  dealing  with  the  appointment 
of  officers. 

The  directors  are  also  authorized  by  s.  80  (d)  to 
pass  by-laws  as  to  the  appointment  of  officers  of  the 
company;  such  by-laws  do  not  require  confirmation  by 
the  shareholders,  s.  81. 

Regularity  of  elections. 

A  director  or  officer  whose  election  is  obtained  by 
trick  or  artifice,  cannot  be  considered  a  bona  fide  diroc- 
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tor,  but  where  shares  have  been  actually  purchased  and    Sect.  78. 
paid  for  the  fact  of  their  being  purchased  with  a  view 
to  influencing  the  election  is  not  material:     Toronto 
B reiving  and  Malting  Co.  v.  Blake  (1882)  2  0.  R.  175. 

Failure  to  notify  all  the  shareholders  will  nullify 
the  election  unless  all  the  shareholders  attend  in  person 
or  by  proxy,  even  though  an  absolute  majority  of  the 
shareholders  vote  for  the  directors  elected:  Milot  v. 
Perrault  (1886)  12  Que.  L.  R.  193.  Improper  rejection 
of  proxies  is  ground  for  setting  aside  an  election  of 
directors:  Kelly  v.  Electrical  (1908)  16  0.  L.  R.  232, 
240;  so  also  the  fact  that  shareholders  not  entitled  to 
vote  because  in  arrear  in  respect  of  calls  have  been 
permitted  to  vote:  Armstrong  v.  McGibhon  (1906)  Q. 
R.  15  K.  B.  345. 

Persons  whose  names  appear  without  qualification 
on  the  register  as  shareholders  are  entithnl  to  vote,  and 
it  is  not  necessary  that  they  should  be  beneficial 
owners  of  the  shares,  and  the  presiding  officer  may  not 
adjudicate  on  the  right  to  vote  as  between  persons  so 
registered  and  other  persons  claiming  the  shares: 
Tough  Oakes  v.  Foster  (1917)  39  0.  L.  R.  144. 

Where  candidates  for  the  board  of  directors  acted 
as  scrutineers  and  exercised  their  discretion  as  to  the 
right  of  certain  voters  to  vote,  it  was  held  that  the  duty 
of  tlie  scrutineers  was  so  plainly  in  conflict  with  their 
interest  as  candidates  that  they  were  disqualified  from 
acting,  and  the  election  was  set  aside:  Dickson  v 
Murray  (1881)  28  Gr.  533. 

A  meeting  of  shareholders  called  for  twelve  o'clock, 
ofx-ned  l)y  tlie  shareholders  present  at  one  minute  after 
twelve,  which  immedintely  elects  a  board  of  directors 
and  adjourns  at  ten  minutes  after  twelve,  is  a  fraud  on 
absent  shareholders:  Armstrong  v.  McGibhon  (1906) 
Q.  R.  15K.  B.  345. 

In  Ontario  it  has  been  Indd  that  (n(o  warranto  will  (juo  war- 
not  he  m  the  case  or  an  ordinary  trading  corporation: 
The  Queen  v.  Hespeler  (1854)  11   [I.  C.  R.  22;  see  also 
In  re  Albert  Mining  Co.  (1873-5)  15  N.  B.  R.  29.      It 
might  seem,  however,  that  if  the  company  were  exer- 
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^^^^-  '^^-  I'isiiig-  ruueiioiis  of  a  s(.'ini-])ublic  nature,  and  had 
objects  of  public  concei'ii  r///o  warranto  proceedings 
could  be  taken  :  Be  Moore  (Did  the  Port  Bruce  Harbour 
Co.  (18r)7)  14  U.  0.  R.  365.  This  procedure  is  permis- 
sible in  Quebec :  Sherkery.  Budner  (1911)  39  Que.  S.  C. 
44;  Gilbert  v.  Hall  (1886)  M.  L.  R.  2  Q.  B.  374;  Arm- 
strong V.  McGibbon  (1906)  Q.  R.  15  K.  B.  345. 
Maiuhimus.  In  Be  Moore  and  the  Port  Bruce  Harbour  Co.  (1857) 
14  U.  C.  R.  365,  367,  the  right  to  proceed  by  way  of 
mandamus  was  also  discussed,  and  it  was  considered 
that  it  should  be  confined  to  cases  in  which  the  election 
had  been  merely  colorable  and  altogether  void  and  not 
to  cases  where  votes  had  been  improperly  received  or 
rejected,  or  where  the  candidate's  qualification  had 
l)een  taken  exception  to ;  and  the  fact  that  an  election 
was  not  attacked  for  eight  months  was  considered  as 
a  ground  for  refusing  relief,  ibid. 
Mandatory  As  to  the  right  to  procccd  b_y  mandatory  injunction 

iujimction.     y^^  Toronto  Breiving  Co.  v.  Bl^ake  (1882)  2  0.  R.    175 
and  Oilman  v.  Bobertson  (1884)  7  Legal  News  60  S.  C. 

Equitable  As  to  tlic  jurisdiction  in  equity  to  set  aside  an  elec- 

juns  letion.  ^-^^^^^   -^^  ^^^^  ^^^-^1  -^^  ^  ^^^^  -^^  ^j^^  Ontario  Court  of 

Chancery  that,  if  a  person  subscribed  for  a  large 
amount  of  stock  for  the  purpose  of  voting  for  certain 
directors  and  with  the  assurance  that  when  elected  the 
directors  would  cancel  his  subscription,  the  Court  of 
Chancery  would  have  justification  to  set  aside  the  elec- 
tion: Davidson  v.  Grange  (1854)  4  Gr.  377.  The  obser- 
vation, however,  was  obiter  in  that  case. 

Procedure.  In  Ontario  an  action  is  usually  brought  to  set  aside 

tlie  election,  and  this  must  prima  facie  be  brought  in 
the  name  of  the  company:  Kelly  v.  Electrical  (1908) 
16  0.  L.  R.  232 ;  and  one  shareholder  can  not  sue  even 
though  he  brings  the  action  on  behalf  of  himself  and 
all  other  shareliolders :  Fraser  Biver  Mining  Co.  v. 
Gallagher  (1896-7)  5  B.  C.  R.  82.  But  where  the 
company  was  a  party  defendant  and  all  necessary  par- 
ties were  before  the  court,  IVIulock,  C.  J.,  held  that  it 
was  proper  to  dispose  of  the  case  on  its  merits  and  set 
aside  an  irregular  election  of  directors  conditionally 
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on  the  plaintiffs'  obtaining  authority  to  use  the  name    Sect.  78. 
of  the  company  as  plaintiff  and  amending  their  state- 
ment  of  claim,  the  existing  directors  to  continue  in 
office  until  the  election  of  their  successors :     Kellif  v. 
Electrical  (1908)  16  0.  L.  R.  232. 

If  the  directors  are  elected  illegally  and  it  is  not 
merely  an  irregularity  that  is  complained  of,  a  sliare- 
li older  not  only  need  not  make  the  company  a  party  to 
the  action  but  his  right  to  bring  it  is  not  precluded  by 
acquiescence  in  the  election  :  Sherker  v.  Riidner  (1911) 
39  Que.  S.  C.  44.  So  also  a  minority  can  sue  where  it 
is  charged  that  the  directors  who  control  a  majority  of 
the  shares  have  brought  about  their  election  by  fraud- 
ulent means:  Davidson  v.  Grange  (1854)  4  Gr.  377. 
Similarly  where  directors  have  become  disqualified 
under  the  articles  by  contracting  with  the  company 
at  a  profit  any  shareholder  has  a  riglit  of  action  for  a 
declaration  of  such  disqualification:  Tlieatre  Amiise- 
ment  Co.  v.  Stone  (1915)  50  S.  C.  R.  32. 

The  general  opinion  seems  to  be  that  slight  irregu-  slight  ir- 
larities  in  matters  of  form  will  not  render  an  election  [i^^eiccUous. 
void  which  has  otherwise  been  fairly  held.  Where  all 
subscribers  to  a  memorandum  of  association  concurred 
in  the  appointment  of  the  first  directors,  the  fact  that 
they  did  not  meet  together  for  the  purpose  of  coming 
to  tlieir  determination  did  not  invalidate  their  act;  and 
also  a  resolution,  passed  at  a  general  meeting,  at  which 
an  election  to  fill  vacancies  might  have  been  held, 
authorizing  tlie  existing  directors  to  continue  in  their 
ftffices,  was  lield  taufamonut  to  a  re-election  of  them: 
(inai  Xoiihrnt  Salt  cC  Chemical  Works  (1890)  44  Cli. 
D.  472;  and  sec  I'ciiiarks  of  Lindley,  1^.  .).,  in  He  Ccoriie 
NriniiaH  <('■  Co.   (IS!);"))    1    C]\.  074. 

In  the  United  States  cori)()rate  elections  will  be  American 
scrutinized  by  the  ('ourts,  and  will  be  set  aside  wlici-c 
the  snc'cessfnl  i)arty  has  succeeded  by  means  of  fraud 
nnd  1  liekeiN  :  People  V.  Albany  Ilji  Co.,  55  P>ank  (  ^^^'.) 
344.  l)Ut  mere  irregularities  in  inattei-s  of  foi'in  will 
not  avoid  a  coi-j)()rate  election  otliei'wise  fairly   licl<l, 
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Sect.  78.  as  an  adjoiiriiiiioiit  wliicli  takes  place  during  the  pro- 
cess  of  ballot:  Penohscott,  etc.  R.  Co.  v.  Dunn  (1885) 
39  Uo.  587. 

And  equity  has  no  jurisdiction  to  turn  out  a  usurp- 
ing board  of  directors  and  instal  the  rightful  incum- 
bents :  Oiven  v.  Whittaher,  20  N.  J.  Eq.  122. 

iMrcetors  AVlieu  ail  electioii  is  defective  or  irregular  a  direc- 

tor may  still,  if  he  acts  in  that  capacity,  bind  the  com- 
pany. In  such  a  case  he  is  said  to  be  a  director 
'' de  facto." 

The  eligibility  of  de  facto  directors  to  hold  office 
can  not  be  enquired  into  in  a  collateral  way,  e.g.,  by  a 
secretary  of  the  company  refusing  to  give  up  the 
company's  books  and  setting  up  that  the  directors  who 
displaced  him  were  ineligible  or  not  properly  elected: 
Modstoch  Mining  Co.  v.  Harris  (1884- 1907)  40  N.  S.  R. 
336. 

Persons  publicly  exercising  the  functions  of  pri- 
vate corporations  have  been  held  to  be  directors  to 
this  extent  that  their  acts  are  deemed  valid  in  respect 
of  third  persons,  or  are  binding  on  the  corporation  so 
far  as  the  rights  of  third  parties  are  concerned:  R. 
V.  Redford  Level  (1805)  6  East  368;  Re  County  Life 
Assce.  Co.,  L.  R.  5  Ch.  288;  Mahony  v.  East  nolyford 
(1875)  L.  R.  7  H.  L.  869;  County  of  Gloucester  Rank 
V.  Rudry  (1895)  1  Ch.  629;  Macdonald  v.  Drahe  (1906) 
16  I\ran.  220,  226. 

The  mere  fact  that  a  number  of  men  claim  to  be 
directors  of  a  company  for  the  purpose  of  a  single 
transaction  does  not  bring  them  within  this  rule,  but 
otherwise  where  directors  held  over  after  the  expiry 
of  their  tenure  of  office,  or  if  acting  though  disqualified 
for  the  office,  see  note  in  19  Am.  &  Eng.  Corp.  Cas. 
160 ;  Thames  Haven  Doch,  etc.  Co.  v.  Hall,  3  Eng.  Ry. 
Cases  441.  The  true  principle  would  seem  to  be  that 
of  estoppel  as  between  the  company  and  innocent  third 
parties. 

A  director  de  facto  is,  like  an  executor  de  son 
tort,  subject  to  the  burdens  of  the  office,  but  not 
entitled  to  any  of  its  benefits :  Pearson  v.   Wheeler 
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(1874)   55  N.  H.  41;  -Macdonald  v.  Drake   (190G)    16    Sect.  78. 

Man.  L.  R.  220.  When  directors  assume  their  fiduciary 

office  they  become  liable  in  all  respects  as  though 
rightly  appointed  and  they  cannot  be  heard  to  criticize 
the  regularity  of  their  appointment :  Re  Owen  Sound 
Lumber  Company  (1915)  34  0.  L.  R.  528;  (1916-17)  38 
0.  L.  R.  414. 

The  principle  has  also  been  applied  to  other  agents  Holding 
of  a  company,  and  in  any  case  where  a  person  holds  °"*^" 
himself  out  as  an  agent  or  official  of  a  corporation  and 
the  circumstances  are  such  that  in  law  the  corporation 
could  repudiate  such  person,  or  take  proceedings  to 
restrain  him  but  has  not  done  so,  then  his  acts  within 
liis  apparent  authority  will  bind  the  corporation  as 
regards  persons  ignorant  of  his  true  position,  even 
though  his  assumption  of  authority  is  entirely  unwar- 
ranted: Mahoney  v.  East  Holyford  Mining  Co.  (1875) 
L.  R.  7  H.  L,  869;  and  see  Allen  v.  Ont.  S  Rainy  River 
R.  Co.  (1898)  29  0.  R.  510. 

The  company  alone  may  bring  an  action  to  restrain 
a  de  facto  director  irregularly  elected  from  acting  as  ■ 
director  or  representing  himself  as  such.  An  individ- 
ual shareholder  has  no  such  right:  Foss  v.  Harhottle 
(1843)  2  Ha.  461  ;  Kelly  v.  Electrical  (1908)  16  O.  L. 
R.  232.  Nor  can  tlie  right  of  de  facto  directors  to  act 
as  directors  be  questioned  collaterally  by  a  defendant 
ill  an  action  brought  against  him  by  the  company. 

Where  a  company  brought  action  against  its 
former  secretary  to  compel  delivery  up  of  books 
belonging  to  the  company  to  a  new  secretary  appointed 
l)y  it,  defendant  pleaded  he  was  still  secretary,  as  the 
directors  who  ai)pointed  the  new  secretary  had  not 
Ix'fii  (Inly  elected.  Held,  that  the  defence  set  up  was 
not  a  proper  way  of  testing  the  election  of  directors 
which  should  have  been  done  by  a  motion  to  stay  or 
set  aside  the  proceedings:  Austin  Mininy  Co.  v.  Gem- 
well  (1885-6)  TOO.  R.  606. 

In  an  action  lor  an  aceoilnting  brought  by  a  com- 
lumy  against  its  president  the  onus  of  proof  is  on 
Ihc  (Icfcndnnt  who  allfgos  that  the  company's  board 
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Sect.  78.    of  clircclors  is  incomplete:  Temiscouia  v.  Mavdouald 
■  (1900-01)  3  Que.  P.  R.  462. 


1  >in"ctor  iu- 

(Icimutiod 

in  suits 

respooting 

execution 

of  his 

uttice. 


And  sen- 
e  rally. 

Exception. 


s.  79. 
Rigiit  to 
indemnity, 
reimburse- 
ment for 
expenses. 


79.  Kvcrv  director  of  the  coiniiaiiy,  niul  his  heirs,  exeeiilors 
and  iidiiiiiiistrators,  and;  esinle  and  elTects,  respectively,  may, 
with,  the  consent  ol'  the  company  given  at  any  general  meeting 
thereof,  i'rom  time  to  time,  and  at  all  times,  be  indemnified  and 
saved  harmless  out  ol"  the  funds  of  the  company,  from  and 
against  all  costs,  charges  and  expenses  whatsoever  wliich  such 
director  sustains  or  incurs  in  or  al)out  any  action,  suit  or  pro- 
ceeding vvhich  is  brought,  commenced  or  prosecuted  against  hira, 
for  or  in  respect  of  any  act,  deed,  matter  or  thing  wliatsoever, 
made,  done  or  permitted  by  him,  in  or  about  tlie  execution  of  the 
duties  of  his  office;  and  also  from  and  against  all  other  costs, 
charges  and  expenses  which  he  sustains  or  incurs,  in  or  about 
or  in  relation  to  the  affairs  thereof,  except  such  costs,  charges 
or  expenses  as  are  occasioned  by  his  own  wilful  neglect  or 
default.     2  E.  VII.,  c.  15,  s.  67. 

The  consent  of  the  company,  given  at  a  general 
meeting,  is  requisite  before  indemnity  can  be  obtained 
under  the  above  section. 

The  by-laws  usually  provide  that  the  directors  shall 
be  paid  out  of  pocket  disbursements,  including  travel- 
ling expenses,  actually  and  properly  incurred  by  them 
in  connection  with  the  affairs  of  the  company,  and  such 
a  by-law  ratified  by  the  shareholders  will  entitle  a 
director  to  recover  travelling  expenses.  But  if  pay- 
ment of  travelling  expenses  is  not  authorized  by  the 
by-laws,  a  director  is  not  entitled  to  be  reimbursed 
therefor,  as  he  is  impliedly  bound  to  pay  his  travelling 
expenses  out  of  his  remuneration  :  Young  v.  Naval,  etc. 
Society  (1905)  1  K.  B.  687. 

The  by-law  should  be  comprehensive  in  its  terms, 
as  otherwise  it  may  be  found  that  certain  disburse- 
ments are  not  covered,  e.g.,  in  Mannor  Ltd.  v.  Alexan- 
der (1908)  S.  C.  78,  it  was  held  that  expenses  of  a 
director  in  travelling  to  attend  meetings  were  not 
covered  by  an  article  providing  for  indemnification  of 
directors  for  expenses  incurred  "  in  the  execution  of 
their  respective  offices."  A  director  is,  of  course, 
entitled  to  be  reimbursed  for  money  properly  spent  on 
the  companv's  behalf;  fiee'Benor  v.  Canadian  Mail 
(1907)  lOO.'w.  R.  899. 
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Powers  of  Directors.  Sect.  80. 


80.  The  directors  of  the  company  may  administer  the  affairs  Powers  aud 
of  the  company  in  all  things,  and  make  or  cause  to  be  made  for  ^jlitics  of 
the  company,  any  description  of  contract  which  the  company 

may,  by  laAA',  enter  into;  and  may,  from  time  to  time,  make 
by-laws  not  contrary  to  law,  or  to  the  letters  patent  of  the  com-  By-laws, 
pany,  or  to  this  Part,  as  to  the  following  matters : — 

(a)  The  regulating  of  the  allotment  of  stock,  the  making  of  As  to  stock. 
calls  thereon;  the  payment  thereof,  the  issue"  and  regis- 
tration of  certificates  of  stock,  the  forfeiture  of  stock  for 
non-payment,  the  disposal  of  forfeited  stock  and  of  the 
proceeds  thereof,  and  the  transfer  of  stock; 

(b)  The  declaration  and  payment  of  dividends;  Dividends. 

(c)  The  amount  of  the  stock  qualifications  of  the  directors,  Directors. 
and  their  remuneration,  if  any ; 

(d)  The  appointment,  functions,  duties  and  removal  of  all  Agents  and 
agents,  officers  and  servants  of  the  company,  the  security  officers. 

to  be  given  by  them  to  the  company  and  their  remunera- 
tion; 

(e)  The  time  and  place  for  the  holding  of  the  annual  meet-  Meetings, 
ings  of  the  company,  the  calling  of  meetings,  regular  and 
special,  of  the  board  of  directors  and  of  the  company, 

the  quorum,  the  requirements  as  to  proxies,  and  the  pro- 
cedure in  all  things  at  such  meetings ; 

(/)   The  imposition  and  recovery  of  all  penalties  and  forfei-  Penalties, 
tures  not  otherwise  provided  for  in  this  Part; 

(g)   The  conduct,  in  all  other  particulars,  of  the  affairs  of  the  Cenerally. 
company  not  otherwise  provided  for  in  this  Part.     2  E. 
VII.,  c.  15,  H.  68. 

81.  The  directors  may,  from  time  to  time,  repeal,  amend  or  Confiniiation 
re-enact  such  by-laws,  but  every  such  by-law,  excepting  by-laws  "'  ''.^-'-'^^s- 
made  respecting  agents,  officers  and  servants  of  the  company, 

and  every  repeal,  amendment  or  re-enactment  thereof,  unless  in 
the  meantime  eon  firmed  at  a  general  ineeting  of  the  company, 
duly  called  fnv  ilui!  purpose,  sli;ill  only  have  force  until  the 
next  annual  meeting  of  the  company,  and  in  default  of  con- 
firmation thereat,  sliall,  at  and  from  that  time,  cease  to  have 
force.     2  K.  \'Il.,  c.  If,,  s.  HH. 

Position  and  powers  of  directors. 

1.  Position  of  directors. 

Directors'  agents     and  trustees  for  company. 
When  trustees  for  shareholders. 
Liability  to  future  shareholders. 
Fiduciary  position. 
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£e3s.  80-81.  Fiducial  donees  of  powers. 

Purchase  of  company's  property. 
Transfer  of  directors'  shares. 
Secret  profits  and  commissions. 
Termination  of  fiduciary  relationship. 

?..  Contracts  of  directors  with  the  company. 
"W  here  there  is  no  by-law. 
Where  there  is  a  by-law. 
Director  voting  on  contract. 
Disclosure. 

Sales  by  directors  to  the  company. 
Action  to  set  aside  contract. 

3.  Powers  of  directors. 
Powers. 

By-laws — powers  of  shareholders  excluded. 

Powers  vested  in  board. 

Examples  of  powers. 

Termination  of  powers. 

Ratification  of  ultra  vires  acts  of  directors. 

4.  Delegation. 

5.  Exercise  of  Powers — Meetings. 
Meetings — Notice. 
Irregularities. 

Quorum. 

Resolutions. 

By-laws. 

6.  Personal  liability  of  directors. 
Negligence. 

De  facto  directors. 

Non-intervention  in  company's  affairs.. 

Resignation. 

Ultra  vires  acts. 

Liability  in  tort. 

Criminal  liability. 

Wages. 

Wrongful  payment  of  dividends. 

Indemnity. 

Penalties. 

Failure  to  use  word  "limited." 
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7.  Remuneration.  Sees.  80-81. 

Right  to  remuneration.  ~~ 

Unjustifiable  payments. 
Gratuities — Past  services. 
Remuneration  out  of  capital. 
By  issuing  paid-up  shares. 
Waiver  and  forfeiture  of  right  to  remuneration. 
Necessity  for  by-law. 

Section  80,  as  well  as  defining  the  general  powers 
of  directors,  authorizes  the  directors  to  pass  by-laws 
with  respect  to  specific  subject  matters.  A  number  of 
these  are  dealt  with  elsewhere  in  the  notes  to  other 
sections  of  the  act  relating  thereto,  as  follows: — 

Allotment  of  stock,  s.  46. 

Calls,  ss.  58ff. 

Issue  of  stock  certificates,  ss.  45  and  46 ; 

Forfeiture  of  stock,  s.  62. 

Transfer  of  stock,  ss.  64ff. 

DeclaraLioD  and  payment  of  dividends,  s.  70. 

Stock  qualification  of  directors,  s.  75. 

Tlie  api)oiiitment  and  functions,  etc.  of  agents, 
officers  and  servants,  s.  32; 

Meetings  of  the  company,  ss.  87  and  88. 

The  powers  of  directors  with  regard  to  their 
remuneration  are  dealt  with  below. 

In  the  present  note  the  subject  of  directors  is  con- 
sidered under  the  following  heads: — 

1.  l^osition  of  directors. 

2.  Contracts  of  directors  with  the  company. 

3.  Powers  of  directors. 

4.  Delegation. 

5.  Exercise  of  powers — Meetings. 

6.  Liability  of  directors. 

7.  Remuneration. 

1.  Position  of  directors. 

A  company  nni.sl  of  necessity  act  l)y  agents,  and 
usually  the  persons  by  whom  it  acts  are  termed  direc- 
tors.    The  act  does  not  define  tlie  exact  position  of 

D.C.A.— .^0 
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Se3s.  80-81.  dirc'c'tors.  J)ircctors  have  been  described  as  mere 
trustees  or  ag-eiits  of  the  company — trustees  of  the 
comiKuiy's  money  and  property;  aj>"ents  in  the  trans- 
actions which  they  enter  into  on  behalf  of  the  com- 
pany: G.  E.  Ry.  V.  Turner  (1872)  8  Ch.  149,  p.  152. 
However,  it  is  immaterial  what  term  is  used,  so  long- 
as  their  true  position  is  understood,  '^ which  is  that 
they  are  really  commercial  men  managing  a  trading 
company  for  the  benefit  of  themselves  and  of  all  the 
other  shareholders  in  it,"  per  Jessel,  M.R.,  in  In  re 
'  Forest  of  Dean,  etc.  Company  (1878)  10  Ch.  D.  450  at 
p.  452. 

Directors  The  rule  tliat  directors  are  agents  in  the  transac- 

areagens.  ^j^^^^g  which  they  enter  into  on  behalf  of  the  company 
is  established  by  numerous  decisions.  The  company 
itself  cannot  act  in  its  own  person  for  it  has  no  jHU'son. 
It  can  only  act  through  directors,  and  the  case  is,  as 
regards  those  directors,  merely  the  case  of  principal 
and  agent,  for  where  an  agent  is  liable  the  directors 
would  be  liable;  where  the  liability  would  attach  to 
the  principal  the  liability  is  the  liability  of  the  com- 
pany: Ferguson  v.  Wilson  (1866)  L.  R.^2  Ch.  77. 

Where  directors  contract  in  their  individual  names 
without  disclosing  that  the^^  are  in  truth  acting  for 
Ihe  company  they  will  be  personally  liable  to  the  other 
party  to  the  contract:  Litchfield  v.  Saskatchewan  Sc 
Co.  (1907-8)  7  W.  L.  R.  475.  A  mere  description  of  the 
contracting  individuals  as  the  directors  of  the  com- 
pany named  will  not  release  them  from  personal  lia- 
bility; so  it  w^as  held,  where  a  contract  in  writing  read 
that  ''  We,  the  directors  of  the  A.  B.  Company,  Lim- 
ited, hereby  agree,"  etc.,  that  the  directors  were  liable 
inasmuch  as  the  written  contract  did  not  purport  to 
hind  the  companv:  A(j(js  v.  NicJiolson  (1856)  1  H.  & 
N.  16b;  McCollin'v.  Gilpin  (1880)  5  Q.  B.  D.  390.  It  is 
probably  a  question  of  fact  upon  the  construction  of 
the  agreement  not  on  extrinsic  evidence,  whether  tlie 
directors  are  bound  personally  or  not. 

But  although  the  directors  are  named  as  the  con- 
tracting parties,  if  they  are  described  as  contracting 
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''  on  behalf  of  the  company  "  or  '^  for  the  company,"  Sees.  80-81. 

the  company  alone  is  bound  in  the  absence  of  any 

stipulation  that  the  directors  as  well  as  the  company 

are  becoming  responsible:  Gadd  v.  Houghton  (1876) 

1  Ex.  D.  357.    Such  limitation  may  be  either  in   the 

bod,v  of  the  contract  or  added  by  way  of  qualification 

to  the  sienature,  Ihid. 


Directors   are    trustees   for   the    company   of   the  And  trustees 

mpany. 


company's  property:  i2e  Sharpe   (1892)    1   Ch,  154 ;^o^ 


Forest  of  Dean,  etc.  Company  (1878)  10  Ch.  D.  450; 
They  cannot  use  the  company's  property  for  their  own 
benefit:  Pure  Canadian  Silver  Black  Fox  Co.  v.  Morri- 
son (1915)  24  D.  L.  R.  915.  They  are  not,  however, 
trustees  for  shareholders  individually:  Percival  v. 
Wrifjltt  :(1902)  2  Ch.  421;  nor  for  the  company's 
creditors,  Poole's,  Jackson's,  Whi/te's  Cases  (1878)  9 
Ch.  Div.  322;  Wilson  v.  Bury  (1885)  5  Q.  B.  D.  518; 
Ferguson  v.  Wilson  (1866)  2  Ch.  App.  77;  Bank  of 
Toronto  v.  Cobourg  etc.  Railway  Company  (1885-6)  10 
O.  R.  376;  A.-G.  v.  Standard  Trust  (1911)  A.  C.  498. 
They  are  not  bound  to  invest  the  company's  funds  in 
trustee  securities,  and  may  invest  them  in  the  name  of 
a  sole  trustee:  Burland  v.  Earle  (1902)  A.  C.  83.  As 
trustees  the  conduct  of  directors  is  to  be  considered 
with  reference  to  the  particular  business  they  are 
appointed  to  manage,  but  it  has  been  repeatedly  held 
that  directors  who  have  misapplied  funds  were  liable 
for  "breach  of  trust,"  Faure  Electric  Company  (1888) 
40  Ch.  D.  150;  Masonic  &  General  Life,  etc.  Co.  v. 
Shari)e  (1892)  1  Ch.  154.  See  Smith  v.  Anderson 
(1880)  15  Ch.  1).  275;  Therien  v.  Brody  (1893)  4  Que. 
S.  C.  23.  Whei-e  a  direoloi-  li;is  iimdc  liiniself  liable 
for  a  breach  of  trust  he  is  bound  to  reimburse  the 
company:  Joint  Stock  Discount  v.  Brown  (1869)  L.  R. 
8  E(|.  .'ISl.  if  the  directors  have  abused  their  position 
so  as  to  get  ;in  ;i<l\;nitage  at  tlie  expense  of  the  com- 
l>any,  it  is  for  IIh-  corporation  or  its  slini'diolders  to 
coiiiT)lain,  and  iiol  for  an  outsider;  and  debenture 
holders,  wlio  had  obtained  th<ii'  (h'bcntnres  after  cer- 
tain   dii-eetors    of    the    coinpanx-    liad    caused    deben- 
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Sees.  80-81.  tares  to  bo  issued  to  tlioiuselvcs  at  a  discoiuii  of 
"  t\voiity-liv(>  per  cent,  in  satisfaction  of  their  claims 
auaiiist  the  coiiii)aiiy,  were  held  to  have  no  status 
to  attack  the  issue  made  to  tJie  directors  as  being 
invalid  because  of  the  discount:  Bank  of  Toronto  v. 
Cohourg  Rij.  (1885)  10  0.  R.  376.  The  transaction  was 
not  ultra  circs  nor  was  it  void,  and  could  only  be  com- 
plained of  as  unfair  by  the  company  or  a  corporator: 
lUd.;  and  see  Greenstreet  v.  Paris  (1874)  21  Gr.  229. 

When  In  ordinary  cases  no  fiduciary  relationship  exists 

shareholders,  between  the  directors  and  the  sliareholders  of  the  com- 
pany as  sudi:Percival  v.  Wright  (11)02)  2  Ch.  421;  but 
under  special  circumstances  the  shareholders  may  be 
oiititled  to  set  up  that  a  tiduciary  relationship  has  been 
established  and  to  treat  the  directors  as  trustees  for 
them.  So  where  directors  of  a  company  were 
approached  with  a  view  to  effecting  a  merger  to  be 
carried  out  by  a  sale  of  the  assets  of  the  company  of 
w^hich  they  were  directors,  and  the  directors  secured 
the  consent  of  the  majority  of  the  shareholders  and 
surreptitiously  acquired  shares  of  the  new  company 
for  their  own  profit,  it  was  held  that  the  directors 
became  the  agents,  in  the  transaction,  of  the  share- 
holders, and  that  the  latter  were  entitled  to  treat 
tlie  directors  as  trustees  for  them  of  the  profit  made: 
Allen  V.  Hyatt  (1914)  17  D.  L.  R.  7.  See  also  Gadsden 
V.  Bennetto  (1913)  3  D.  L.  R.  719,  where  directors,  h.av- 
ing  conspired  to  dispose  of  .the  company's  property 
and  make  a  secret  profit,  acquired  shares  at  an  under- 
value from  the  shareholders  by  suppressing  the  terms 
of  the  offer  received  for  the  company's  property,  and 
were  held  to  be  trustees  for  the  shareholders  of  the  pro- 
fits made.  It  was  also  held  in  the  same  case  that  where 
a  committee  of  the  directors  is  appointed  for  the  pur- 
pose of  disposing,  not  only  of  the  property  of  the 
company,  but  also  of  the  shares  belonging  to  individual 
shareholders,  the  responsibility  of  the  members  of  the 
committee  is  different  from  that  of  ordinary  directors, 
they  being  confidential  agents  of  the  shareholders  as 
well  as  of  the  company. 
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Directors  may  also  stand  in  a  fiduciary  relationsliip  Sees.  80-81. 
as  regards  future  subscribers  of  shares  where  new  Liability 
shareholders  are  brought  into  the  company:  In  re  Hess  *2^"^"'f, 
Mfg.  Co.,  Edgar  v.  Sloan  (1894)  23  S.  C.  R.  644.      In 
such  cases  where  a  director  has  committed  a  breach 
of  the  fiduciary  relationship  to  future  subscribers  by 
failure  to  make  proper  disclosure  in  respect  of  a  con- 
tract entered  into  with  the  company,  the  latter  -will 
not  be  bound:  Demnan  v.  Clover  Bar  (1913)  48  S.  C.  R. 
318.     See  also  Crawford  v.  Bathurst  Land  dc.  Co., 
(1916)  37  0.  L.  R.  611;  (1918)  42  0.  L.  R.  256;  (1920) 
50  D.  L.  R.  457. 

It  is  a  director's  duty  to  give  his  whole  ability,  Fiduciary 
Inisiness  knowledge,  exertion  and  attention  to  the  best 
interests  of  the  shareholders  who  have  placed  him  in 
tliat  position:  Re  Iron  Clay  Brick  Mfg.  Co.  (1889)  19 
0.  R.  113,  123.  Prima  facie,  however,  a  director  may 
act  as  a  director  of  a  rival  company:  London,  dc,  Co. 
V.  New  Mashonaland  Co.  (1891)  W.  N.  165.  It  is 
incumbent  upon  a  director  to  assume  no  part  which 
would  be  inconsistent  with  a  proper,  free  and  inde- 
pendent discharge  of  his  duties  in  that  respect.  No 
one  occupying  a  fiduciary  relationship  can  be  permit- 
ted to  do  an  act  on  his  ovn\  personal  behalf  which 
miglit  or  couhl  be  construed  to  be  inconsistent  with  the 
fiduciary  character  which  he  held  at  the  time :  Re  Iron 
Clay  Bride  Mfg.  Co.,  stfpra. 

So  where  a  director  was  to  be  paid  a  commission  of 
121/'  P^'i'  c^'ui.  for  soiling  the  company's  stock,  ])ut  sold 
none,  and  made  an  arrangement  with  another  i)orson 
whereby  tlie  latter  was  to  sell  on  a  5  per  cent,  com- 
mission, wliich  was  held  to  be  a  fair  commission,  the 
director  was  l^'ld  liable  to  account  to  the  company 
for  the  differeTiee:  SHrVvpy  v.  Rnrlrl  (1905)  6  O.  W. 
R.  751. 

See  also  on  the  duties  of  directors:  Giguerc  v. 
Colas  (1915)  48  Que.  S.  C.  198. 

Dii'ectors  are  fiduciary  donees  of  their  powers,  Directors 
e.g.,  of  making  calls:  Alexander  v.  Automatic  (1899)  (lon'pps'of 
2  Ch.  302;  of  issning  niid  ;ino1ting  shares:  Madden  v.  po"'p''«- 
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Se2s.  80-?l.  DliHond  (UK)4-7)  12  B.  C.  K.  80;  Martin  v.  aihsou 
(H)08)  5  0.  L.  R.  623;  permittiiii'-  transfers  of  unpaid 
^Ivdves :  Pet erborough  Cold  Storaf/c  Co.  (1907)  14  0.  L. 
K.  480;  forfeiting  shares:  Blis^et  v.  Daniel  (1853) 
10  Hare,  483;  and  their  powers  must  be  exercised  bona 
fide  for  tlie  company's  benefit:  Madden  v.  Dimond, 
.supra;  niidolph  v.  Maeey  (190G)  3  W.  L.  R.  52.  So 
also  tliey  must  not  sell  the  company's  property  at  an 
undervaluation:  Daniel  v.  aoldhill' {1899)  6  B.  C.  R. 
495;  Boyle  v.  nothsrhild  (1907)  10  0.  W.  R.  696. 

Purchase  A  director  is  not  precluded  from  purchasing  the 

i.ioi)erry.  "  Company's  property  after  the  fiduciary  relationship 
has  come  to  an  end:  Chatham  National  Bank  v. 
McKeen  (1895)  24  S.  C.  R.  348.  A  director  is  in  the 
same  position  as  a  trustee.  Tf  his  position  is  fully 
disclosed  and  every  precaution  taken  the  transaction 
will  be  good. 

Even  where  a  director  of  a  joint  stock  company  who 
had  a  judgment  against  the  company  and  on  a  sale 
of  the  company's  property  under  a  mortgage  held  by 
a  third  party,  purchased  the  same  for  his  own  benefit, 
he  was  held  to  be  a  trustee  thereof  for  the  company 
and  accountable  for  any  profit  received  on  a  re-sale : 
Re  Iron  Clay  Brick  Mfg.  Co.  (1889)  19  0.  R.  113.  The 
very  fact  of  the  director's  appearance  at  the  sale,  the 
l)ublic  knowing  that  lie  was  a  director  of  the  company 
whose  lands  were  being  sold,  would  have  the  effect 
of  dampeniiig  the  bidding,  and  the  cliances  of  a  good, 
fair  price  being  realized  were  greatly  lessened  thereby 
and  the  director  was  in  that  respect  guilty  of  a  breach 
of  trust,  ibid. 

Directors  are  not  at  liberty  to  sacrifice  the  interests 
of  the  company  and  while  ostensibly  acting  for  the 
latter,  divert  in  their  own  favor  business  which  would 
properly  belong  to  the  company  they  represent.  Thus, 
where  directors,  while  still  retaining  their  position 
as  such,  and  still  actually  acting  as  managers  of  the 
company,  negotiated  for  a  contract  on  their  own  behalf 
in  exactly  the  same  manner  as  they  had  always  acted 
for  the  company,  and  caused  such  contract  to  be  made 
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and  to  be  taken  over  by  a  new  company  formed  by  Sees.  80-81. 

the  directors,  and  tliereafter  used  their  voting  power 

as  shareholders  to  ratify  and  approve  what  was  done 
and  to  release  all  claims  ag-ainst  themselves  as  direc- 
tors, it  was  held  that  the  directors  must  be  regarded 
as  holding  the  benefit  of  such  contract  on  behalf  of  the 
company,  and  that  the  transaction  could  not  be  regu- 
larized by  resolutions  of  the  company  controlled  by 
votes  of  the  directors:  Coolx  v.  Decks  (1916)  A.  C.  551; 
85  L.  J.  P.  C.  161. 

On  the  other  hand  if  directors  bona  fide  and  reas- 
onably believe  that  they  are  acting  in  the  company's 
interest  they  are  not  liable  for  breach  of  trust  because 
in  so  acting  theyare  also  pursuing  their  own  interest; 
Hirsche  v.  Sims  (1891)  A.  C.  651  at  p.  660;  Lagunas 
v.  Lagunas  Syndicate  (1899)  2  Ch.  392. 

Transfer  of  directors'  shares. 

Ordinarily  no  trust  rests  upon  the  directors  in  Transfer 
favour  oT  the  other  shareholders  as  to  the  transfer  of  "/ '"^*'^'<'^^' 
the  directors'  shares;  they  have  the  power  under 
oi-dinary  circumstances  to  consent  to  a  transfer  of 
their  own  stock.  A  director  is  not  a  trustee  for  the 
general  body  of  the  shareholders  so  as  to  be  unable 
to  deal  with  his  shares  in  a  manner  prejudicial  to  the 
interests  of  his  cestuis  que  trustent,  but  is  as  free  to 
(leal  with  his  stock,  except  perhaps  his  qualification 
shares,  as  any  other  person :  Re  National  Provincial 
Co.,  GilherVs  Case  (1870)  L.  R.  5  Oh.  559;  Thompson 
v.  Canada,  etc.  Ins.  Co.  (1885)  9  O.  R.  284. 

But  if  llic  directors  ai-c  guilly  of  keeping  the  com- 
pany ill  tlic  (lark  as  to  the  slate  of  its  affairs,  until  thoy, 
the  directors,  have  transferred  their  shares  for  the 
})urpose  of  getting  rid  of  theii-  own  liability  thereon, 
tlic  Oonrl  will  interfere  to  declare  the  transfer  invalid: 
Mnnag  v.  Jinsh  (1872)  T..  R.  6  H.  L.  37. 

It  does  not  appear  to  have  yet  been  definitely  decid- 
ed wlietlier  a  director  can,  uliilc  holding  that  position, 
make  a  valid  li'ansfer  of  his  (luaiilication  shares.  Lord 
Romilly,  M.R.,  in  Cilbert's  Case,  Re  Xatl())iaJ  Prorin- 
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Sees.  80-81.  c/(//  Co.  (1870)  L.  R.  5  Oil.  559,  tliouo-ht  ho  could  not  do 
so  to  avoid  an  impending'  call. 

In  Re  South  London  Fish  Marhci  Co.  (1888)  39 
Ch.  D.  324,  331,  Mr.  Justice  Kay  said:  "  Looking  at 
the  doctrine  of  this  Court,  that  a  voluntary  transfer 
to  escape  liability  in  some  cases,  is  a  fraud,  I  cannot 
doubt  that  a  director  voluntarily  transferring  his 
qualification  shares  in  order  to  escape  liability,  is 
committing  a  fraud.  But  it  would  seem  that  where 
the  transfer  is  made  mthout  any  design  of  escaping 
liability  it  will  be  effective  to  pass  the  shares  to  the 
transferee.  The  power  to  transfer  his  own  shares 
is  not  given  to'  him  as  director,  but  as  one  of  the 
shareholders;  and  he  should  not  be  prevented  from 
exercising  that  right  to  transfer,  simply  because  he 
does  it  not  for  the  benefit  of  the  shareholders,  but  for 
his  own  personal  benefit":  7?e  Cmvley  S  Co.  (1889)  42. 
Ch.  D.  209,  233.    See  also  notes  to  s.  75,  supra. 

Secret  Diroctors   are   trustees   in   the   strictest   sense  for 

missions!°e'S:.  the  Company,  of  secret  profits,  and  will  be  bound  to 
return  them  even  though  the  company  is  no  worse  off 
as  a  result  of  such  profits  having  been  made :  Ruethel 
V.  Thorpe  (1907)  9  0.  W.  R.  942;  (1907)  10  0.  W.  R. 
222. 

In  an  action  to  make  directors  account  for  profits 
the  company  should  be  made  a  party  to  the  proceed- 
ings: Meyers  v.  Cain  (1905)  G  O.  W.  R.  834. 

It  is  a  breach  of  the  fiduciary  relationship  for  the 
directors  to  make  a  secret  profit  at  the  expense  of 
the  shareholders:  Gadsden  v.  Bennctio  (No.  2)  (1913) 
9  D.  L.  R.  719;  Craivford  v.  Bathurst  Land  Sc.  Co. 
(1916)  37  0.  L.  R.  611  (1918)  42  D.  L.  R.  257;  but  see 
the  same  case  in  (1920)  50  D.  L.  R.  457,  where  the  judg- 
ment below  was  reversed  by  a  majority  of  the  Su- 
preme Court  of  Canada;  and  where  a  director  has 
wrongfully  diverted  the  company's  funds  to  his  own 
use,  the  company  is  entitled  notwithstanding  .lie  con- 
sent of  his  co-directors,  to  claim  the  funds  mu\  interest 
thereon:  Rogers  Hardware  v.  Rogers  (1913)  10  D.  L. 
R.  541,  but  apparently  not  compound  interest:  Saskat- 
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eheirau  Land  S  Homestead  Co.  v.  Moore  (1915)  7  0.  Sees.  80-81. 
W.  N.  684;  (1915)  8  0.  W.  N.  525. 

Where  a  director  is  held  liable"  to  account,  the 
company  has  the  option  of  claiming  the  property  itself, 
or  its  highest  value  whilst  held  by  the  director,  and  the 
latter  is  not  released  by  proof  that  he  paid  for  the 
ljroi)erty  a  sum  which,  at  the  time  he  bought  it,  was  its 
then  full  market  value:  Eden  v.  Ridsdales  Co.  (1889) 
23  Q.  B.  D.  368  (C.A.) ;  Re  Iron  Claij  Mfg.  Co.  (1889) 
19  0.  E.  113,  121. 

Upon  the  appointment   of  a  liquidator  for  a  com-  Termina- 
pany  which  is  being  wound  up  under  the  Winding-  fXcLry 
up  Act,  R.  S.  C.  144,  the  fiduciary  relation  b(3twoen  reiationsMp. 
the  directors  and  the  company  is  at  an  end  unless  their 
]:)owers  as  directors  have  been  continued  as  provided 
by  s.  31  of  that  act :  Chatham  National  Bank  v.  McKeen 
(1895)  24  S.  C.  R.  348. 

See  also  Holmested  v.  Annahle  (1914)  18  D.  L.  R. 
3;  Cook  V.  Decks  (1916)  85  L.  J.  P.  C.  161,  at  p.  163. 

Thus  where  the  company  was  in  liquidation  and 
had  practically  refused  an  extension  of  a  lease  the 
directors  were  held  entitled  to  obtain  an  extension  per- 
sonally and  for  their  own  benefit:  Boston  Shoe  Co.  v. 
Frank  (1914)  Que.  48  S.  C.  66.^ 

The  mere  resignation  of  a  director  to  take  effect 
contemporaneously  with  the  execution  of  a  contract 
l)etween  the  company  and  the  directors,  advantageous 
to  the  latter,  will  not  assist  the  director  as  regards  fail- 
ure to  comply  with  the  fiduciary  liability  to  make  full 
disclosure  to  the  company :  Denman  v.  Clover  Bar  Coal 
Co.  (1913)  48  R.  C.  R.  3f8;  15  D.  L.  R.  241. 

In  the  a1)sence  of  agreement  there  is  no  duty  or  other  cases, 
obligation  cnst  on  the  directors  to  pledge  tlieir  own 
credit    for  the  benefit  of  the  company:  Christopher  v. 
Xoxon,  Re  hujersoll  Gas  Co.  (1884)  4  0.  R.  672,  682. 

If  there  be  fraud,  or,  if  in  the  absence  of  proof  of 
actual  fraud,  the  facts  make  out  a  case  of  hai-sh  In-at- 
ment  being  jiractised  by  the  majority  of  the  dii-cclors 
against  the  minority,  the  court  will  interfere:  Waddrll 
V.  Oufarin  C(n,uUi<i'Co.  (1889)  18  O.  W.  41. 
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Sees.  80-81.  So  it'  it  ho  shewn  thai  tho  majority  are  banded 
together  ninaiiist  tlie  niiuoriiy  for  llie  express  purpose 
of  takiiii;-  a(lvaiitas;e  of  their  position,  to  obtain  a  per- 
sonal IxMielit  to  tlieniselves  at  the  expense  of  those  who 
are  in  the  minority,  the  Conrt  will  interfere.  IbicL 

Where  a  director  of  a  company,  who  was  also  its 
president,  was  appointed  by  the  board  of  directors  to 
be  the  solicitor  for  the  company,  and  acted  as  such, 
it  was  held  in  winding-up  proceedings  that  he  was  in 
the  position  of  a  solicitor  acting  on  behalf  of  himself 
and  co-trustees,  and  was  therefore  not  entitled  to  re- 
cover profit  costs  in  respect  of  legal  business  done 
for  the  company,  other  than  causes  in  Court:  Re 
Mimico  Setver  Pipe  Co.  (1895)  26  0.  R.  289;  Cradoch 
V.  Piper  (1850)  1  Macn.  &  G.  6:64;  Re  Corsellis  (1887) 
34  Ch.  D.  681;  Re  Barber  (1886)  34  Ch.  D.  77. 

A  by-law  for  increasing  the  capital  stock  of  a  joint- 
stock  company  prescribed  the  manner  in  w^hich  the 
new  shares  should  be  allotted,  and  provided  that  the 
allotment  should  be  made,  save  as  to  twenty-one 
shares,  bj^  the  shareholders.  This  by-law  was  sanc- 
tioned by  the  shareholders  at  a  general  meeting,  and 
it  was  the  basis  of  the  new  issue  : — Held,  that  the  direc- 
tors had  no  power  to  pass  a  by-law  directing  its  repeal, 
and  providing  for  the  allotment  of  the  shares  by 
themselves.  A  by-law  was  passed  by  the  directors, 
and  subsequently  confirmed  by  the  shareholders,  pro- 
viding that  the  directors  should  hold  office  for  one  year, 
and  until  their  successors  were  appointed: — Held,  that 
this  by-law  could  only  be  repealed  at  the  next  annual 
general  meeting  of  the  company,  and  therefore  a  by- 
law passed,  during  the  directors'  year  of  office,  by  the 
shareholders  at  a  special  meeting  of  the  company, 
providing  that  the  ajjpointment  should  be  terminable 
by  resolution,  was  invalid:  Stephenson  y.  Yokes  (1896) 
27  0.  E.  691. 

A  by-law  or  resolution  of  the  directors  will  be  in- 
valid and  ultra  vires  of  the  company  if  it  operates  un- 
equalh^  towards  the  interests  of  any  class  of  the  share- 
holders:  Northwest  Electric  Co.  v.  Walsh  (1898)  29 
S.  C.  R.  33. 
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The  mere  fact  that  persons  in  a  board  of  directors  Sees.  80-81. 
are  interested  in  the  affairs  of  another  corporation,  ' 
wliich  is  a  controlling  stockholder  in  the  former,  does 
not  afford  a  ground  of  presumption  against  the  legal- 
ity and  fairness  of  dealings  and  transactions  between 
the  two  companies,  although  it  may  subject  their  con- 
duct to  rigid  scrutiny  by  the  Court:  Davis  v.  United 
States  Electric  Power  Co.,  77  Md.  35. 

Where  by  the  incorporating  statute  a  one-fourth 
part  in  value  of  the  shareholders  of  the  company 
have  a  right  to  call  a  special  meeting  thereof  for  the 
transaction  of  the  company's  business,  it  is  not  open 
to  the  directors  further  to  limit  that  right  by  b>-hi\v, 
and  to  require  at  least  one-third  of  the  shareholders: 
Austin  Mining  Co.  v.  Gemmell  (1886)  10  0.  R.  696, 705 ; 
7?e  Cambrian  Peat  &  Fuel  Co  (1875)  31  W.  R.  405. 

2.  Contracts  of  directors  with  the  company. 

The  right  of  a  director  to  contract  with  the  com- 
]iany  is  of  the  narrowest  description.  Pie  may  sub- 
scribe for  the  company's  shares  and  bonds  in  the  usual 
way:  CamphelVs  Case  (1876)  4  Ch.  D.  470,  but  other- 
wise, unless  authorized  by  the  by-laws  or  by  resolution 
of  the  shareliolders,  a  director  is  disqualified  from 
entering  into  contracts  with  the  company:  Albion  v. 
Martin  (1875-6)  1  Ch.  D.  580;  Poray  v.  Tlon-e  Sound, 
(1915)  22  D.  L.  R.  855.  No  statutory  prohibition  is 
i-(M)iiirc(l  lo  iii\  .ilidalc  a  contract  made  between  a 
dii-cctor  and  the  coniijaiiy,  for  the  dirc^ctor's  disability 
from  contracting  with  the  company  follows  from  his 
fiduciary  position  as  trustee.  In  North-West  Trans- 
portaiion  Co.  v.  livnUy  (1887)  12  App.  Cas.  589,  Sir 
Richard  Baggallay  said,  *'A  director  of  a  comi)aiiy  is 
Id-ecluded  from  dealing,  on  behalf  of  the  compaii.\ ,  with 
liimself,  and  from  entering  into  engagements  in  wliicli 
he  has  a  pei'soiial  inl crest  conflicting,  or  which  possibly 
may  conflict,  willi  the  interests  of  those  whom  he  is 
bound  by  fiduciary  duty  to  ])rot('ct;  aud  this  lule  is 
as  applicable  to  Ihc  case  of  one  of  scvei-al  directors 
as  to  a  managing  or  sole  director."  See  also  Benson  v. 
JJrdllnnu  (isrj)   14  \.  k  C.  (Ml.  WH'k      11   is  iiiinialri-ial 
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Sees.  80-31.  ^^lll'tlu'r  the  leniis  of  the  coiitnict  are  the  best  that 
coiihl  be  obtained:  Madden  v.  Dimond  (1905)  12  B.  C. 
■       11.  80. 

Xo  man  can  be  allowed  to  put  himsell'  in  a  posi- 
tion in  which  his  interest  and  duty  will  conflict:  Parker 
V.  McKcnna  (1874)  L.  R.  10  Ch.  118.  See  also  Aber- 
deen Railway  v.  Blaikie  (1854)  1  Macq.  H.  L.  461. 

A  director  will  be  held  to  be  contracting  with  the 
company  within  the  meaning  of  the  above  rule  where 
the  director  is  a  shareholder  in  another  company, 
whether  beneficially  or  as  a  trustee,  and  without 
regard  to  the  quantum  of  his  holding:  Transvaal 
Lands  Co.  v.  New  Bdqkim  Sc.  Co.  (1914)  2  Ch.  488; 
(1915)  84  L.  J.  Ch.  94. 

Contracts  between  the  directors  and  a  company 
are  however  common.  The  company  may,  and  fre- 
quently does,  by  its  by-laws,  authorize  contracts  with 
its  directors,  subject  to  specified  conditions.  Different 
results  follow,  depending  on  whether  tliere  is  or  is 
not  such  a  by-law  in  existence. 

No  by-law.  Where  there  is  no  by-law  authorizing  the  directors 

to  enter  into  contracts  with  the  company  no  question  of 
the  fairness  or  unfairness  of  the  contract  can  arise, 
and  unless  the  contract  is  sanctioned  by  the  share- 
holders the  profit  arising  therefrom  can  be  recovered : 
Imperial  (&c.,  Association  y.  Coleman  (1871)  6  Ch.  558 
at  p.  567;  Parker  v.  McKenna  (1874)  10  Ch.  118;  In 
re  The  Cardiff  Preserved  Coal  Co.  (1862-3)  32  L.  J.  Ch. 
154.  A  general  meeting  of  the  shareholders  can,  how- 
ever, sanction  a  contract  in  which  a  director  is  inter- 
ested, in  which  event  the  director  will  be  protected: 
Grant  v.  United  Switchback  Co.  (1884)  40  Ch.  D.  135. 
See  also  Morison  v.  Thompson  (1874)  L.  R.  9  Q.  B. 
480;  Dunne  v.  English  (1871)  L.  R.  18  Eq.  524;  Eden 
V.  Risdales  Co.  (1889)  23  Q.  B.  D.  368;  Van  Hummell 
V.  International  dc.  Co.  (1913)  10  D.  L.  R.  306;  N.  W. 
Transportation  Co.  v.  Beattij  (1887)  12  A.  C.  589. 

The  notice  of  meeting  should  set  out  particulars  of 
the  director's  interest:  Kaye  v.  Croydon  (1898)  1  Ch. 
358;  Tcssier  v.  Henderson  (1899)  1  Ch.  861 ;  Normandy 
v.  Ind  Coope  S  Co.  (1908)  1  Ch.  84. 
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Tlie  director  is  not  prevented  from  using  his  voting  Secs.  80-81. 

power  as  a  shareholder  for  the  purpose  of  procuring 

the  ratification  of  a  contract  fair  in  its, terms:  N  art  It- 
West  Transportation  Co.  v.  Beatty  (1887)  12  Api3.  Cas. 
589. 

Modern  by-laws  either  expressly  authorize  directors  vvhere  there 
to  enter  into  contracts  with  the  company  subject  to  their  ^^  ^  i^y-i^w. 
making  full  disclosure  of  their  interest  and  refraining 
from  voting;  or  confer  an  implied  authorization  by 
providing  that  such  directors  shall  not  vacate  their 
office  by  reason  of  being  interested  in  contracts  with  the 
company  provided  they  make  full  disclosure  and  re- 
frain from  voting.  See  Costa  Rica  By.  v.  Fonvood 
(1900)  1  Ch.  756;  (1901)  1  Ch.  746.  As  to  what  con- 
stitutes compliance  with  the  conditions  of  the  by-law 
see  Imperial,  &c.,  Co.  v.  Coleman  (1873)  L.  R.  6  H.  L. 
189. 

Unless  the  l)y-law  expressly  states  that  the  direc- 
tor is  not  disqualified  from  contracting  with  the  com- 
pany by  reason  of  being  a  sliareholder  in  another  com- 
jjanv  the  general  rule  applies :  Transvaal  Lands,  Sc, 
Co.\.  Neiv  Belgium,  £c.,  Co.  (1914)  2  Ch.  488;  (1915) 
84  L.  J.  Ch.  94.  If  the  provisions  of  the  by-law  autho- 
rizing the  contract  are  not  complied  with,  the  contract 
is  voidable  as  if  no  such  by-law  existed,  ibid. 

Where  the  articles  of  a  company  imposed  the 
jx'iialty  of  dis(pialificati()n  on  directors  contracting 
witli  tlie  comijany  at  a  profit,  the  consequences  of  an  in- 
t'l  action  of  the  article  were  held  to  ])e  not  only  dis- 
(jiialification  of  tlie  offending  dii'ectors  l)ut  the  giving 
of  a  right  of  action  to  any  sliareliolder  for  a  declara- 
tion of  such  disqualification  and  an  account  of  the 
moneys  im))i-o))('rly  received.  Nor  could  such  a  con- 
ti'act  be  ratified  by  a  majority  of  the  sliareholdcrs  as 
t  lie  mat  tor  was  not  merely  one  of  internal  management : 
'I'hrnln'  Annisement  Co'v.  Stone  (1915)  50  S.  C.  R.  32. 

It  is  not  necessary  in  oi'dci-  to  vitiate  a  coiiti-act  or  nin-rior 
ai-i-aiiucmciit  between  a  difcctoi'  and  liis  company  that  ^1,',*;^,'.^,^^.' 
the   di)-ectoi-    should    actnallx-    record    his    \'ote,    whei'e 
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Sees.  80-81.  sovoral  directors  arc  interested  in  similar  contracts 
and  by  arrangement  each  votes  in  favor  of  the  other's 
contract:  Thorpe  v.  Tisdale  (1909)  13  0.  W.  R.  1044, 
1049. 

Where  there  would  be  no  quorum  without  the  pres- 
ence of  a  director  w^ho  is  disentitled  from  voting  on 
the  contract  he  cannot  be  counted  as  being  present  for 
the  purpose  of  making  a  quorum :  Yuill  v.  Greymouth 
£•  Point  FJizaheth  By.  S  Coal  Co.  (1904)  1  Ch.  32;  Re 
D.  ce  S.  Drug  Co.,  Donald's  Claim  (1916)  10  W.  W.  R. 
G12  (Alta.).  Nor,  if  several  directors  are  interested  in 
what  is  in  reality  one  transaction,  can  a  quorum  be 
obtained  by  splitting  the  resolution  into  parts  and 
taking  a  vote  on  each  part  separately:  In  re  North- 
Easfern  Insurance  Co.  (1919)  88  L.  J.'^Ch.  121. 

Where  the  articles  of  association  of  a  company  pro- 
vided that  a  director  might  contract  with  a  company 
but  forbade  his  voting,  and  the  director  voted,in  favor 
of  the  resolution  appointing  him  managing  director  at 
a  renmneration,  it  was  held  that  there  was  a  contract 
between  the  director  and  the  company  within  the  mean- 
ing of  the  article,  and  that  the  appointment  was  irre- 
gular, but  that  it  could  be  cured  by  a  vote  of  the  com- 
pany in  general  meeting :  Foster  v.  Foster  (1916)  1  Ch. 
532;  85  L.  J.  Ch.  305.  But  see  the  view  expressed  by 
Idington,  J.,  in  Wade  v.  K enrich  (1906)  37  S.  C.  R.  32, 
at  p.  53.  See  also  Re  Oiven  Sound  Lumber  Co.  (1917) 
33  D.  L.  R.  487;  38  0.  L.  R.  414. 

Disclosure.  There  must  be  full  disclosure  by  the  director  of  his 

interest:  Costa  Rica  v.  Forivood  (1900)  1  Ch.  756;  and 
if  there  is  full  disclosure  and  assent  by  the  company 
the  director  can  retain  his  profit:  A.  G.  v.  Standard 
Trust  (1911)  A.  C.  498;  Bennett  v.  Havelock  (1910)  21 
0.  L.  R.  120;  (1912)  25  0.  L.  R.  200. 

The  duty  to  make  full  and  complete  disclosure  is  a 
fiduciary  burden  which  can  not  be  got  rid  of  by  resign- 
ing from  the  board  on  the  understanding  that  the  re- 
signation is  to  be  contemporaneous  with  the  formal 
execution  of  the  contract :  Denman  v.  Clover  Bar  Co. 
(1913)  48  S.  C.  R.  318;  15  D.  L.  R.  241.  Though  the 
contract  be  declared  not  binding  on  the  company  the 
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director  may  be  awarded  compensation  on  a  quantum  Sees.  80-81. 
meruit  for  the  services  rendered  the  company  on  the  ~ 
faitli  of  the  contract  set  aside,  ibid. 

The  duty  to  disclose  may  extend  not  only  to  present 
but  to  future  shareholders  where  it  is  intended  to  bring- 
in  new  shareholders  by  issuing  shares  to  the  public, 
ibid.  See  also  Re  Hess  Mfg.  Co.,  Edgar  v,  Sloan 
(1894)  23S.  a  E.  644. 

Directors  may  lend  money  to  the  company  and  take 
security  therefor  and  enforce  payment  as  ordinary 
creditors,  but  such  contracts  must  be  made  with  the 
utmost  good  faith  and  are  subject  to  the  severest 
scrutinv:  Neelou  v.  Town  of  Thorold  (1891)  20  0.  R. 
SG;  (1894)  22  S.  C.  R.  390. 

See  also  on  contracts  between  the  directors  and  the 
company  Ellis  v.  Norwich  Broom  and  Brush  Co.  (1906) 
8  0.  W.  R.  25;  i?e  Norwalk  Mining  Co.  (1915-6)  9  0.  W. 
N.  41;  Annotation  in  (1912)  7  D.  L.  R.  111. 

Where  a  director  is  selling  to  the  company  property  saiesby 
which  is  his  own  in  equity  and  law,  if  the  company  ^""^^''^'^ 
claims  an  interest  in  the  property  by  reason  of  the  company, 
ti'ansactioii  it  can  only  do  so  bj'  affirming  the  sale,  which 
though  voidable  becomes  validated.    The  company  can 
I'cfuse  to  affii-m  the  contract  and  the  contract  will  be 
set  aside  and  the  jjarties  remitted  to  their  original 
rights,  but  the  company  can  not,  if  rescission  is  no 
longer  possible,  keep  the  property  and  make  the  direc- 
1  or. take  less  than  the  price  agreed:  Burland  v.  Earle 
(1902)  A.  C.  98;  Rnrthrl  v.  Thorjje  (1907)  9  0.  W.  R. 
942;  (1907)  TOO.  W.  R.  222. 

On  the  otlier  hand  if  tlie  director  has  made  no  dis- 
closnro  to  tlic  ('oini)any  the  latter  can  at  its  option 
eitlier  rescind  the  contract  or  retain  the  property  and 
fceovci'  dainagcs  for  the  loss  ai'ising  throngli  non-dis- 
closure: Chirksfcin  v.  Barnes  (1!>00)  A.  C.  240;  f.ceds 
ff-  JJanlcg,  dr.  (1902)  2  Cli.  809. 

Whei'e  the  director  is  dealing  with  pro])erty  whicli 
though  iiis  own  in  law,  was  originally  ac(iuired  l)y  him 
nnder  circumstances  which  made  it  in  equity  the  pro- 
pej'ty  of  the  company,  the  con)j)any  can  in  sncli  a  case 
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£e3s.  80-Sl.  tii'at  the  prolit  on  the  resale  to  it  as  acquired  on  its 
behali'  and  make  the  agent  account  for  it.  This  rule 
only  applies  when  the  fiduciary  relationship  exists  at 
the  time  of  the  acquisition  of  the  property  by  the 
agent:  Jacobus  Mailer  Estates,  Lim.  v.  Marler  (1916) 
85  L.  J.  P.  C.  167. 

Even  where  the  company  is  not  entitled  to  treat  the 
property  itself  or  the  director's  profit  on  the  resale  as 
acquired  on  the  company's  behalf,  and  is  unable  to  re- 
store the  agent  to  his  original  position,  and  has  accord- 
ingly lost  the  right  to  repudiate  the  transaction,  it  may 
still  have  a  remedy  in  damages  against  the  director  for 
negligently  allowing  the  company  to  purchase  the 
property  at  the  price  specified.  The  measure  of  dam- 
ages is  the  difference  between  the  market  value  and  the 
price  paid  if  the  property  has  a  market  value ;  if  it  is 
specific  property  having  no  market  value  the  measure 
of  damages  will  be  the  company's  loss  in  the  whole 
transaction,  and  the  Court  will  fix  a  proper  price  be- 
tween vendor  and  purchaser  and  estimate  the  damages 
on  the  basis  of  such  price:  Jacobus  Marler  Estates^ 
Lim.  v.  Marler  (1916)  85  L.  J.  P.  C.  J67. 

Action  to  An  action  to  set  aside  a  contract  betw^een  a  director 

contract  and  the  company  or  to  make  a  director  account  for 
I)rofits  should  primarily  be  brought  by  the  company 
itself,  or  at  any  rate  the  company  should  be  a  party: 
Bennett  v.  Haveloch  Electric,  dc,  Co.  (1910)  21  0.  L. 
R.  12-0,  at  p.  125 ;  Meyers  v.  Cain  (1905)  6  0.  W.  R.  834; 
except  where  the  persons  against  whom  relief  is 
claimed  control  the  majority  of  tlie  shares  of  the  com- 
pany and  will  not  permit  the  action  to  be  brought  in  the 
name  of  the  company:  Burland  v.  Earle  (1902)  A.  C. 
83,  at  p.  93.  The  Court  may,  however,  in  a  proper  case, 
amend  the  pleadings  or  treat  them  as  amended,  so  as 
to  enable  relief  to  be  given  where  the  company  has  not 
been  made  a  party:  Allen  v.  Byait  (1914)  17  D.  L.  R.  7. 
See  also  Johnston  v.  Carlin  (1914)  20  B.  C.  R.  520. 

3.  Powers  of  directors. 

I'owera.  In  addition  to  the  implied  general  authority  given 

by  s.  72,  which  provides  that  the  affairs  of  the  company 
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shall  be  managed  by  the  board,  s.  80  of  the  Act  gives  to  Sees.  80-81. 
the  directors  the  full  powers  of  the  company,  subject 
to  certain,  limitations.  The  directors  can  do  anything 
that  the  company  can  do,  and  if  it  is  wished  to  be 
known  whether  a  particular  transaction  is  "svithin  the 
powers  of  the  directors,  it  is  simply  necessary  to 
examine  the  statute,  charter  and  by-laws  to  see  if  there 
is  an  express  provision  requiring  the  authority  of  a 
general  meeting  of  the  shareholders.  If  there  is  not, 
the  directors  will  have  ample  power:  Re  Patent  File 
Co.  (1870)  L.  R.  6  Ch.  83;  Pyle  Works  No.  2  (1891)  1 
Ch.  173. 

The  introductory  words  of  s.  80  confer  on  the  direc- 
tors a  general  power  enabling  them  to  enter  into  tran- 
sactions for  carrying  on  the  ordinary  business  of  the 
company.  The  directors  may  thus,  for  example,  give 
to  the  company's  bankers  securities  for  advances  under 
the  Bank  Act  without  complying  with  the  provisions 
of  s.  69:  Trusts  and  Guarantee  v.  Abbott  Mitchell 
(1906)  11  0.  L.  R.  403. 

As  these  powers  are  given  to  the  directors,  the 
management  of  the  business  cannot  be  exercised  by  the 
shareholders,  nor  can  the  directors  be  overruled  or 
controlled  by  the  shareholders:  Quebec  Agricultural 
Implement  Co.  v.  Herbert  (1874)  1  Q.  L.  R.  363;  Canii 
V.  Eakins  (1890-1)  23  N.  S.  R.  475;  Dunsmuir  v.  Colon- 
ist (1900-3)  9  B.  C.  R.  290;  Automatic  Self  Cleansing 
Filter  Syndicate  v.  Cunningham  (1906)  2  Ch.  34.  If 
the  shareholders  are  dissatisfied  they  can  appoint  a 
new  ])()ard  at  the  next  election  of  directors,  or  a))peal 
to  the  courts  if  the  directors  ai"e  committing  a  breacli 
of  trust.  See  Taylor  v.  Chichester  Ry.  Co.  (1867)  L.  R. 
2  Ex.  356. 

The  })o\v('r  to  pass  by-laws  Ix'ing  given  to  the  direc-  By-inws— 
tors  with  respect  to  the  matters  mentioned  in  s.  80,  Pj"^^j.^[j^^j^jj^gj.g 
the  power  of  the  shareholders  to  deal  willi  tlie  same  excluded, 
matters  is  apparently  excluded,  except  by  way  of  con- 
sidering by-laws  i)reviously  passed  by  the  directors: 
Stephenson  v.  Vokes  (1896)  27  O.  K.691,  696;  Dims- 

n.c.A.— .'?l 


482 


DOMINION   COMPANIES  ACT. 


Powers 
vested  in  the 
board. 


Sees.  80-81.  ;/////>•  V.  Colonist  (1900-3)  9  B.  C.  R.  290;    Beaiidry  v. 

— Read  (1907)  10  0.  W.  R.  622,  625;  Kelly  v.  Electrical 

(1908)  16  0.  L.  R.  232;  Cann  v.  Eakins  (1890-1)  23  N. 
S.  R.  475;  Colonial  v.  Smith  (1912)  4  1).  L.  R.  814;  22 
Man.  L.  R.  441. 

Some  authorities  have  argued  that  the  use  of  tlie 
term  "by-laws  of  the  company"  in  ss.  8  and  45  of  the 
Act  indicates  that  the  shareholders  have  the  right  to 
initiate  shareholders'^  by-laws,  as  distinguished  from 
directors '  by-laws,  which  must  be  passed  by  the  direc- 
tors and  confirmed  by  the  shareholders.  See  Sherker 
V.  Rnrlner  (1911)  Q.  R.  39  S.  C.  44,  47;  but  this  view 
seems  to  be  in  conflict  with  the  case  of  Good  (C-  SJiarit.^ 
(1911)  23  0.  L.  R.  544. 

The  powers  of  the  directors  are  vested  in  them  col- 
lectively and  must  be  exercised  at  the  regular  meetings 
of  the  board,  or  as  provided  by  the  by-laws,  etc.,  and 
not  by  the  directors  acting  individually:  Schmidt  v. 
Beatty  (1916)  10  0.  W.  N.  230;  Standard  Construction 
Co.,  Ltd.  V.  Crabh  (1914-5)  30  W.  L.  R.  151 ;  7  W.  W.  R. 
719;  Bent  v.  Arrowhead  (1909)  18  Man.  L.  R.  633; 
Swayze  v.  Grobb  (1915)  8  0.  W.  N.  316;  Almonv.  Laiv 
(1893-4)  26  N.  S.  R.  340.  See  further,  infra,  under 
"exercise  of  powders"  by  directors. 

The  following  are  examples  of  powers  which  the 
directors  may  exercise  under  their  general  authority. 

Even  without  express  power  it  is  the  right  of  the 
directors  to  appoint  necessary  officers  and  agents  and 
to  provide  for  the  manner  of  their  payment:  Fallciner 
V.  Grand  Junction  Ry.  (1883)  4  0.  R.  350.  And  al- 
though the  directors  may  go  out  of  office  and  new 
directors  be  elected  at  the  end  of  each  year,  they  may 
engage  managers  and  other  officials  for  terms  extend- 
ing over  a  much  longer  period :  Howarthy.  Singer  Mfg. 
Co.  (1893)  8  A.  R.  264,  270. 

The  directors  being  the  active  representatives  of 
the  company,  may  in  a  proper  case  exercise  a  power  of 
compromise :  Bath's  Case  (1878)  8  Ch.  J).  334,  but  as  to 
powers  in  respect  of  a  subscription  for  shares  when 
the  validity  of  the  subscription  itself  is  contested  see 
Fuches  V.  Hamilton  Tribune  (1885-6)  10  0.  R.  497. 


Examples 
of  powers. 

Appoint- 
ments. 


Power  to 
compromise 
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The  directors  of  a  company  have  the  right  to  assign  Secs.  80-81. 

the  property  of  the  company  to  a  trustee  for  the  benefit 

of  the  company's  creditors,  A\dthout  the  formal  sane- ^eSs with 
tion  of  the  whole  body  of  shareholders :  Uovey  v.  creditors. 
Whiting  (1886)  14  S.  C.  E.  515;  see  also  Re  Olympia 
Co.  (1915)  25  D.  L.  R.  620.  The  directors  have  un- 
limited powers  over  the  property  of  the  company  so 
to  deal  with  it  as  to  pay  the  just  debts  of  the  corpora- 
tion:  Hovey  v.  Whiting,  supra,  per  Ritchie,  C.J.,  at  p. 
520.  Directors  may,  without  the  sanction  of  the  share- 
holders, make  an  acknowledgment  of  the  company's  in- 
solvency for  winding-up :  Re  Manitoba  Commission  Co. 
(1912)  2  D.  L.  R.  1.' 

•     The  depositing  of  goods  in  a  warehouse  by  a  manu-  Raisin- 
facturing.  mercantile  corporation  and  the  raising  of  ™^"^^' 
money  on  the  security  of  the  same  is  often  such  a 
matter  as  would  fall  within  the  competence  of  the  direc- 
tors to  cause  it  to  be  done  through  their  manager: 
Merchants  Bank  v.  Hancock  (1883)  6  0.  R.  285,  290;       ■ 
Gihbs  &  West's  Case  (1870)  L.  R.  10  Eq.  312;  Rlcker- 
ingv.  Ilfracomhe  By.  (1868)  L.  R.  3  C.  P.  235.     In  the 
case  of  a  bank,  it  has  been  held  that  the  directors  may 
take  such  steps  as  seem  necessary  to  protect  its  interest 
and  to  obtain  advances:  Re  Ontario  Bank  (1910)  21 
0.  L.  R.  30,  affirmed  suh  noni.;  McFarland  v.  Bank  of 
Montreal  (1911)  A.  C.  96. 

The  directors  may  enter  into  a  contract  on  behalf  Contracts, 
of  the  company,  notwithstanding  that  its  full  perform- 
ance would  ro([uire  an  increased  plant,  but  not  if  the 
increased  jjlant  had  been  required  to  carry  on  a  new  or 
(litfcrcnt  business:  National  Malleable  v.  Smith's  Falls 
(1907)  14  O.  L.  R.  22,  at  p)..  28  and  29. 

The  <lii-('e1(»i's  may  accei)t  a  conditional  bonus  otiii^r 
giantf'd  by  a  municipality:  Commercial  Bnbber  v,  g^^^^^^P^^- 
Jerome  (l'908)  Q.  R.  17  K.  B.  275;  they  may  defend  an 
action  in  the  name  of  the  company:  Campbell  v.  Taxi- 
cabs  (1912)  7  1).  L.  R.  91  ;  contract  a  hypothec  which 
will  be  binding  on  the  company:  Savaria  v.  Paquctte 
(1901)  Q.  R.  20  S.  C.  314;  select  investmenis  for  the 
company  subject  to  the  control  of  a  general  meeting: 
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Sees.  SO-Sl.  lilt  I  Id  n  (I  V.  Karic    (11)02)    A.  C.  83;  scdl  all  the  coni- 
pauv's  land,  it'  tlio  same  is  in  their  honest  opinion  ad- 
visable:  7^7f///'r  V.  VennUlion  (1901)  1  0.  L.  R.  654,  at 
p.  657,  per  Street,  J.,  whose  judgment  was  affirmed 
(1902)  4  0.  L.  R.  588. 

The  defendants  in  a  deed  of  assignment  covenanted 
that  certain  mortgages  were  good  and  valid  charges  on 
lands,  and  that  the  defendants  had  not  done  or  per- 
mitted any  act,  etc.,  whereby  the  mortgages  had  become 
released  or  discharged  in  part  or  in  entirety.  It 
appeared  that  certain  of  the  lands  comprised  in 
these  mortgages  had  been  sold  for  taxes.  Held,  that 
the  covenant  was  not  ultra  vires  of  the  company  or  of 
the  directors;  and  that  the  plaintiffs  were  entitled 
thereunder  to  recover  the  value  of  the  lands  so  sold: 
Real  Estate  Investment  Co.  v.  Metropolitan  Building 
Society  (1883)  3  0.  R.  476. 

Borrowing.  The  borrowing  powers  of  directors  are  dealt  with 

in  the  notes  to  s.  69. 

Termination        The  powors  of  directors  cease  on  the  appointment 

of  powers  ^^  ^  liquidator  under  the  Winding-up  Act,  R.  S.  C.  144, 
s.  31,  except  in  so  far  as  the  Court  or  the  liquidator 
sanctions  the  continuance  of  such  powers.  See  Chat- 
ham National  Bank  v.  McKeen  (1895)  24  S.  C.  R.  348. 

Ratification  Acts  wliicli  are  ultra  vires  of  the  board,  but  not 
aete  of"  "'  ^'  beyond  the  powers  of  the  company,  may  be  subsequent- 
directors.  \y  ratified  bv  the  shareholders:  Adams  &  Burns  v. 
Bank  of  Montreal  (1899)  8  B.  C.  R.  314;  (1901)  32  S.  C. 
R.  719.  See  also  National  Land  v.  Rat  Portage  Lum- 
ber Co.  (1917)  36  D.  L.  R.  97.  There  can  be  no  ratifica- 
tion of  an  illegal  action  or  where  the  company  is  not 
fully  informed:  Rountree  v.  Sydney  (1908)  39  S.  C.  R. 
614. 

Where  a  director  was  procuring  a  meeting  of  the 
shareholders  to  be  called  for  the  purpose  of  confirming 
alleged  illegal  acts  on  his  part,  a  motion  for  an  injunc- 
tion to  restrain  him  from  doing  so  was  dismissed,  it  not 
having  been  made  clear  that  the  acts  complained  of 
were  ultra  vires  of  the  company :  McClure  v.  Langley 
(1916)  lOO.  W.  N.  32. 
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Where  individual  directors  professing  to   act   on  Sees.  80-81. 
behalf  of  the  company  enter  into  an  engagement,  which 
is  not  in  the  ordinary  course  of  its  business,  the  com-  K.atifieatiou. 
pany  is  not  bound  unless  it  ratifies  it :  Hamilton  £  Port 
Dover  Ry.  v.  Gore  Bank  (1873)  20  Gr.  190,  194;  Renter 
V.  Electric  Telegraph  (1856)  6  E.  &  B.  341. 

But  such  acts  of  directors  may  be  ratified  expressly 
or  by  acquiescence.  If  the  company  elects  to  repudiate 
it  should  make  known  its  election  promptly,  so  that  the 
person  with  whom  its  agent  has  dealt  may  remain  as 
short  a  time  as  possible  subject  to  an  unequal  bargain. 
If  it  delays  after  the  lapse  of  sufficient  time  for  enquiry 
and  deliberation,  it  will  be  taken  to  have  acquiesced, 
and  even  slight  acts  referable  to  the  contract  will  be 
deemed  an  adoption  of  it:  Conant  v.  Miall  (1870)  17 
Gr.  574,  580. 

See  Merchants  Bank  v.  Hancock  (1883)  6  0.  R.  285; 
Bridgeivater  Cheese  Co.  v.  Murphy  (1896)  23  A.  R.  66; 
Hereford  R.  Co.  v.  The  Queen  (1894)  24  S.  C.  R.  1. 

4.  Delegation. 

in  tlie  absence  of  any  express  or  implied  power 
enabling  them  to  do  so  the  directors  can  not  delegate 
tlieir  powers:  Cobb  v.  Becke  (1845)  6  Q.  B.  936.  The 
Act  confers  no  authority  on  the  directors  to  delegate 
their  general  powers  of  management,  and  such  of  the 
powers  of  the  directors  as  are  expressly  given  to  the 
board  by  tlie  Act  can  not  ])e  delegated,  e.g.,  allotting 
stock  or  making  calls:  Re  Bolt  S  Iron  Co.  Hovenden's 
Case..  (1884)  10  P.  R.  434;  Re  Pakenham  Pork  Packing 
Co.  (1906)  12  0.  L.  R.  100.  But  where  a  company  gives 
to  an  employee  power  over  all  tlie  administration  of 
the  business  of  the  company  subject  only  to  such  direc- 
tion and  control  as  it  is  the  duty  of  the  directors  to 
cxei-cise,  that  is  not  an  }dtra  vires  delegation  of  the 
dire(;tors'  authority  by  the  company:  Montreal  Public 
Service  Co.  v.  Champagne  (1917)  33  D.  L.  R.  49 
(P.  C). 

Nor  can  the  directors  delegate  to  a7i  executive  com- Executive 
mittec   of   tlicii'   imiiibci-   tlie    suixTvisioii    of   the 
pany's    affairs    generally:    Monarch    Life   v.    Rrophy 
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Sees.  80-81.  (U)07)   U  ().  J..  ]|.  1;  Tanguay  v.  lioyal  Paper  Mills 

(1907)  Q.  R.  31  S.  C.  398. 
Executive  Tile  departiiioiit  has  recently  refused  to  permit  a 

committee.  ,,  ...  , .  . ,  ,  ,        , 

power  ot  appointing  an  executive  committee  to  be 
taken  in  the  letters  patent.  Possibly,  if  the  by-laws  so 
provide,  such  of  the  powers  of  the  board  may  be  dele- 
gated to  an  executive  committee  as  are  not  expressly 
required  by  the  Act  to  be  exercised  by  the  full  board. 
See  the  notes  to  s.  32. 

Where  the  articles  of  the  company  enabled  the 
board  of  directors  to  appoint  a  committee  of  their  own 
number  and  to  delegate  to  any  such  committee  all  or 
any  of  the  powers  of  the  board,  and  one  of  the  direc- 
tors was  appointed  a  committee  with  all  the  powers  of 
the  board,  it  w^as  held  that  the  delegation  was  valid  and 
that  a  committee  in  such  a  case  need  not  consist  of  more 
.than  one  person:  Re  Taurine  Co.  (1883)  25  Ch.  D. 
118. 

If  the  directors  delegate  their  powers  to  a  com- 
mittee without  fixing  a  quorum  of  the  committee,  all  of 
the  members  of  the  latter  must  be  present  to  give  effect 
to  what  they  do :  Re  Liverpool  Household  Stores  Ass'n 
(1890)  59  L.  J.  Ch.  624. 
Agents,  Section  80  (d)  enables  the  directors  to  pass  by-laws 

servants."*^     ^^s  to  the  appointment  of  agents,  officers  and  servants. 

It  is  generally  necessary  for  directors  to  employ 
other  persons  to  act  for  the  company,  and  where  this  is 
the  case  those  persons  will  also  have  power  to  bind  the 
company  within  the  limits  of  their  agency;  and  as  a 
rule  their  authority  cannot  be  denied  unless  their  em- 
ployment was  beyond  the  powers  of  the  directors  or 
irregularly  made,  and  unless  in  the  case  of  such  irregu- 
larity, the  person  dealing  with  the  employee  had  notice 
of  the  irregularity:  Thompson  v.  Brantford  Electric 
Co.  (1898)  25  A.  R.  340,  345.    See  the  notes  to  s.  32. 

A  company  is  liable  in  damages  to  its  general  man- 
ager for  breach  of  contract  of  employment  if  by  resolu- 
tion of  the  directors  it  materially  lessens  his  authority 
under  the  contract  and  makes  it  impossible  for  him  to 
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tlischarge  his  duties  thereunder:  Montreal  Public  Ser-  Sees.  80-81. 
vice  Co.  V.  Champagne  (1917)  33  D.  L.  R.  49  (P.  C).       "" 

5.  Exercise  of  powers — Meetings. 

The  directors  must  act  at  reguhirly  constituted  Meetings, 
meetings,  in  the  absence  of.  express  power  in  the  by- 
laws to  the  contrary,  and  where  the  meetings  are  not 
hekl  on  definitely  fixed  days  duo  notice  must  be  given 
to  all  the  directors  :  Harhen  v.  Phillips  (1883)  23  Ch.  D. 
14;  First  Natchez  Bank  v.  Coleman  (1903)  2  0.  W.  R. 
368;  Harris  v.  English  Canadian  Co.  (1905)  3  W.  L.  R. 
5.  See  also  O'Dell  v.  Boston  (1897)  29  X.  S.  R.  385; 
Young  v.  Consumers'  Cordage  Co.  (1896)  Que.  9  S.  C. 
471;  Re  Cardiff  Coal  Co.  (1911)  18  W.  L.  R.  165. 

Such  a  notice  must  be  given  a  reasonable  time  prior  Notice, 
to  the  meeting  of  the  board,  but  if  all  the  directors 
sliould  be  present,  insufficiency  of  notice  will  be  imma- 
terial :  Broivne  v.  La  Trinidad  (1888)  37  Ch.  D.  1.  The 
liy-laws  commonly  provide  that  meetings  may  be  held 
without  formal  notice  if  all  the  directors  are  present 
or  those 'absent  have  signified  their  consent  to  the  meet- 
ing being  held  in  their  absence.  A  letter  from  the 
president  of  the  company  purporting  to  waive  notice 
on  behalf  of  the  absent  directors  is  not  a  signification 
of  consent  within  the  meaning  of  such  a  by-law :  Cana- 
dian Ohio,  &c.,  Co.  V.  Cochrane  (1914-5)  7  0.  W.  N.  698. 
Receipt  of  notice  itself  can  not  be  waived :  Re  Portu- 
fiuese  Consolidated  Copper  Mines  (1889)  42  Ch.  D. 
160;  but  provisions  as  to  giving  notice  must  be  con- 
strued reasonably,  so  that  directors  who  are  absent 
from  the  country  are  not  entitled  to  notice  of  meetings 
even  though  there  is  a  provision  in  tlie  ai-lielcs  for  pny- 
ment  of  their  travelling  expenses:  Windsor,  Ltd.  v. 
Windsor  (1912)  17  B.  C.  R.  105;  3  D.  L.  R.  456. 

Five  of  nine  provisional  directors  of  a  railway  com- 
]Miny  Ix'iiiL;-  ;i  quorum,  four  of  them  met  at  Winnipeg 
pursnniit  to  a  valid  notico  under  the  statute,  nnd  ad- 
.iounif'd  to  a  day  named,  when  six  met  at  Toronto  in 
nlU'g'd  pursuance  of  adjournment,  but  without  proper 
iiotirc  under  the  statute.  TTpld,  that  the  meeting  of  the 
six  directors  did  not  constitute  a  duly  organized  meet- 
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Sees.  80-81.  in?:  of  directors,  tlioiii;-li  had  all  the  directors  who  were 
^^at  the  meeting  at  Winnipeg  attended  pursuant  to  the 
adjournment  it  might  have  cured  the  irregularity:  Mc- 
Laren V.  Fisken  (1881)  28  Gr.  352. 

Where  a  bare  majority  of  the  directors  call  a  direc- 
tors' meeting  at  a  time  that  does  not  reasonably  permit 
of  the  attendance  of  a  full  board,  and  not  acting  bona 
fide  in  the  company's  interests  but  for  the  purpose  of 
retaining  themselves  in  office,  and  improperly  control- 
ling the  vote  of  shareholders'  meetings  pending,  im- 
properly issue  stock  to  themselves,  the  parties  to 
whom  the  shares  are  issued  will  be  restrained  from 
voting  on  them  at  the  meetings :  Glace  Bay  y.  Harring- 
ton (1910-1)  45  N.  S.  R.  268.' 

See  also  on  notice  Madden  v.  Dimond  (1904-7)  12 
B.  C.  E.  80,  90. 

Notice  of  the  business  to  be  transacted  at  a  direc- 
tors' meeting,  as  distinguished  from  notice  of  the  hold- 
ing of  the  meeting,  is  not  necessary.  Directors  at 
meetings  of  the  board  can  deal  with  all  the  affairs  of 
the  company  requiring  their  attention  whether  ordin- 
ary or  not  and  previous  notice  of  the  special  business 
is  not  a  necessary  condition  of  the  proceedings  being 
valid  unless  special  provision  to  that  effect  is  made  in 
the  charter  or  by-laws.  In  the  case  of  extraordinary 
or  special  business  it  may  be  very  prudent  and  right  to 
give  notice  of  it,  but  it  is  not  legally  necessary  to  do  so  : 
La  Compagnie  de  Mayville  v.  Whitley  (1896)  1  Ch.  788. 
The  contrary  opinion  which  had  been  previously  ex- 
pressed by  Robertson,  J.,  in  Waddell  v.  Ontario  Can- 
ning Co.  (\889)  18  O.  R.  41,  is  not  likely  to  be  followed 
in  Canada. 


Notice  of 
business. 


Personal 

attendance 

necessary. 


Chairman. 


The  directors  must  meet  in  person :  Harris  v.  Eng- 
lish Canadian  Co.  (1905)  3  W.  L.  R.  5,  and  a  director's 
vote  cannot  be  cast  by  proxy  at  a  meeting  of  the  board : 
Re  Portuguese  Consolidated  Co.  (1889)' 42  Ch.  D.  160, 
165. 

If  the  chairman  is  to  have  a  casting  vote  at  meet- 
ings the  bv-laws  or  the  statute  must  so  provide :  To- 
ronto Brewing,  dc.  Co.  v.  Blake  (1883)  2  0.  R.  175,  per 
Proudfoot,  J.,  at  p.  184. 
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The  proceedings  of  the  meetings  of  directors  should  Sees.  80-81. 
be  recorded  in  the  directors'  minute  book.  ^  As  such  a  Minutes  ~ 
book  is  not  required  to  be  kept  by  ss.  89  and  90,  entries 
therefrom  would  not  be  prima  facie  evidence  of  ""he 
facts  therein  stated  under  s.  107.  Although  there  be  no 
minutes  of  a  resolution  the  Court  may  accept  parol  evi- 
dence as  to  what  took  place  at  a  meeting  and  presume 
that  a  resolution  was  passed  or  other  action  taken :  In 
re  Fireproof  Doors,  Ltd.  (1916)  85  L.  J.  Ch.  444; 
Xorthwest  BaUerij  Co.  v.  Harf/raves  (1913)  23  Man.  R. 
923]  Boston  Shoe  Co.  v.  Frank  (1915)  48  Que.  S.  C.  66. 
But  see  Claudet  v.  The  Golden  Giant  Mines  (1909)  15 
B.  C.  R.  13. 

As  to  the  effect  of  the  presence  of  strangers  at  a  Presence  of 
meeting  in  the  face  of  objection  thereto  by  one  of  the  ^  '''^°^^^®- 
directors,  see  Harris  v.  Enqlish  Canadian  Co.  (1905)  3 
W.  L.  R.  5. 

As  to  the  regularity  of  proceedings  at  meetings  of  irregniari- 
directors,  it  should  be  remembered  that  while  persons  *'^^' 
'dealing  with  a  company  are  presumed  to  liave  notice  of  ^"^^1  prit- 
the  Act  of  Incorporation,  the  letters  patent,  and  pos-isiiBank  v. 
sibly  the  constituent  by-laws  of  the  company,  they  are    '"^^"''^'"• 
not  bound  to  inquire  into  the  regularity  of  its  ''indoor 
inaiiagenient."     They  may  presume  that  its  internal 
management  is  regular,  and,  for  example,  one  lending 
to  a  company  which  has  power  to  borrow  with  the  sanc- 
tion of  a  general  meeting  is  not  put  on  inquiry  as  to 
whether  tliat  sanction  lias  been  given  in  the  prescribed 
way :  Royal  British  Bank  v.  Turqnand  (1856)  6  E.  &  B. 
:m;Baryate  v.  Shortridrje  (1855)  5  H.  L.  C.  31S',  Mont- 
real <£•  St.  Lawrence,  &g.,  Co.  v.  Eohert  (1900)  A.  C. 
196;  Goulet  v.  Hydraidic  Co.  of  Portneuf  (1917)  Que. 
52  S.  C.  58.    On  this  {joint  sec  notes  to  s.  69. 

But  apart  from  the  rule  in  Royal  Briflsli  Bank  v. 
'/'iirtiiiniid,  an  act  done  by  a  majority  of  the  directors 
informally  and  privately  is  not,  in  tlio  absence  of  ex- 
press authorization,  })in(ling  on  the  company.  Thus, 
where  the  secretary  iiad  fixed  the  seal  of  a  com])any  to 
n  bond  after  obtaining  the  authority  of  two  direct <. is 
jirivatoly,   nnrl   the   proniiso   of   flic   third   to    sii^n    an 
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Sees.  80-81.  mitJiorizatioii,  it  was  held  that  the  bond  was  void: 
D'Arcij  V.  Tamar,  etc.,  By.  Co.  (1867)  L.  E.  2  Ex.  158; 
14  W.  R.  96;  Be  County  Life  Ass.  Co.  (1870)  L.  R.  5  Ch. 
288;  In  re  Haycraft,  Sc.  (1900)  2  Ch.  230;  Paul  v. 
Kohold  (1905)  2  W.  L.  R.  90,  95. 

Where  directors  have  acted  irregularly  and  there  is 
notice  of  the  irregularity  in  the  proceedings,  the  rule 
ill  the  Turquand  Case  does  not  apply:  Howard  v. 
Patent  Ivory  Co.  (1888)  38  Ch.  D.  156.  Nor  does  the 
rule  apply  as  between  the  comjjany  and  an  officer 
thereof:  Courchene  v.  Viger  Park  Co.  (1915)  24  Que. 
K.  B.  97 ;  23  D.  L.  R.  693. ' 

Quoa-um.  The  acts  of  directors  at  meetings  where  there  is  not 

a  quorum  are  voidable  by  the  company,  subject,  of 
course,  to  the  rule  in  the  Turquand  Case,  supra.  But 
where  a  quorum  is  present  at  a  meeting,  a  majority  of 
those  present  and  constituting  the  quorum,  may  validly 
act  for  the  company:  Withnell  v.  Gartham  (1795)  6  T. 
R.  388;  Bex  v.  Bower  (1823)  1  B.  &  C.  492;  Cortis  v. 
Kent  Water  Works  (1827)  7  B.  i&  C.  314;  but  as  to  the- 
effect  of  a  provision  such  as  that  contained  in  s.  72  of 
the  Act  that  the  affairs  of  the  company  shall  be  man- 
aged by  a  board  of  not  less  than  a  fixed  number  of 
directors;  see  Lindley  on  Companies.  6th  ed.,  vol.  1, 
p.  205,  and  Card  v.  Carr  (1856)  1  C.  B.  N.  S.  197 ;  Ex  p. 
Birmingham  Banking  Co.  (1868)  L.  R.  3  Ch.  651,  and 
notes  to  s.  72,  supra. 

When  the  by-laws  do  not  prescribe  the  number  of 
directors  required  to  constitute  a  quorum  the  number 
who  usually  act  in  conducting  the  business  of  the  com- 
pany may  constitute  a  quorum,  and  in  such  a  case  a 
forfeiture  of  shares  by  two  directors  i^resent  out  of 
a  board  of  six  was  held  valid:  Lyster's  Case  (1867) 
L.  R.  4  Eq.  233. 

See  also  In  re  Fireproof  Doors,  Lim.  (1916)  85  L.  J. 
Ch.  444.  Directors  disentitled  from  voting. by  reason 
of  being  interested  in  a  contract  before  the  meeting  for 
its  consideration  can  not  be  counted  towards  making 
a  quorum:  Yuill  v.  Greymouth  Point  Elizabeth  Co. 
(1904)  1  Ch.  32;  Be  D.  S  8.  Drug  Co.;  Donald's  Claim 
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(1915)  low.    W.    R.    612    (Alta.).     In  Zn^emai^io^ai  Sees.  80-81. 

Mining  Syndicate  v.  Steivart  (1914)  48  N.  S.  R.  172,  it 

was  held  that  two  out  of  four  jDrovisional  directors  con- 
stituted a  quorum,  where  one  forfeited  his  shares  and 
the  other  refused  to  attend,  having  acquired  interests 
adverse  to  the  company. 

One  director  cannot  constitute  a  meeting:  Be  D.  S 
S.  Drug  Co.  (1915)  10  W.  W.  R.  612  (Alta.). 

The  formal  acts  of  the  directors  at  meetings  of  the  Resolutions. 
board  are  expressed  in  the  form  of  resolutions  or  by- 
laws. In  some  cases,  e.g.,  borrowing  of  money  (s.  69) 
increase  of  capital  (s.  51)  and  change  of  head  office 
(s.  76)  a  by-law  is  required,  otherwise  a  resolution  will 
suffice.  The  distinction  between  a  resolution  and  a  by- 
law is  that  a  ' '  resolution  applies  to  a  single  act  of  the 
corporation,  while  a  by-law  is  a  permanent  continuing 
rule,  which  is  to  be  applied  to  all  future  occasions": 
Thompson  on  Corporations,  2nd  ed.,  vol.  1,  s.  977, 
quoted  in  Mackenzie  y.  Maple  Mountain,  Sc,  Co. 
(1910)  20  O.  L.  R.  615,  at  p.  618  by  Osier,  J. A.,  who  held 
that  while  a  resolution  is  not  necessarily  a  by-law,  a 
by-law  may  be  enacted  in  the  form  of  a  resolution, 
where  the  object  to  be  accomplished  is  the  subject  of  a 
by-law,  i.e.,  a  rule  of  law  of  the  corporation  for  its  gov- 
ernment. In  actual  practice  the  distinction  is  not 
always  apparent,  e.g.,  where  an  executive  officer  is 
appointed  by  by-law  or  a  specific  borrowing  is  author- 
ized under  s.  69. 

See  also  Denault  v.  Stewart  (1918)  Que.  54  S.  C. 
209. 

Where  the  powers  of  tlic  directors  with  reference  to  By-laws, 
the  subject  matters  enumerated  in  ss.  (a)  to  (g)  of  s. 
80  are  exercised  by  by-iaw,  such  by-laws  exce))!  those 
respecting  agents,  officers  and  servants  of  the  com- 
pany, have  force  (unless  in  the  meantime  confirmed  at 
a  general  meeting)  only  until  the  next  annual  meeting 
of  the  shareholders.  Unless  such  by-laws  are  then  con- 
firmed they  thereupon  cease  to  be  valid,  s.  81. 

The  ])ower  of  1li<"  directors  to  pass  by-laws  under 
the  section  is  subject  to  the   fiirtlicr  restriction   that 
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Sees.  80-81.  such  by-laws  imisl  not  ho  contrary  to  law,  r.//.,  by  pro- 
'~~  viding-  for  the  issue  of  shares  at  a  discount:  NoiiJi- 
U'tst  Electric  Co.  v.  Walsh  (1898-9)  29  S.  C.  R.  33; 
or  to  the  letters  patent,  where  these  contain  special 
provisions;  or  to  Part  I  of  the  Act,  e.g.,  by  provid- 
ing for  the  payment  of  dividends  which  would  impair 
the  capital  of  the  company,  which  is  forbidden  by  s.  70 
of  the  Act. 

The  power  to  pass  by-law\s  being  given  to  the  direc- 
tors the  shareholders  are  precluded  from  doing  so : 
Beaudry  v.  Read  (1907)  10  0.  W.  R.  622,  625;  Mac- 
henzie  v.  Maple  Mountain,  Sc,  Co.  (1909)  20  0.  L.  R. 
170,  172,  173;  Kelly  v.  Electrical  Construction  Co. 
(1908)  16  0.  L.  R.  232;  Colonial  v.  Smith  (1912)  22.' 
Man.  L.  R.  441 ;  4  D.  L.  R.  814. 

6.  Personal  liability  of  directors. 

"If  directors  act  within  their  powers;  if  they  act 
with  such  care  as  is  reasonably  to  be  expected  from 
them,  having  regard  to  their  knowdedge  and  experience 
— and  if  they  act  honestly  for  the  benefit  of  the  com- 
pany they  represent,  they  discharge  their  equitable 
as  w^ell  as  their  legal  duty  to  the  company" :  In  re  Na- 
tional Bank  of  Wales  (1899)  2  Ch.  629,' per  Lindley, 
M.  R.,  in  the  Court  of  Appeal  adopting  the  statement 
of  the  law  laid  down  in  Lar/unas  Nitrate  Co.  v.  Lar/unas 
Sijndicate  (1899)  2  Ch.  392. 

Directors  are  bound  to  use  a  fair  and  reasonable 
diligence  in  the  management  of  the  company's  affairs, 
and  to  act  honestly,  but  they  are  not  bound  to  do  more : 
Re  Forest  of  Dean  Coal  Co.  (1879)  10  Ch.  D.  450,  452; 
Northern  Trust  Co.  v.  Butchart  (1917)  35  D.  L.  R.  169. 
Middleton,  J.,  in  Re  Oiven  Sound  Lumber  Co.  (1915) 
34  0.  L.  R.  528,  at  pp.  529  and  530,  laid  down  a  more 
stringent  rule,  stating  that  more  than  honesty  is  re- 
quired and  that  reasonable  intelligence  and  diligent 
attention  to  business  are  also  essential.  This  state- 
ment was  commented  on  by  Hodgins,  J.A.,  in  the  Ap- 
pellate Division  (1916-7)  38  0.  L.  R.  at  pp.  421  and  422, 
w^here  it  was  suggested  that  this  was  rather  a  counsel 
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of  perfection  than  an  accurate  statement  of  the  true  Sees.  80-81. 
position  of  directors.    See  also  Prefontaine  v.  Grenier 
(1907)  A.  C.  101,  at  p.  Ill]  Northern  Trust  v.  Butchart 
(1917)  35  D.  L.  R.  169;  Stavert  v.  Lovitt  (1907-8)  42 
N.  S.  R.  449. 

Directors  are  liable  for  active  misfeasance  in  office : 
Re  Lake  Ontario  Navigation  Co.,  Hutchinson's  Case 
(1909)  3  0.  W.  E.  1037  and  see  the  notes  to  s.123  of  the 
Winding-up  Act,  infra. 

A  director  is  not  bound  to  bring  any  special  qualifi- 
cations to  his  office :  In  re  Brazilian  Rubber,  dc.. 
Limited  {No.  1)  (1911)  1  Ch.  425,  and  a  provision  in 
the  articles  to  relieve  directors  from  the  consequence 
of  negligence  not  dishonest  will  be  valid,  ibid. 

Directors  who  are  a  party  to  a  fraud  or  the  com-  Misfeasance, 
mission  of  any  other  wrong  are  personally  liable  on  the 
general  princ'i])le  that  a, servant  or  agent  who  commits 
a  wrong  is  liable  for  damage  resulting  as  well  as  his 
principal.  But  an  innocent  director  is  not  liable  for 
the  fraud  of  a  co-director  in  issuing  to  the  sharehold- 
ers false  and  fraudulent  reports.  "A  director  cannot 
be  held  liable  for  being  defrauded  by  his  co-director; 
to  do  so  would  make  his  position  intolerable."  A  direc- 
tor is  not  bound  to  examine  minutely  each  of  tlie  com- 
pany's books,  nor  is  the  doctrine  of  constructive  notice 
to  be  so  extended  as  to  impute  to  him  a  knowledge  of 
the  contents  of  the  books:  Re  Denham  £  Co.  (1883)  25 
Ch.  D.  752 ;  Land  Credit  Co.  of  Ireland  v.  Lord  Fermoy 
(1870)  L.  R.  5  Ch.  772. 

Directors  will  not  be  personally  liable  when  they 
have  been  misled  by  misrepresentation  or  concealment 
by  the  regnUarly  autliorized  executive  officers  of  the 
company  where  thei-e  was  no  reason  to  donl)t  their 
fidelity:  Prefontaine  v.  (irenier  (1907)  A.  C.  101,  109; 
Ranee's  Case  (1870)  L.  R.  6  Ch.  App.  104,  118.  See 
also  Prudential  Trust  Co.  v.  McQuaid  (1919)  45  I).  T.. 
R.  340.  Tlius  they  are  not  bound  to  verify  the  calcula- 
tions of  the  companv's  auditors:  Dovey  v.  Cory  ( I9')l  ) 
A.  C.  477,  486. 
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Sees.  80-81.  Directors  ^vill  be  liable  for  acts  of  gross  negligence : 
^csihxem'T  ^^orthern  Trust  v.  Bufchart  (1917)  35  D.  L.  E.  1G9; 
Stave rt  V.  Loritt  (1907-8)  42  N.  S.  R.  449,  but  a  mere 
default  of  judgment  or  error  in  a  matter  of  discrimi- 
nation is  not  negligence,  and  directors  were  held  not 
liable  for  an  improvident  loan  to  one  of  themselves: 
Tiirquand  v.  Marshall  (18G9)  L.  E.  4  Ch.  376.  It  was 
there  said  that  whatever  may  have  been  the  amount 
lent  to  anybody  and  however  ridiculous  and  absurd  the 
conduct  of  the  directors  might  seem,  it  was  the  mis- 
fortune of  the  company  that  they  trusted  such  un- 
wise directors,  and  to  fix  them  with  liability  something' 
more  must  be  alleged,  as  for  instance  tliat  the  lending 
w^s  fraudulent  and  improper. 

Directors  have  a  large  discretion,  and  while  acting 
honestly  within  it  cannot  be  charged  with  misfeasance. 
Thus,  when  a  director  was  cognizant  that  promotion 
money  had  been  improperly  paid  on  the  formation  of  a 
company,  but  took  no  steps  to  recover  the  money  for 
the  compaii}',  it  was  held  that  he  was  not  liable  for  his 
misfeasance:  Re  Forest  of  Dean  Coal  Mining  Co. 
(T878)  10  Ch.  D.  450.  Similarly  when  in  their  discre- 
tion directors  allowed  calls  to  remain  unpaid  they  were 
not  held  liable :  Re  Liverpool  Household  Stores,  59  L. 
J.  Ch.  618. 

A  director  who  does  not  really  exercise  his  judg- 
ment will  be  liable :  In  re  New  Mashonaland  Explora- 
tion Co.  (1892)  3  Ch.  577,  Where  the  alleged  misfeas- 
ance is  neither  ultra  vires,  nor  fraudulent  nor  dishon- 
est, failure  on  the  part  of  the  directors  really  to  exer- 
cise their  judgment  as  such  and  actual  loss  or  damage 
to  the  company  must  be  shown,  ibid. 

If  directors  adopt  a  system  of  doing  business  which 
ignores  a  factor  which  by  statute  ought  to  be  a  part  of 
that  system  {e.g.,  the  obligation  to  keep  company  funds 
and  trust  funds  distinct)  that  will  constitute  such 
negligence  as  will  impose  liability  if  loss  is  shown  to 
have  resulted:  Re  Dominion  Trust  Co.  {Directors' 
Case)  (1917)  32  D.  L.  E.  63. 
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The  liability  of  directors  de  facto  is  the  same  as  Sees.  80-81. 
where  they    are    regularly    appointed:  Coventry  and  ^^ facto 
Dixon's  Case  (1880)  14  cL  D.  660,  at  670  and  673;  Re  ^Hrectois. 
Oicen  Sound   Lumber   Co.  (1915)  34  0.    L.    R.   528; 
(1916-7)  38  0.  L.  R.  414;  Macdonald  v.  Drake  (1902) 
16  Man.  R.  220  (liability  for  wages) ;  Northern  Trust  v. 
Butcliart  (1917)  35  D.  L.  R.  169. 

A  director  is  not  bound  to  take  any  definite  part  in  Effect  on 
the  conduct  of  the  company's  business :  In  re  Brazilian,  of^non^Lter- 
dc,  Ltd.  {No.  1)  (1911)  1  Ch.  425,  and  a  director  who  ventionin 
takes  no  part  therein  will  escape  liability :  Be  Dominion  affah-k " 
Trust  Co.,  Directors'  Case  (1917)  32  D.  L.  R.  63.    So 
far,  however,  as  he  daes  undertake  it  he  must  exercise, 
reasonable  care :  In  re  Brazilian,  dc,  Ltd.,  supra. 
i'  A  director  is  not  bound  to  attend  any  meeting  of  the 
board,  but  gross  inattention  to  the  l)usiness  of  the 
directors  may  amount  to  a  breach  of  trust.  An  ordinary 
director  who  only  attends  at  the  board  occasionally 
cannot  be  expected  to  devote  as  much  time  and  atten- 
tion to  the  books  as  the  sole  managing  partner  of  an 
ordinary  partnership:  Re  Forest  of  Dean  Coal  Mininrj 
Co.  (1878)  10  Ch.  D.  450.    See  also  Marzetti's  Case,  28 
W.  R.  541 ;  Re  Faure  Accumulator  Co.  (1888)  40  Ch.  D. 
150;  Sheffield  S  South  Yorkshire,  etc.,  Society  v.  Aizle- 
wood  (1889)  44  Ch.  D.  412;  In  re  National  Bank  of 
Wales  (1899)  W.  X.  131,  (1899)  2  Ch.  629;  Marquis  of 
Bute's  Case  (1892)  2  Ch.  100. 

Directors  who  were  only  present  at  a  directors' 
meeting  which  confirmed  the  minutes  of  the  meeting  at 
wliich  tlie  improper  application  of  funds  was  resolved 
upon  cannot  be  tiier(;by  held  to  concur  in  the  improper 
api)licati()Ti :  Ju  re  Lands  Allotment  Co.  (1894)  1  Ch. 
616. 

Similarly  where  a  director  did  not  authorize  or 
direct  the  payment  out  of  the  company's  moneys  in 
iUcLcal  commissions,  except  in  one  instance  wliere  lie 
joined  in  signing  a  cheque  **on  account  of  connnis- 
sion,"  he  was  held  to  be  liable  only  for  the  amount  of 
such  cheque:  Re  Monarch  Ihnik  of  Cauada  (1910)  22 
O.  L.  R.  516.    And  see  Crawford  v.  BatJnnsi  J.nnl.  .fr.. 


acts 
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Sees.  80-81.  Co.  (1918)  42  0.  L.  II.  257;  reversed  (1920)  50  D.  L.  R. 
457. 

EfftH-tof  W'lu'ii  a  director  resii>'iis  liis  office  and  his  resiena- 

tioii  IS  accepted  by  tlie  board,  his  responsibility  lor 
further  acts  of  the  board  is  at  an  end;  so  if  his  name 
were  to  appear  as  one  of  the  directors  in  reports  issued 
by  tlie  board,  he  haviiii^'  taken  no  i)art  in  their  prepara- 
tion or  in  advising  tlie  business  with  wliich  they  deal, 
he  would  not  be  liable  for  the  statements  contained  in 
them,  or,  if  the  matters  dealt  with  were  the  payment  of 
a  dividend,  for  the  recommendation  of  the  dividend, 
even  though  he  knew  his  name  appeared  in  the  reports : 
In  re  National  Bank  of  Wales  (1899)  W.  N.  181 ;  (1899) 
2  Ch.  629. 

Ultra  vires  Dircctors  wlio  act  in  excess  of  their  authority  are  in 

some  cases  held  liable  to  those  with  whom  they  deal  on 
an  implied  warranty  of  their  authority:  Firbanks  v. 
Humijhreys  (1886)  18  Q.  B.  D.  54;  Chapleo  v.  Bruns- 
wick, etc.  (1881)  6  Q.  B.  D.  715. 

An  action  lies  against  an  agent  upon  an  implied 
warranty  of  authority  in  fact,  but  not  upon  an  implied 
representation  of  authority  in  law,  to  do  an  act: 
Beattie  v.  Lord  Ehury  (1872)  L.  R.  7  Ch.  777. 

And  a  representation  by  a  director,  founded  on  a 
mistaken  view  of  the  extent  of  his  authority  in  point  of 
law,  will  not  render  him  liable  to  the  person  to  whom 
it  was  made:  Striithers  v.  Mackenzie  (1897)  28  0.  R. 
381. 

Thus,  where  a  company  or  association  was  prohi- 
bited by  the  statute  incorporating  it  from  purchasing 
goods  on  credit,  the  dii'ectors  who  authorized  the  illegal 
purchase,  but  without  any  express  warranty  or  repre- 
sentation of  the  authority  of  the  association  to  buy  on 
credit,  were  held  not  to  be  liable  upon  an  implied  repre- 
sentation or  warranty:  Struthers  v.  Mackenzie,  supra. 
As  to  bills  and  notes,  see  Madden  v.  Cox  (1880)  5 
A.  R.  4:l^;Broivn  v.  Rowland  (1885)  9  0.  R.  48;  15  A. 
R.  750;  Walmsley  v.  Rent  Guarantee  Co.  (1881)  29  Gr. 
484;  Thames  Navigation  Co.,  Limited  v.  Reid  (1886) 
13  A.  R.  303. 
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Where  there  has  been  some  niis-application  of  the  Sees.  80-81. 
funds  of  the  company  to  purposes  which  are  ultra  vires 
of  the  company,  this  is  regarded  as  a  breach  of  trust 
for  which  the  directors  guilty  of  it  "will  be  held  person- 
ally liable :  Stringers'  Case  (1869)  L.  E.  4  Ch.  475. 

Directors  acting  only  partially  ultra  vires  and  in 
the  true  and  reasonable  belief  that  they  are  acting  in 
the  interests  of  the  company,  are  not  chargeable  with 
^^ dolus  mains"  or  breach  of  trust  merely  because  in 
promoting  the  interests  of  the  company  they  are  also 
promoting  their  own,  or  because  they  afterwards  sell 
shares  at  prices  which  give  them  large  profits :  Hirsche 
v.  Sims  (1894)  A.  C.  654. 

The  creditors  of  a  limited  company  are  entitled  to 
have  the  capital  of  the  company  preserved  for  the  pay- 
ment of  their  claims ;  consequently  the  payment  by  the 
directors  to  the  shareholders  of  the  whole  or  any  part  Dividends, 
of  the  capital  in  the  form  of  dividends  or  otherwise  is 
ultra  vires  and  a  breach  of  trust,  and  the  directors 
jointly  and  severally  may  be  ordered  to  make  good  the 
amount  of  capital  so  paid;  but,  in  case  the  repayment 
has  been  made  with  the  sanction  of  the  shareholders, 
witliout  prejudice  to  their  right  to  recover  from  each 
shareholder  the  amount  of  capital  he  has  received :  Re 
National  Funds  Assurance  Co.  [1878]  10  Ch.  D.  118. 
See  also  Flitcroft's  Case  (1882)  21  C.  D.  519;  Re 
Sharpe  [1892]  1  Ch.  154;  London  and  General  Bank 
(2)  [1895]  2  €h.  673;  Postar/e  Stamp,  etc.,  Co.  [1892] 
3  Cli.  566;  George  Newman  d  Co.  [1895]  1  Ch.  674.  In 
sucli  a  case  a  director  who  has  paid  damages  may  seek 
contribution  from  his  co-directors  who  participate  in 
tlie  breach  of  trust:  Re  Anglo-FrencJi  Society  (1882) 
21  Ch.  1).  501  ;  Ihimskill  v.  Edwards  (1885)  'M  Ch.  D. 
100.    See  furtiior,  notes  to  s.  70. 

Directors  may  also  be  liable  to  outsiders  for  their  Liability 
own   wrongs,  e.g.,  fraud:  Re  Traders'  Trust  Co.  (g^"*^''*- 
Korg  (1916)  26  D.  L.  R.  41  ;  Parkrr  v.  MrQuesten,  32 
U.  C.   R.  273 ;    or   breach    of   trust :   Brenes  &  Co.  v. 
Boumie  (1914)  S.  C.  97— Ct.  of  Sess. 

D.C.A.— .32 
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Sees.  80-81 


liability. 


Wages. 

Wrongful 
payment  of 
dividends. 


Indemnity 
for  actions. 


Penalties. 


Failure 

to  use 

"  Limited." 


Tlio  liability  of  directors  to  subscribers  in  an  action 
for  deceit  or  for  compensation  for  mis-statements  in 
the  prospectus  has  been  considered,  supra,  under  s.  43. 

For  criminal  liability  of  directors  see.  Rex  v.  Hen- 
drie  (1906)  11  0.  L.  R.  202,  where  it  was  held  that  more 
than  mere  acquiescence  was  required  to  make  them 
liable  under  ss.  197  and  198  of  the  Criminal  Code;  see 
also  Rex  v.  Haijs  (1907)  14  0.  L.  E.  201. 

As  to  personal  liability  for  wages,  see  s.  85,  infra. 

For  liability  of  directors  on  account  of  wrongful 
payment  of  dividends,  see  notes  to  ss.  70,  71  and  82  of 
the  Act,  and  s.  123  of  the  Winding-up  Act- 
As  to  indemnification  of  directors  against  costs  in- 
curred in  suits  respecting  the  execution  of  their  office, 
and  generally,  see  s.  79,  and  notes. 

See  notes  to  ss.  116  ff  as  to  offences  and  penalties. 

Penalties  are  imposed  by  the  following  among  other 
ctions  for  an  infraction  of  their  provisions :  43A  5 
(prospectus  issued  without  a  copy  being  filed) ;  54E 
(penalty  for  concealing  name  of  creditor  on  reduction 
of  capital) ;  69G,  69H,  691,  69J  (penalties  for  non-com- 
pliance with  provisions  of  s.  69) ;  92  (5),  93  (3)  (inspec- 
tion) ;  94B  (5)  (issuing  copy  of  balance  sheet  without 
complying  with  section) ;  106  (3)   (annual  returns). 

See  sec.  33,  supra;  1 ;  s.  115,  infra-. 

A  bill  of  exchange  drawn  by  the  plaintiffs  upon  the 
Burford  Canning  Company  (Limited)  was  addressed 
to  ''The  Burford  Canning  Co.,"  and  accepted  by  the 
drawees  by  the  signature,  "The  Burford  Canning  Co., 
Ltd."  This  was  a  few  days  after  the  royal  assent 
had  been  given  to  the  Ontario  Act,  60  Vict.,  c.  28,  s. 
22  of  which  provided  that  in  the  case  of  contracts  by 
limited  liability  companies  the  word  "  limited  "  should 
be  written  or  printed  in  full,  a  previous  statute,  52 
Vict.,  c.  26,  s.  2,  having  made  the  directors  liable  for 
the  amounts  due  upon  such  contracts  where  the  word 
"  limited  "  did  not  appear  after  the  name  of  the  com- 
pany where  it  first  occurred  in  the  contract.  The  writ 
of  summons  in  this  action  (against  the  directors)  was 
issued  on  the  very  day  on  which  the  royal  assent  was 
given  to  the  Act,  61  Vict.,  c.  19,  s.  4  of  which  suspended 
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the  operation  of  the  Act  of  the  previous  session.  Hekl,  Sees.  80-81. 

that  the  use  of  the  abbreviation  ^'Ltd. "  was  not  a 

compliance  with  52  Vict.  c.  26,  s.  2.     Held  also,  that 

the  address  to  the  ''  Burford  Canning  Co."  in  the 

tlraft  was  the  first  place  in  which  the  name  of  the 

company  appeared  in  the  contract,  but  that  the  fact 

of  its  having  been  so  w^ritten  there  by  the  plaintiffs 

did  not  disentitle  them  to  recover.    Held  also,  that  no 

stay  was  created  by  61  Vict.,  19,  s.  4,  of  any  action  but 

one  brought  under  60  Vict.,  c.  28,  s.  22  (1),  and  the  cor- 

i-esponding  section  of  the  revision  of  1897,  so  that, 

upon  this  view  of  the  effect  of  52  Vict.,  c.  26,  s.  2,  the 

plaintiffs  were  entitled  to  recover.     If,  however,  the 

use  of  the  contraction  "  Ltd."  was  a  compliance  with 

tlie  last  mentioned  section,  the  plaintiffs  were     still 

entitled  to  recover,  because  the  contract  was  made 

some  days  after  the  passing  of  60  Vict.,  c.  28,  s.  22, 

wiiieh  required  the  unabbreviated  word  *'  limited  "  to 

be  used;  and  the  plaintiffs,  u])on  tlie  execution  of  the 

contract  by  the  Burford  Canning  Company  (Limited), 

became  and  remained  entitled  to  look  to  the  directors 

personally,  and  liad   a   vested   riglit   of  action,  with 

wliieh  the  ''stay  "  chuise,  s.  4  of  61  Vict.,  c.  19,  could 

not  interfere,  there  being  nothing  in  it  which  required 

the  court  to  hold  it  to  be  retrospective:  Hoivell  Litho- 

firaphic  Co.  v.  Bretliour  (1899)  30  0.  R.  204. 

7.  Remuneration. 

Prima  facie  directors  of  a  company  are  not  entitled  Uijrivt  to 
to  remuneration  in  the  absence  of  statutorv  authority :  {|on""'''^ 
TJniton  V.  Wri^t  Cork  Rij.  Co.  (1883)  23  Ch.  D.  659,  672 ; 
/,'o/Y/.7/  v.  Howe  Sound  (1915)  22  J).  L.  R.  855. 

I>iit    whfrc    ;i    person    has    accoptcnl    the    office    of 
(\\ i-cc1ui-  of  ;i  ('(nii|);itiy  ;iii(l  h;is  acted  as  such.  1  here  may 

lie    inferred    ;iii    ;i 'j,|-ee|iieilt    hetweeil    hilll    and    the   Com- 

|t;niy,  on  iiis  j)art  that  he  will  serve  the  company  on 
the  tei-ms  as  to  qualification  and  otherwise  contained 
in  the  ni-tieles  of  association.  ;in(]  on  the  pnrf  of  the 
eoiripany  tlint  he  shall  receive  the  remnnei-at ion  and 
benefits  provided  by  the  by-laws  for  the  directors:  Rr 
Anglo  Austrian  Co.  (Isaac's  Case)  (1892)  2  Ch.  158. 
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Sees.  80-81.  Where  the  by-laws  provide  i'or  renmneration  it  is 
a  matter  of  internal  nianag'ement :  JitirUuid  v.  Earle 
(1902)  A.  C.  83,  101. 

The  right  to  remuneration  is  limited  by  the  pro- 
visions of  the  charter  and  by-laws.  Thus  by-law 
17  of  the  B.  &  1.  Company  provided  that  the  managing 
director  should  be  paid  for  his  services  such  sums  as 
the  company  "  may  from  time  to  time  determine  at  a 
general  meeting."  The  only  provision  made  at  a 
general  meeting  was  on  27th  January,  as  follows: 
"  The  salary  of  the  managing  director  was  fixed  until 
October  31st  next,  as  at  the  rate  of  $1:,000  per  annum." 
L.,  the  managing  director,  sought  to  recover  for  ser- 
vices rendered  as  sucli  subsequent  to  October  31st. 
Held,  that  he  could  not  do  so:  Be  Bolt  and  Iron  Co.; 
Livingstone's  Case  (1887)  14  0.  R.  211;  16  A.  R.  397. 

And  where  a  director  withdraw^s  sums  in  excess  of 
the  authorized  remuneration,  he  is  gaiilty  of  a  breach 
of  trust,  ihid. 
Unjustifiable       Where  the  remuneration  is  not  justifiable  by  ser- 
remuneS-^^  viccs  rendered  or  by  the  state  of  the  company's  busi- 
tion.  ness,  directors  cannot  vote  the  president  a  salary  in 

order  to  permit  him  to  acquire  shares  and  gain  control 
of  the  company:  Giguere  v.  Colas  (1915)  Que.  48  S.  C. 
198.  So  also  where  there  is  no  bona  fide  purpose  of 
remuneration,  but  the  intention  on  the  part  of  the 
directors  is  to  vote  all  the  profits  of  the  company  to 
^"hemselves  for  past  service  in  capacities  in  which  they 
had  never  been  appointed,  such  action  will  not  be 
uphold:  Gardner  v.  Canadian  Manufacturing  Co.  Ltd 
(1900)  31  0.  R.  488.  See  also  Cook  v.  Binds  (1918) 
42  0.  L.  R.  273,  judgment  of  Lennox,  J. 

Gratuities—        A  company  may  vote  gratuities  to  the  directors 
^^^^.  where  this  is  done  as  incidental  to  the  carrying  on  of 

scrviees.  /^y      i     Tt      n 

the  company's  business:  Thitton  v.  West  Cork  By  Co. 
(1883)  23  Ch.  D.  654,  671-2;  but  not  gifts  to  directors 
when  the  companv's  capital  is  impaired:  Cratvford  v. 
Bathiirst  Land  £c.,  Co.  (1916)  37  0.  L.  R.  611,  638  and 
on  appeal  (1918)  42  0.  L.  R.  256,  per  Riddell  and  Rose, 
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J  J.    This  case  was  reversed  by  the  Supreme  Court  of  Sees.  80-81. 

Canada,  by  a  majority  of  three  to  two;  (1920)  50  D.  L. 

E.  457,  but  the  judgments  of  the  majority  on  this  head 

went  on  the  ground  of  personal  disqualification  of  the 

plaintiff  to  bring  the  action  and  acquiescence.     And 

it  is  submitted  that  the  above  qualification  to  the  rule 

is  settled  by  the  decisions  mentioned  in  the  judgments 

in  the  above  case.    See  also  the  judgment  of  Rose,  J., 

in  Cook  V.  Hinds  (1918)  42  0.  L.  R.  273,  301. 

The  Act  does  not  deal  with  the  question  of  grant- 
ing remuneration  for  past  services,  but  this  may  be 
done,  at  any  rate  w^here  all  the  shareholders  agree : 
liartram  v.'Birtwhistle  (1908)  15  O.  L.  R.  634,  where 
a  grant  by  the  shareholders  at  an  annual  meeting  to 
the  treasurer  of  the  company  for  his  services  during 
the  i)ast  thirty  years  was  upheld.  This  is  a  matter  of 
internal  economy,  per  Boyd,  C,  at  p.  636.  But  a 
company  can  not  expend  its  funds  in  payments  to  the 
directors  for  past  services  where  the  company  has 
transferred  its  undertaking  to  another  company  and 
is  being  wound  up :  Hutton  v.  West  Cork  Ry.  Co. 
(1883)  23  Ch.  D.  654.  See  also  Stroud  v.  Boyal 
Aquarium  (1903)  83  L.  T.  243;  Warren  v.  Lambeth 
Water  Works  (1904-5)  21  T.  L.  R.  685.  So  also  where 
tlie  articles  of  association  authorized  the  pajmient, 
a  bonus  and  salary  for  services  rendered  voted  at  a 
meeting  at  which  all  tlie  shareholders  were  present 
could  not  be  recovered  back:  MacdonaJd  v.  Godson 
(1916)  31  D.  L.  R.  363.  See  also  Cook  v.  Hinds  (1918) 
42  0.  L.  R.  273  a  case  of  remuneration  for  past  services 
in  whicli  the  judgment,  however,  went  on  other 
grounds. 

-  In  England  if  the  articles  authorize  it  remuneration  Romimcm- 
may  be  paid  out  of  capital:  Re  Lundy  Granite  Co.  ):I""i°"*°^ 
(1872)  26  L.  T.  N.  S.  673;  and  the  same  holds  good  ' 
under  this  Act  if  the  letters  patent  so  specify;   Re 
Puhlishers'  Si/)idicate,  Raton's  Case  (1903)5  O."  L.  R. 
392,  406.     There  is  no  general  presumption  that  the 
fees  of  directors  are  to  be  i)aid  •ml   of  profits  only; 
Re  Tjiindy  Granite  Co.,  supra,  and  directors  can     sue 
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Sees.  80-81.  for  tlie  I'ri's  to  which  they  are  entitled:  Nell  v.  Atlanta 
Co.  (181)4)  11  T.  L.  R.  407.  However,  in  Re  Publish- 
ers' Simdkate,  Paton's  Case  (1903)  5  0.  L.  R.  at  p. 
40G',  Alac'lnreii,  ,J.  A.,  lays  down  the  proposition  that 
tJio  rennmeration  of  directors  can  only  be  given  out  of 
the  assets  properly  divisible  among  the  shareholders 
themselves  and  not  out  of  capital,  citing  ///  re  George 
Neu-nian  (1895)  1  Ch.  674,  which  was,  however,  a  case 
involving  gifts  to  directors:  see  per  Lindley,  L.J.,  at 
p.  686.  Moreover,  in  the  Publishers'  Syndicate  Case 
it  did  not  appear  that  any  services  had  been  rendered 
and  the  statutory  requirement  of  a  by-law  authoriz- 
ing the  remuneration  had  not  been  complied  with.  The 
case  is  accordingly  not  decisive  on  tlie  question  of  the 
legality  of  the  payment  of  remuneration  out  of  capital 
where  the  company's  bjMaws  authorize  such  payment. 
Probably  such  payment  ^vill  be  upheld  provided  suffi- 
cient assets  remain  to  pay  all  Creditors'  claims  in  full. 
The  issuing  by  a  company  of  paid  up  shares  in  its 
stock  is  a  legitimate  mode  of  paying  a  debt;  cf. 
Gardner  v.  Iredale  (1912)  1  Ch.  700;  and  in  Beaudry 
V.  Read  (1907)  10  0.  W.  R.  622,  Riddell,  J.,  was  appar- 
ently of  the  opinion  that  the  issuing  of  paid  up  shares 
to  directors  by  way  of  remuneration  was  unobjection- 
able provided  the  requirements  of  the  governing  stat- 
ute were  complied  with  (which  had  not  been  done  in 
that  case.) 


By  issuing 

paid-up 

shares. 


Waiver  and 
forfeiture. 


Directors  can  by  resolution  postpone  their  right 
to  remuneration  not  yet  due:  In  re  London  &  Northern 
Bank  (1901)  1  Ch.  728;  but  see  In  re  Central  de  Kaa/p 
Gold  Mines  (1899)  69  L.  J.  Ch.  18;  W.  N.  21  (j,  235. 
Directors  are  entitled  to  ''  remuneration  for  their  ser- 
vices," or  *'  remuneration  as  directors,"  notwith- 
standing that  they  may  also  be  receiving  remuneration 
as  receivers  and  managers  in  a  debenture  holders'  pro- 
ceeding, In  re  South  Western  of  Venezuela  By.  (1902) 
1  Ch.  701.  See  also  Victoria  Mutual  Fire  Insurance 
Co.  V.  Thompson  (1882)  32  V,.  C.  C.  P.  476.  Nor  is  a 
director's  remuneration  affected  because  his  duties 
have   diminished:   In   re   Consolidated  Nickel  Mines 


DIRECTORS. 


)03 


(1914)  1  Cli.  883;  nor  because  tlieie  lias  been  a  shifting  Sees.  80-81, 
of  duties,  if  it  is  clear  that  there  was  an  intention  that  ~ 
his  remuneration  should  nevertheless  continue:  Bur- 
land  V.  Earle  (1902)  A.  C.  83,  101. 

The  rule  applicable  as  regards  forfeiture  of  the  Misconduct, 
right  to  remuneration  in  the  event  of  misconduct  is, 
that  where  the  duties  are  severable  the  agent, 
employee  or  director  is  entitled  to  remuneration  in 
all  cases  where  he  has  been  honest,  but  is  not  entitled 
to  it  in  all  the  instances  where  he  has  been  dishonest : 
Nitedals  Taeudstikfahrik  v.  Bruster  (1906)  2  Ch.  671; 
but  where  the  duties  are  inseparable  unfaithfulness 
even  without  fraud  in  the  performance  of  any  one  of 
them  will  disentitle  him  to  all  remuneration.  And  in 
Cook  V.  Hinds  (1918)  42  0.  L.  R.  273,  it  was  held  that 
the  duties  of  directors,  who  were  also  managers  and 
general  superintendents  of  the  company's  business, 
were  not  severable  so  as  to  entitle  them  to  remuner- 
ation in  respect  of  their  services  as  managers  and 
superintendents,  where  they  had  been  guilty  of  divert- 
ing business  from  the  company,  but  this  holding  may 
perhaps  depend  on  the  peculiar  facts  of  that  case. 

But  misconduct  on  the  i)art  of  an  employee  who  is 
also  a  director  does  not  disentitle  him  to  salary  pre- 
viously earned:  Canada  Bonded  Attorney  and  Legal 
Directory  v.  Lconard-Parmiter,  Ltd.  (191S)  42  O.  L.  R. 
141  ;  42  D.  L.  R.  342. 

Section  80  enables  the  directors  to  pass  by-laws  Necessity 
as  to  the  remuneration  of  the  directors  (sub-sec.  q..)^^^^^^-^^^- 
and  as  to  the  remuneration  of  the  agents,  officers  and 
servants  of  the  company  (sub-sec.  d.).  The  former 
require  confirmation  in  tlie  absence  of  which  they  only 
have  force  until  the  next  aiiimnl  meeting;  the  hiller  do 
not,  section  81. 

\Vli(!re  the  act  requires  a  by-law  a  resolution  will 
not  suffice;  Gardner  v.  Canadian  Mffi.  Co.  Ltd.  (1900) 
31  O.  R.  488,  493;  Re  Ontario  Express  (1898)  25  O.  R. 
587;  Bir7iey  v.  Toronto  Milk  Co.  (1903)  5  0.  L.  R.  1; 
Bartlett  v.  Bartlett  Mines  (1911)  24  0.  L.  R.  419.  The 
power  to  pass  the  by-law  being  given  to  the  directors 
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Sees.  80-81.  the  sliaroliold(M-s  are  doprived  of  the  right  of  doing  so: 
Bcaudry  v.  Read  (11)07)  10  O.  W.  K.  ()22,  (525;  Macken- 
zie V.  Maple  Mountain  So.,  Co.  (1909)  20  0.  L.  E.  170, 
172,  173.  Accordingly  directors  are  not  entitled  to 
rennmeration  in  the  absence  of  a  by-law.  See  cases 
supra.  The  same  applies  to  the  higher  executive 
officers  of  the  company,  such  as  the  president:  Queen 
City  Plate  Glass  Co.  (1909-10)  1  0.  W.  N.  863;  or  the 
managing  director:  Benor  v.  Canadian  Mail  Order  Co. 
(1907)  10  0.  W.  R.  899,  1091.  But  a  director  is  not 
precluded  from  receiving  a  reasonable  remuneration 
for  services  rendered  in  another  and  subordinate 
capacity,  even  though  a  by-law  authorizing  the  pay- 
ment has  not  been  passed:  Canada  Bonded  Attorney 
do.  Ltd.  V.  G.  F.  Leonard  (1918)  42  D.  L.  R.  342;  42 
0.  L.  R.  Ul;Re  Mattheiv  Guy  Sc.  Co.  (1912)  26  0.  L. 
R.  377;  4  D.  L.  R.  764;  but  compare  Cook  v.  Fli)ids\ 
(1918)  42  0.  L.  R.  273. 

In  Fullerton  v.  Craivford  (1920)  50  D.  L.  R.  457, 
Duff,  J.  (with  whom  the  Chief  Justice  concurred) 
in  considering  the  effect  of  section  92  of  the  On- 
tario Act,  which  makes  the  existence  of  a  by-law 
confirmed  by  the  shareholders  or  initiated  by  them  a 
condition  precedent  to  remuneration  of  directors, 
said :  *  I  am  inclined  to  concur  in  the  view  that  this  sec- 
tion does  not  contemplate  special  payments  of  the  char- 
acter here  in  question,  which  are  not  made  by  way  of 
remuneration  for  services  of  a  director  as  a  director, 
but  special  allowances  made  on  some  other  ground.' 
■  And  Anglin,  J.,  held  that  remuneration  for  the  ser- 
vices of  a  director  there  in  question,  rendered  as  agent 
for  the  company  in  effecting  a  sale  of  its  lands,  did  not 
require  the  sanction  of  a  by-law  confirmed  by  the  share- 
holders. This  was  on  the  ground  that  the  services 
rendered  were  in  a  subordinate  capacity  and  were  not 
rendered  in  the  government  of  the  company. 

The  by-law  may  provide  that  the  remuneration  to 
be  received  shall  be  such  as  may  from  time  to  time  be 
determined  by  the  board;  the  actual  amount  need  not 
be  fixed  by  the  by-law:  Mackenzie  v.  Maple  Mountain 
Sc.  Co.  (i910)  20  0.  L.  R.  615,  620.     The  individual 
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consent  of  shareholders  is  not  equivalent  to  the  con- 
firmation of  a  by-law  at  a  general  meeting;  and  in 
Bartlett  v.  Bartlett  Mines  (1911)  24  0.  L.  R.  419,  it 
was  held  the  signature  of  all  but  one  of  the  share- 
holders to  the  minutes -was  not  a  compliance  with  the 
statute. 

Liability  of  Directors  and  Officers. 

82.  if  the  directors  of  the  company  declare  and  pay  any  Declaring 
dividend  when  the  company  is  insolvent,  or  any  dividend,  the  ami  paying 
payment  of  which  renders  the  company  insolvent,  or  impairs  ^|.^^gQ^<fjfm. 
the  capital  thereof,  they  shall  be  jointly  and  severally  liable,  pany  is 
as  well  to  the  company  as  to  the  individual  shareholders  and  insolvent, 
creditors  thereof,  for  all  the  debts  of  the  company  then  existing, 
and  for  all  debts  thereafter  contracted  during  their  continuance 
in  office,  respectively :     Provided  that,  if  any  director  present  Exoneration 
when    such    dividend    is    declared    does    forthwith,    or    if    any  from  lia- 
director  then  absent  does,  within  twenty-four  hours  after  he  ^'l^^^y- 
becomes  aware  of  such  declaration  and  is  able  so  to  do,  enter  on 
the  minutes  of  the  board  of  directors  his  protest  against  the 
same,  and  within  eight  days  thereafter  publishes  such  protest 
in  at  least  one  newspaper  published  at  the  place  in  which  the 
head  office  or  chief  place  of  business  of  the  company  is  situated, 
or,  if  no  newspaper  is  there  published,  in  the  newspaper  pub- 
lished in  the  place  nearest  thereto,  such  director  may  thereby, 
and  not  otherwise,  exonerate  himself  from  such  liability.     2  E. 
VII.,  c.  15,  s.  69. 

See  the  notes  to  ss.  70,  71  and  SO  of  the  Act,  and 
s.  123  of  the  Winding-up  Act. 

In  order  to  succeed  in  a  claim  against  the  directors 
under  this  section  a  dividend  must  have  been  actually 
declared.  Where  the  defendants  have  paid  most  of 
the  available  assets  of  the  company  to  themselves, 
that  is  not  enougli :  Siioir  v.  Benson  (1908)  2  W.  L.  R. 
359,  a  case  decided  under  s.  65  of  C.  0.  (1898)  N.  W. 
T.  c.  61,  corresponding  to  this  section. 

'riie  claim  for  wliicli  ;i  ciMMlitor  is  ciititliMl  to  make  Debts  then 
tlie  directors  lial)h'  under  tins  section  nnist  be  one  of '''''"^^''"^• 
del)t,  and  not  of  damages;  nor  is  a  judgment  in  respect 
of  a  claim  for  damages  recovered  after  the  date  of 
the    declaration    of    tlie    alleged    dividend    within    tlie 
section  :  Snotv  v.  Benson,  supra. 
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Sect.  83.  83.  Wliouever  jiny  transfer  of  shares  not  fully  paid  in  has 

y^-  hoon  made  witli  the  consent  of  the  directors  to  a  person  who  is 
directors  for  ^^^""^  apparently  of  sufficient  means  to  fully  pay  up  such  shares, 
transfer  of     the  directors  shall  he  jointly  and  severally  liable  to  the  creditors 
shanks  to        ^-,j^'  ^^^^  compauY,  in  tlie  same  manner  and  t-o  the  same  extent 
as  the  transferring  shareholder,  but  for  such  transfer,  would 
ExoiuM-atiou  have  been :     Provided  that  if  any  director  present  when  any 
bn^tv  ^^'        ^^'^^^  transfer  is  allowed  does  forthwith,  or  if  any  director  then 
absent  does,  within  twenty-four  hours  after  he  becomes  aware 
of  such  transfer  and  is  able  so  to  do,  enter  on  the  minute  book 
of  the  board   of   directors   his   protest  against  the   same,   and 
within  eight  days  thereafter  publishes  such  protest  in  at  least 
one  newspaper  published  at  the  place  in  which  the  head  office 
or  chief  place  of  business  of  the  company  is  situated,  or  if  there 
is  no  newspaper  there  published,  then  in  the  newspaper  pub- 
lished nearest  to  such   place,   such  director  may  thereby,  and 
not  otherwise,  exonerate  himself  from  such  liability.    2  E.  VII., 
c.  15,  s.  52. 

The  directors  are  not  entitled  to  approve  of  a  trans- 
fer of  shares  not  fully  paid  to  a  person  about  whose 
financial  responsibility  they  have  no  knowledge.  There 
must  be  a  positive  appearance  of  sufficient  means  to 
relieve  the  directors  of  liability:  Re  Ontario  Fire 
Insurance  Co.  (1915)  23  D.  L.  R.  758.  As  to  what  con- 
stitutes a  proper  examination  on  the  part  of  directors 
into  the  solvency  of  proposed  transferees,  see  the 
observations  of  Boyd,  C,  in  Re  Peterborough  Cold 
Storage  Co.  (1907)  14  0.  L.  R.  475. 

Wliere  the  liability  under  the  section  is  sought  to 
be  enforced  by  a  liquidator  the  burden  of  proof  is 
upon  him  to  show  that  transfers  of  unpaid  stock  were 
made  without  due  information  and  enquiry  as  to  the 
solvency  of  the  transferees ;  Re  Ontario  Fire  Insurance 
Co.,  supra. 

Loan  by  84.  If  any  loan  is  made  by  the  company  to  any  shareholder 

company  to  jj^  violation  of  the  provisions  of  this  Part,  all  directors  and  other 
ers.  ^{gggj,g  q£  q^q  company  making  the  same,  or  in  anywise  assent- 
ing thereto,  shall  be  jointly  and  severally  liable  for  the  amount 
of  such  loan,  with  interest  to  the  company,  and  also  to  the 
creditors  of  the  company  for  all  debts  of  the  company  then 
existing,  or  contracted  between  the  time  of  the  making  of  such 
loan  and  that  of  the  repayment  thereof.    2  E.  VII.,  c.  15.  s.  70. 
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Compare  s.  29(2),  and  see  Henderson  v.  Strang    Sect.  85. 
(1919)  43  0.  L.  R.  617;  (1919)  45  0.  L.  R.  215;  under 
appeal  to  Supreme  Court  of  Canada. 

85.  The  directors  of  the  company  shall  be  jointly  and  sever-  Liability  of 
ally  liable  to  the  clerks,  labourers,   servants   and  apprentices  •^^1^^^^*^°^^^^/^^ 
thereof,  for  all  debts  not  exceeding  six  months'  wages  due  for  satisfied, 
service  performed  for  the  company  whilst  they  are  such  direc- 
tors respectively ;  but  no  director  shall  be  liable  to  an  action  Limitation 
therefor,  unless  the  company  is  sued  therefor  within  one  year  ^^  ^°  *^'™^- 
after  the  debt  becomes  due,  nor  unless  such  director  is  sued 
therefor  within  one  year  from  the  time  when  he  ceased  to  be 
such  director,  nor  unless  an  execution  against  the  company  in 
respect  of  such  debt  is  returned  unsatisfied  in  whole  or  in  part. 

2.  The  amount  unsatisfied  on  such  execution  shall  be  the 
amount  recoverable  with  costs  from  the  directors.  2  E.  VII., 
c.  15,  s.  71. 

The  obiect  of  the  section  is  to  ^ive  employees  of  the  Object  of 

•     sGctnon 

classes  named  a  guarantee  against  the  loss  of  their 
wages  in  case  of  the  insolvency  of  the  company  by 
making  the  directors  sureties  for  payment  by  it :  Welch 
V.  Ellis  (1895)  22  A.  R.  255,  262;  Guenard  v.  Coe 
(1914)  17  D.  L.  R.  47;  7  A.  L.  R.  245.  There  are  vary- 
ing dicta  as  to  whether  the  section  is  remedial  or  penal. 
See  Darrah  v.  Wrifjld  (1914-5)  7  0.  W.  N.  233;  Pilote 
V.  Leclerc  (1917)  Que.  52  S.  C.  127,  where  the  section 
was  said  to  be  penal  and  therefore  to  be  construed 
strictly;  Macdonald  v.  Drake  (1906)  16  Man.  R.  220; 
Dallaire  v.  Leclerc  (1918)  53  Que.  S.  C.  201,  where  the 
opposite  view  was  taken;  and  Lee  v.  Friedman  (1910) 
20  O.  L.  R.  49  at  p.  56,  where  Riddell,  J.  states  that 
it  is  penal  as  regards  the  directors  but  highly  remedial 
as  regards  employees. 

Jjnboui-ci-s  of  all   kinds,  ciigiucci's,   foi-emen,   ship- wiio  are 
ping  and   office   clerks,   and   olliers  of  that  class  are  hpnefitof 
williin  llic  section  :  Frr  v.  Turner  (1904)  13  Quo.  K.  B.  section. 
4.".:,,  p...-  Hall,  J.,  at  p.  447;  Welch  v.  Ellis  (1895)  22 
A.  \l.  2.')."),  where  Maclennan,  J. A.,  considered  that  only 
tlie  liumblcst  class  of  wage  earners  was  covered,  was 
a  decision  on  the  corresponding  section  of  the  Ontario 
Comi)anies    Act,    wliich    omitted    tlie    word    "  clerk." 
There    a   coii<i'ac1oi-'s    foi-emaii,    who    hired    and    dis- 
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Sect.  85.  niiysod  men,  rocoivod  and  disl)iirscd  iiioiicy  for  wages, 
and  wlio  did  no  niaiuial  labour,  was  held  not  to  be  a 
labourer,  servant  or  apprentice.  See  also  Herman 
V.  ir/7,sv^;/  (1!)01)  32  0.  R.  60,  wiiere  a  manager  of  a 
mining  c'omi)any,  and  Byan  v.  Wills  (1919)  43  0.  L.  R. 
624  (App.  Div.),  where  a  motion  picture  actress  was 
held  not  to  be  within  the  Ontario  section. 

The  following  are  cases  decided  under  the  section : 

Labourer.  Tliis  iucludes  a  pcrsou  actually  performing  manual 

work  at  a  daily  wage,  although  he  is  also  entrusted 
witli  the  supervision  of  other  workmen,  and  to  that 
extent  is  a  l)oss  or  foreman :  Fee  v.  Turner  (1904)  Que. 
13  K.  B.  435 ;  also  a  miner  paid  at  the  rate  of  so  nmcli 
a  car,  l)ut  otherwise  working  as  a  daily  labourer,  being 
under  the  direction  of  a  pit-boss :  Creiv  v.  Dallas 
(1908-9)  9  W.  L.  R.  598. 

Clerk.  The  term  "  clerk  "  includes  a  book-keeper  working 

under  instruction  from  a  general  manager,  but  not  an 
auditor  working  under  a  contract,  much,  if  not  all,  of 
whose  work  could  be  done  by  his  employers :  Yelloiv- 
head  Pass,  etc.  Co.  (1917)  2  W.  W.  R.  295.  The  cases 
under  section  70  of  the  Winding-up  Act,  infra,  are  also 
in  point  as  to  the  meaning  of  the  term  clerk.  These  are 
collected  in  Re  Parkin  Elevator  Co.,  Ltd.,  Dunsmoor's 
Claim  (1916)  37  0.  L.  R.  277,  at  pages  287  to  290. 

Servant.  This  has  been  held  to  include  a  mine  superintendent 

with  a  restricted  authority,  and  a  mine  physician,  who 
looked  solely  to  his  remuneration  from  the  company 
for  his  livelihood  and  was  under  the  obligation  to 
attend  anyone  connected  with  the  company  when  occa- 
sion arose:  Yellowhead  Pass,  etc.  Co.  (1917)  2  W.  W. 
R.  295. 

See  also  as  to  the  meaning  of  labourers,  servants, 
and  apprentices  the  follomng  cases :  Riley  v.  Warden 
(1848)  2  Ex.  59;  Sleeman  Y.^Barrett  (1864)  2  H.  &  C. 
934;  Hunt  v.  Great  Northern  Ry.  Co.  [1891]  1  Q.  B. 
601;  Noidan  v.  Ahlett  (1835)  2"  C.  M.  &  R.  54;  Nicoll 
V.  Greaves,  33  L.  J.  C.  P.  259;  Laivlor  v.  Linden  (1876) 
Ir.  R.  10  C.  L.  188. 
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The  assignee,  legal  or  equitable,  of  a  wage  claim  Sect.  85. 
can  sue  under  the  section:  Lee  v.  Friedman  (1910)  20  Assignee  of 
0.  L.  R.  49.  ^i^i'"- 

The  plaintiff's  claim  must  be  for  wages.     Expend- claim  must 
ing  money  for  the  company  at  its  request  in  payment  wages. 
of  wages  and  other  services  does  not  create  a  debt 
for  wages  within  the  section :  Herman  v.  Wilson  (1901 ) 
32  0.  R.  60.    See  also  George  v.  Strong  (1909-10)  1  0. 
W.  N.  350. 

An  allowance  for  travelling  expenses  is  within  the  Ti-«veiiing 
section:  Pukulski  v.  Jardine  (1912)  26  0.  L.  R.  323 ;  «-^p^^^^^- 
5  D.  L.  R.  212,  a  decision  of  the  Divisional  Court. 

In  Darrah  v.  Wright  (1915)  7  0.  W.  N.  233,  Len- 
nox, J.,  disallowed  travelling  expenses. 

More  or  less  complicated  arrangements  are  some- iiu,strations, 
lime  made  by  companies  with  their  employees  and 
boarding-house  keepers  and  store-keepers,  under 
uiiich  it  may  be  difficult  to  say  whether  the  latter  are 
entitled  to  sue  as  assignees  of  wage  claims,  or  whether 
the  amounts  claimed  are  due  not  as  wages  but  under 
the  plaintiff's  contract  with  the  company. 

The  plaintiff,  a  store-keeper,  supplied  goods  to  tbe 
company's  employees,  which  by  verbal  arrangement 
with  the  company  were  to  be  paid  for  out  of  their 
wages.  The  plaintiff  at  the  end  of  each  month  was  to, 
and  did,  give  tlu;  company  particulars  of  his  account 
against  the  men,  and  the  company  was  to  hold  back 
the  amount  of  the  account  for  the  plaintiff  out  of  the 
men's  wages.  Tlie  plaintiff  did  not  discharge  the 
liability  of  tiic  men  until  the  money  had  been  actually 
paid  by  the  company.  It  was  held  llial  Ihis  was  a 
good  e(|uitable  assignment  of  the  wages,  and  tiie  com- 
pany having  ]){iid  neither  tlie  !)laiiitilT  noi'  the  wagc- 
caniers,  the  plaintiff  as  assi,gnee  was  held  entitled  to 
recover  the  amount  of  his  claim  against  the  directors: 
J.rr  V.  Frirdiiimi  (1910)  20  O.  L.  R.  49.  On  the  other 
hand,  wiific  tliei-e  was  an  arrangement  between  a 
boarding-house  keeper  and  the  company  whereby  the 
former  charged  for  meals  served  to  the  company's  em- 
ployees, the  company  deducting  the  amount  owing  for 
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Sect.  85.  iiu'als  rroiii  llic  employees'  i)ny  cIumiucs  and  i)ayin,u,' 
it  to  the  l)oai'dini;--liouse  keeper,  it  was  held  that  such 
amount  never  became  due  to  the  employees  at  all  as 
wages,  but  was  due  to  the  plaintiff  under  his  contract 
with  the  company,  and  that  therefore  the  plaintiff 
could  not  claim  as  an  equitable  assignee  of  the  wages: 
Olso7i  V.  Machin  (1912)  8  D.  L.  R.  188;  4  0.  W.  N.  287 
It  was  further  held  in  the  same  case  that  an  action 
being  brought  on  a  note  given  in  part  settlement  of 
an  account  stated  made  up  partly  of  wages  and  partly 
of  goods  supplied  without  apportionment  as  between 
w^ages  and  the  other  claims,  the  character  of  the  claim 
was  changed. 

Under  an  arrangement  between  the  plaintiff,  a 
store-keeper,  and  the  company,  employees  of  the  com- 
pany were  entitled  to  have  their  purchases  charged 
against  their  wages.  The  purchasers  were  required 
to  initial  the  vouchers,  which  were  sent  to  the  com- 
pany; and  w4ien  pay  cheques  w^ere  drawm,  a  separate 
cheque  w^as  made  out  for  the  amount  of  each  w^ork- 
man's  store-bill,  payable  to  the  w^orkman.  These  w^ere 
endorsed  by  the  men  and  kept  by  the  company,  w^iich 
made  an  adjustment  monthly  with  the  plaintiff,  giving 
him  credit  for  the  amounts  of  the  cheques  and  any 
goods  sold  to  the  company,  debiting  him  with  amounts 
due  by  him  to  the  company,  and  giving  him  a  cheque 
for  the  net  balance.  It  w^as  held  in  respect  of  a  claim 
by  the  plaintiff  based  on  cheques  for  balances  due 
him  til  at  the  money  became  payable  to  him  by  virtue 
of  his  direct  contract  with  the  company,  when  an 
adjustment  took  place  and  he  accepted  a  cheque.  There 
was  then  a  novation,  the  plaintiff  became  a  creditor 
in  respect  of  the  cheques  given  him,  and  the  demands 
ceased  to  be  demands  for  wages :  Coveney  v.  Glenden- 
ning  (1915)  33  O.  L.  R.  571;  22  D.  L.  R.  461. 

Enforoement       The  judgment  against  the  company  being  res  inter 

of  liability.    ^|^^<.,  ^^^^  ^^  ^^^^  couclusive  agaiust  the  directors,  w4io 

may  set  up  such  defences  as,  e.g.,  that  the  plaintiff  is 

not  a  clerk,  labourer,  etc.,  Guenard  v.  Coe  (1914)  17 
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D.  L.  R.  47;  7  A.  L.  R.  245;  Bar  rah  v.  Wright  (1915)     Sect.  85. 
7  0.  W.  N.  233.     But  a  mere  irregularity  in  the  judg-  ' 

ment  against  the  company  cannot  be  attacked  by  the 
directors  in  absence  of  fraud:  Lee  v.  Friedman  (1910) 
20  0.  L.  R.  49. 

Since  the  liability  of  the  directors  is  several  as 
well  as  joint,  the  plaintiff  is  entitled  to  sue  the  direc- 
tors separately  as  well  as  jointly,  and  is  not  bound  to 
join  them  all  as  defendants:  Reiickivald  v.  Murphy 
(1914)  28  D.  L.  R.  474;  32  0.  L.  R.  133. 

Where  a  number  of  plaintiffs  were  suing  in  one  several 
action  against  the  directors,  they  were  required  to  pi^^^i^tifts. 
elect  whether  one   of  them,  and  if   so  which  would 
proceed  with  the  action:  Herbert  v.  Evans  (1909)  13 
0.  W.  N.  632,  682. 

The  plaintiff  will  not  be  prejudiced  by  the  fact  that  other 
in  his  suit  against  the  company  he  has  included  a  claim  claims. 
on  a  note  as  well  as  one  for  wages :  Williams  v.  Graham 
(1916)  34  W.  L.  R.  855. 

It  is  sufficient  compliance  with  this  section  that  the  Excratiou 
execution  is  placed  in  the  hands  of  the  sheriff  of  the  "^satisfied. 
county  in  which  the  Head  Office  of  the  company  is 
situated:  Puknlsld  v.  Jardine  (1912)  26  0.  L.  R.  323; 
5  D.  L.  R.  242.  It  is  enough  to  satisfy  the  statute 
that  a  fair  and  bona  fide  attempt  has  been  made  to  col- 
lect the  amount  of  the  judgment  from  the  company, 
and  that  a  bona  fide  return  has  been  made  that  there 
are  no  assets  of  the  company  to  satisfy  it :  Price  v. 
Mnnro  (1885-6)  12  A.  R.  453,  at  p.  464,  468. 

A   ercdilor  cjiimot  issue  execution  against  a  com-  j.^ffcH^tof 
paii>-  in  lifjuidation  without  leave,  and  if  he  does  so  the  winding-up. 
exfciilion  is  a  nullity:  Pilote  v.  Leclerc  (1917)  52  Que. 
S.  (\  127. 

Ill  llic  event  of  a  wiudiiig-up  sui)erv('iiiiig  a  plaintiff 
should  apply  for  leave  to  sue  the  company  and  issue 
execution  as  a  preliminary  step  to  suing  the  directors: 
Re  Lake  Winviperj  Transpnrfafioii  Co.,  Paulson's 
Claim   (1891)   7   Man.   R.  602.       If  tlie  execution  is 
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Sect.  85.  already  in  (he  slicrilT's  hands,  s.  '22  ol'  the  Winding- 
u])  Act  does  not  pi'cvent  the  niakiiig-  of  a  return  of 
JiiiUa  bona  after  the  winding-up  order:  Pukulshi  v. 
Jardine  (3912)  26  0.  L.  R.  323;  5  D.  L.  R.  242. 

A  workman  is  not  entitled  to  his  remedy  against 
the  directors  under  the  section  when,  having  obtained 
judgment  before  the  winding-up,  he;  neglects  to  execute 
it  before  the  company  goes  into  liquidation  and  fails 
to  get  leave  to  issue  execution  afterwards:  Pilofe  v. 
Leclerc  (1917)  52  Que  S.  C.  127.  On  the  other  hand 
the  Quebec  Superior  Court  recently  held  in  Dallaire  v. 
Leclerc  (1918)  52  Que.  S.  C.  201,  that  the  plaintiflf  need 
not  sliow  a  return  of  nulla  bona  if  the  company's 
inability  to  satisfy  the  claim  appeared  from  the  fact 
that  it  had  gone  into  liquidation  and  that  there  had 
been  a  sale  by  the  liquidator.  It  was  further  held  that 
a  delay  of  nine  days  by  the  plaintiff  was  not  negligence 
on  his  part,  which  the  directors  could  set  up  as  suffi- 
cient ground  for  a  non-suit  unless  they  were  prejudiced 
thereby.  It  was  held  that  the  winding-up  did  not 
put  an  end  to  the  directors'  powers,  but  only 
suspended  their  exercise,  so  that  the  directors  did 
not  cease  to  be  such  on  the  occurrence  of  the  liquida- 
tion. 
Dc facto  Be   facto  directors   are  liable   under   the   section: 

directors.      ^ifac^o^ai^  V.  Drake  (1906)  16  Man.  R.  220. 

Liability  of  86.  Every  director  of  any  company  who  expressly  or  im- 

flirfctors  for  pliedly  authorizes  the  commencement  of  operations  by  the  com- 
Im^mlnlt  P^^)'  0^'  ^^^  incurring  of  any  liabilities  by  the  company  before 
ment  of  ten  per  centum  of  its  authorized  capital  has  been  subscribed  and 

business.        pjjj^j  f^j.^  gi^^u  ^g  Jointly  and  severally  liable  with  the  company 

for  the  payment  of  any  such  liabilities  so  incurred.     8  E.  VIT., 

c.  15,  s.  18. 

Cf.  section  26,  and  see  Muldotvan  v.  German 
Canadian  Land  Co.  (1909)  19  Man.  L.  R.  667,  674; 
French  Gas  Saving  Co.  v.  Desbarats  (1912),  1  I).  L.  R. 
136. 
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Meetings.  Sees.  87-88. 

87.  Shareholders  who  hold  one-fourth  part  in  value  of  the  gpecial 
subscribed  stock  of  the  company  may  at  any  time  by  written  meeting, 
requisition  and  notice  call  a  special  meeting  of  the  company,  for 

the  transaction  of  any  business  specified  therein.     2  E.  VII., 
c.  15,  s.  72. 

88.  In  the  absence  of  other  provisions  in  that  behalf  in  the  Provisions 
letters  patent  or  by-laws  of  the  company, —  ^^  to- 

(a)  notice  of  the  time  and  place  for  holding  a  general  meet-  Notice, 
ing  of  the  company  shall  be  given  at  least  fourteen  days 
previously  to  the  time  in  such  notice  specified  for  such 
meeting,  in  some  newspaper  published  in  the  place  where 
the  head  office  or  chief  place  of  business  of  the  company 
is  situate,  or  if  there  is  no  such  newspaper,  then  in  the 
place  nearest  thereto  in  which  a  newspaper  is  published ; 

(h)   at  all  general  meetings  of  the  company,  every  share-  votes, 
holder  shall  be  entitled  to  give  one  vote  for  each  share  then 
held  by  him ;  and  such  votes  may  be  given  in  person  or  by 
proxy,  if  such  proxy  is  himself  a  shareholder :  Provided  Pi'oxies. 
that  no  shareholder  shall  be  entitled  either  in  person  or  by  Q,jjjg  j.^  ^^ 
proxy,  to  vote  at  any  meeting  unless  he  has  paid  all  the  paid, 
calls  then  payable  upon  all  the  shares  held  by  hi-m ; 

(c)   all  questions  proposed  for  the  consideration  of  the  share-  Majority 
holders   at   such    meetings   sliall   be   determined   by   the  vote, 
majority  of  votes,  and  the  chairman  presiding  at  such 
meetings  shall  have  the  casting  vote  in  case  of  an  equality  Casting  vote, 
of  votes.     2  E.  VII.,  c.  15,  s.  73. 

Special  Meeting. 
Notice. 

Meetings. 

Notice  of  meetings. 

By  whom  given. 

How  given. 

Right  of  discussion. 

Minority  rights. 

Decisions. 

Chairman. 

Votes. 

Proxy. 

Poll. 

Quorum. 

D.C.A.— 3.3 
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Sees.  87-88.  Special  Meeting. 

The  sliarelioklers  of  one-fourth  part  in  value  of  the 
suhscribed  capital  were  held  coinpetent  under  the  Do- 
minion Companies  Act  to  convene  a  special  meeting 
for  the  election  of  directors,  where  no  annual  general 
meeting  had  been  held,  or  where,  if  held,  no  election 
had  taken  place:  Austin  Mining  Co.  v.  Genimell  (1886) 
10  0.  R.  703;  and  see  Sovereen  v.  Whiteside  (1906)  12 
0.  L.  R.  638. 

The  one-fourtli  part  in  value  is  reckoned  on  the  par 
value  subscribed,  not  the  amount  paid :  Purdom  v.  On- 
tario Loan,  etc.,  Co.  (1892)  22  0.  R.  597. 

The  right  of  a  bearer  of  a  share  warrant  to  sign  a 
requisition  for  a  special  meeting  will  depend  on  the 
regulations  of  the  company  respecting  share  warrants 
(s.  68  A  4)  and  whether  he  is  deemed  to  be  a  share- 
holder thereunder.  Joint  holders  of  shares  must  all 
sign,  unless  the  by-laws  otherwise  provide :  Patent 
Wood  Keg  Syndicate  v.  Pearse  (1906)  W.  N.  164. 

Where  the  directors,  or  failing  them  the  sharehold- 
ers, have  power  to  call  a  general  meeting  the  Court 
will  not  interfere  to  compel  the  directors  to  summon  a 
meeting:  MacdougaU  v.  Gardiner  (1875)  L.  R.  10  Ch. 
App.  606. 

Notice. 

As  the  section  is  silent  as  to  the  contents  of  the 
notice  presumably  the  general  rule  applies  that  where 
there  are  no  special  provisions  the  notice  "Should  state 
the  date,  time  and  place  of  the  meeting  and  the  nature 
of  the  business  to  be  considered;  cf.  Reg.  v.  Hill  (1825) 
4  B.  &  C.  426.  See  also  on  contents  of  notice  Pacific 
Coast  Mines  v.  Arbuthnot  (1917)  36  D.  L.  R.  564; 
(1917)  A.  C.  607. 

Meetings. 
Meetings  The  members  of  a  company  in  a  general  meeting 

generaUy  assembled  constitute  a  forum  supreme  in  all  that  re- 
lates to  the  internal  arrangement  provided  they  keep 
within  the  corporate  powers  and  act  in  subordination 
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to  the  immutable  statutes,  if  any,  which  form  its  con-  Sees.  87-88. 
stitution:  Mayor  of  Colchester  v.  Louten  (1813)  1  V. 
&  B.  226. 

The  company  can  only  transact  its  business  and 
manifest  its  wishes  by  and  through  the  individuals 
composing  it.  This  is  do7ie  at  the  meetings  of  the  com- 
pany, general  or  special,  and  it  is,  therefore,  necessary 
that  the  legal  requisites  for  the  validity  of  such  meet- 
ings should  be  strictly  observed. 

The  individual  consents  of  the  shareholders  given 
separately  are  not  equivalent  to  a  resolution  passed  at 
a  meeting:  Re  George  Neunnan  d  Co.  (1895)  1  Ch.  674, 
at  p.  686,  except  where  authorized  by  statute,  e.g.,  s.  48, 
which  provides  that  a  by-law  creating  preference 
shares  may  be  unanimously  sanctioned  in  writing  by  all 
the  shareholders.  Where,  however,  all  the  persons 
beneficially  interested  in  the  company's  capital  have 
concurred  the  company  or  its  liquidator  may  be  bound 
by  a  transaction  notwithstanding  the  absence  of  a 
shareholders'  meeting:  A.  G.  of  Canada  v.  Standard 
Trust  (1911)  A.  C.  498. 

Meetings  are  of  two  kinds,  ordinary  or  general  and 
extraordinary  or  special.  The  former  are  held  periodi- 
cally at  appointed  times  and  for  the  consideration  of 
matters  in  general;  the  latter  are  called  upon  emer- 
gencies and  for  the  transaction  of  special  business: 
Austin  Mining  ^o.  v.  Gemmell   (1886)   16  O.  R.  706. 

The  provisions  as  to  the  annual  mooting  of  a  com- 
pany are  set  out  in  s.  105.  Tf  the  directors  for  the 
ensuing  yoai-  ;ii-o  ])i-oposo(l  io  be  elected  at  llio  annual 
njooting  in  accordance  witli  the  usual  practice  the  meet- 
ing is  ro(|uirod  to  bo  licld  at  soiuo  placo  witliin  fan- 
ada,  s.  77. 

Notice  of  Meetings. 

Kvci'v  sliai'olioldcr  lias  a   i-iu-lit    to  he  jjrcsciit  at  a  Notice  of 
iiio('tiii<;-  and   to   1)0  notified   that    a    meeting  will   take  "^^^^^°^^' 
l)lace,  and  tlio  omission  to  give  notice  to  any  sliare- 
holdor,  even  though  the  omission  be  accidental,  will 
invalidate  the  proceedings  of  the  meeting:  R.  v.  Lang- 
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Sees.  87-88. /<or»t'  (1836)    4  A.   &   E.   bSS;  Alexander  y.  Simpson 

(1889)  43  Cli.  1).  139.     The  directors  can  not,  revoke 

the  provisions  ol'  the  company's  by-laws  as  to  no- 
tice of  meetings  of  shareholders:  Canada  Furniture 
Co.  V.  Banninfj  (1918)  39  D.  L.  R.  313.  The  executors 
of  a  deceased  shareholder,  who  have  not  themselves 
become  registered  as  shareholders,  in  the  absence  of 
special  provisions  in  the  by-laws  are  not  entitled  to 
hoHqq:  Allen  v.  Gold  Reefs  (1^00)  1  Ch.  656;  nor  need 
a  notice  be  sent  directed  to  the  deceased  shareholder  at 
his  registered  address,  ibid.  But  see  s.  3  (d)  of  the 
Act. 
Notice  of  The  right  of  a  bearer  of  a  share  warrant  to  receive 

meetings.  notice  of  meetings  will  depend  on  the  provisions  and 
regulations  of  the  company  respecting  share  warrants, 
s.  68  A. 

Shareholders  residing  abroad  will  not  be  entitled 

to  notice  in  the  absence  of  a  contrary  provision  in  the 

by-laws:  Ee  Union  Hill  Silver  Go.  (1870)  22  L.  T.  200. 

But  the  by-laws  of  the  company  may  restrict  the 

giving  of  notice :  Rex  v.  Bird  (1811)  13  East  367. 

If  all  the  shareholders  are  actually  present  at  a 
meeting,  whether  with  or  without  notice,  the  want  of 
notice  will  be  excused  unless  objection  is  taken  at  the 
time:  Re  British  Sugar  Refining  Co.  (1857)  3  K.  &  J. 
408. 

Apart  from  special  provisions  a  notice  ^should  state 
the  date,  and  time  and  place  of  meeting,  and  tlie  nature 
of  the  business  to  be  considered:  R.  v.  Hill  (1825)  4  B. 
&  C.  426. 

Where  notice  of  a  meeting  has  once  been  given  the 
directors  can  not  in  the  absence  of  special  provisions 
in  the  articles  by  a  further  notice  postpone  the  meet- 
ing: Smith  Y.  Paringa  Mines  (1906)  2  Ch.  193. 

A  notice  that  a  meeting  will  be  held  at  a  specified 
time  and  place,  but  dependent  upon  a  certain  contin- 
gency, is  not  a  good  notice :  Alexander  v.  Simpson 
(1889)  43  Ch.  D.  139. 

The  failure  to  specify  the  business  with  clearness 
and  accuracy  will  invalidate  the  notice  and  render  the 


MEETINGS.  517 

meeting  irregular :   Wills  v.  Murray,  4  Ex.  843 ;  Re  Sees.  87-88. 

Silkstone  Colliery  Co.   (1875)   1  Ch.  D.  38;  Kaye  v. 

Croyden  (1898)  1  Ch.  358. 

Business  cannot  be  transacted  at  a. meeting  foreign 
to  the  objects  specified  in  the  notice,  but  if  it  is  it  will 
not  render  the  whole  meeting  irregular:  Re  British 
Sugar  Refining  Co.  (1857)  3  K.  &  J.  408. 

Relevant  and  legitimate  amendments  may  be  pro- 
posed to  any  resolutions  coming  mthin  the  scope  of  the 
notice. 

If  the  notice  sets  out  that  a  resolution  will  be  con- 
sidered for  increasing  the  capital,  an  amendment  is  " 
allowable,  substituting  a  lesser  amount  than  the  one 
named,  but  apparently  not  a  greater  amount,  and  cer- 
tainly not  an  amount  very  much  in  excess  of  that  men- 
tioned. See  Henderson  v.  Bank  of  Australasia  (1890) 
45  Ch.  D.  330;  Alexander  y.  Simpson  (1887)  43  Ch. -D. 
\Z9'Jmperial,  etc.,  Co.  v.  Hampson  (1882)  23  Ch.  D.  9; 
Wright's  Case  (1871)  L.  R.  12  Eq.  331. 

When  special  notices  have  been  sent  to  each  of  the 
shareholders  individually  an  omission  literally  to  com- 
ply with  the  regulations  by  also  advertising  the  meet- 
ing will  not  make  it  defective:  Re  British  Sugar 
Refining  Co.  (1857)  3  K.  &  J.  408. 

A  notice  should  be  read  and  construed  as  an  ordin- 
ary business  man  would  read  and  construe  it:  Alex- 
ander V.  Simpson  (1889)  43  Ch.  D.  139. 

And  where  the  notice  sets  out  that  it  is  proposed  to 
remove  "any"  of  the  directors  ''all"  mav  be  removed: 
Isle  of  Wight  R.  Co.  v.  Tahourdin  (1883)'25  Ch.  T).  332. 

"Where  an  Act  passed  for  the  purpose  of  validating 
an  vlfra  vires  agreement  so  provided  ''subject  to  the 
same  being  adopted  by  a  resolution  passed  by  75  per 
cent,  of  tlie  shareholders  present  personally  or  by 
proxy  at  any  meeting  .  .  .  called  for  that  pur- 
pose," it  was  held  that  a  notice  of  the  meeting  was  bad, 
which  did  not  put  the  shareholders  in  a  position  in 
which  each  of  them  could  have  judged  for  liimself 
whether  he  would  consent  to  the  proposals  coming  be- 
foro  the  moeting:  Pacific  Coast  Mines,  Ltd.  v.  Arhuth- 
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Notice  of 
meetiugs. 


Sees.  87-88.  ./o/  (1!)17)  3(1  1).  L.  R.  564.  It  was  further  held  that 
the  coiulitioiis  of  the  Act  must  be  literally  complied 
with  to  render  sucli  ai>'reemeut  i)>tra  vires  and  such 
fulfilment  could  not  be  inferred  from  acquiescence.  See 
also  the  observations  of  Viscount  Haldane  at  p.  571, 
as  to  the  necessity  for  full  notice  to  shareholders  who 
had  given  proxies  at  dates  prior  to  the  agreement 
sought  to  be  ratified. 

Tn  the  absence  of  provisions  as  to  the  length  of 
notice  (such  as  appears,  e.g.,  in  s.  88  (a))  reasonable 
notice  is  necessary,  and  two  days'  notice  has  been  held 
reasonable. 

Where  directors  of  a  company  are  proceeding  to 
call  a  meeting  at  an  early  date  to  prevent  some  of  the 
shareholders  from  exercising  their  voting  power,  they 
will  be  restrained  bv  the  Court:  Camwu  v.  Trash 
(1875)  L.  R.  20  Eq.  669. 


By  whom 
given. 


By  whom  given. 

Section  80  (e)  enables  the  directors  to  pass  by-laws 
as  to  the  calling  of  meetings  "regular  and  special"  of 
the  company ;  and  such  by-laws  generally  provide  that 
meetings  shall  be  summoned  by  the  directors.  The 
summoning  of  meetings  should  be  authorized  by  re- 
solution of  the  board ;  the  consent  of  a  quorum  of  direc- 
tors as  individuals  will  not  suffice :  In  re  Haycraft  Gold 
Reduction  Co.  (1900)  2  Ch.  230,  but  the  directors  as  a 
board  may  before  the  meeting  ratify  an  unauthorized 
notice  sent  out  by  an  official  of  the  company  and  pur- 
porting to  have  been  given  under  their  authority: 
Hooper  v.  Kerr  Stuart  (1900)  83  L.  T.  729.  Resolu- 
tions passed  at  a  meeting  summoned  by  a  board  of  de 
facto  directors  are  not  invalid:  Boschoek,  &c.,  Co.  v. 
FiiJiC  (1906)  1  Ch.  148.  As  to  notices  given  by  un- 
authorized persons,  see  In  re  Haycraft  Gold  Reduc- 
tion Co.  (1900)  2  Ch.  230;  Re  State  of  Wyoming  Syndi- 
cate (1901)  2  Ch.  431;  Courcliene  v.  Viyer  Park  Co. 
(1915)  23  D.  L.  R.  693;  24  Que.  K.  B.  97.  The  correct 
procedure  is  for  the  notice  to  state  that  it  is  given  ''by 
order  of  the  board."    The  company  may  take  advan- 
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tag-e  of  an  irregularity  as  against  its  secretary-trea-  Sees.  87-88. 
urer:  Courchene  x.  Viger  Park,  supra.  ~ 

How  given. 

In  the  absence  of  special  provision  in  the  letters  How  giyen. 
patent  or  by-laws  notice  of  a  general  meeting  must  be 
given  by  advertisement  published  in  compliance  with 
s.  88  (a).  ''At  least  fourteen  days"  in  this  section 
means  fourteen  clear  days :  Reg.  v.  Justices  of  Shrop- 
shire, 8  Ad.  &  E.  173;  cf.  also  In  re  Railway  Sleepers, 
d^c.  Co.  (1885)  29  Ch.  D.  204.. 

The  directors  are  authorized  by  s.  80  (e)  to  pass 
by-laws  as  to  the  calling  of  meetings  and  the  words  "in 
the  absence  of  other  provisions  in  that  behalf  in  the 
.  .  .  by-laws  for  the  company,"  appearing  in  s.  88  by 
implication  permit  the  by-laws  to  provide  that  notice 
may  be  given  otherwise  than  by  advertisement.  The 
common  form  of  by-law  governing  the  giving  of  no- 
tice of  meeting  provides  for  the  mailing  of  notices 
to  the  shareholders.  QucBre,  whether  in  view  of  s.  97 
a  notice  mailed  in  an  unregistered  letter  is  validly 
served.  A  notice  served  by  post  is  to  be  deemed  to 
have  been  served  when  the  letter  containing  it  would 
be  delivered  in  the  ordinary  course  of  post,  s.  98.  Ac- 
cordingly, when  notice  is  given  by  post  it  is  necessary 
to  allow  a  sufficient  margin  of  time  for  the  delivery  of 
the  letter  in  computing  the  interval  between  the  date 
of  service  and  the  date  of  the  meeting. 

Right  of  discussion. 

As  to  tlio  right  of  a  shareliolder  to  speak  at  a  meet-  Riditof 
ing,  sec  Wall  v.  London  S  Northern  Assets  Cor/pora- •"•^^""'"'°"- 
Hon  (1898)  14  T.  L.  R.  496;  2  Ch.  469. 

A  speech  by  a  shareholder  at  a  meeting  of  the  com- 
pany defamatory  of  the  directors  is  privileged  where 
it  is  in  reference  to  matters  wliicli  affect  the  c()in]);niy's 
interests:  Parsons  v.  Sur/irg  (18(i4)  4  F.  &  V.  247. 
And  a  circular  signed  by  a  shareliolder  to  the  otlier 
shareliolders  of  the  company  is  also  privileged  though 
it  contains  libellous  matter:  Quartz  Hill  Gold  Mining 
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Sees.  87-88.  Co.  v.  Beall  (1882)  30  W.  R.  583.    See  also  Lawless  v. 

"  An(ilo-E(iyptian  Cotton  and  Oil  Co.   (1869)  L.  R.  4 

Q.  B.  2iV2',  Liverpool  Houscliold  Stores  v.  Smith  (1887) 
37  Ch.  D.  170;  Pittard  v.  Oliver  (1891)  39  W.  R.  311. 
And  SCO  Harper  v.  Hamilton  Retail  Grocers'  Associa- 
tion (1900)  32  0.  R.  295. 

A  report  to  a  newspaper  of  the  proceedings  of  a 
general  meeting  is  not,  however,  privileged:  Davison 
V.  Duncan  (1857)  7  E.  &  B.  229. 

And  see  generally,  Owen  Sound  Building  and  Sav- 
ings Society  v.  Me'ir  (1893)  24  0.  R.  109;  Toronto 
Brewing  and  Malting  Co.  v.  Blake  (1882)  2  0.  R.  175; 
Austin  Mining  Co.  v.  Gemmell  (1886)  10  0.  R.  696; 
Christopher  v.  Noxon  (1886)  4  O.  R.  672. 


Minority 
risfhts. 


Rules  as  to. 


Minority  rights. 

At  any  meeting  the  majority,  in  the  absence  of  ex- 
press provision  to  the  contrary,  will  bind  the  minority : 
Re  Horhury  Bridge  Coal  Co.  "(1879)  11  Ch.  D.  109.  It 
is  sometimes  said  that  the  majority  is  the  company,  but 
this  is  not  accurate. 

As  to  the  rights  of  minorities  the  following  rules 
have  been  formulated  by  Buckley  (Companies  Acts, 
9th  ed.,  pp.  612-14)  :— 

''1,  If  an  act,  not  ultra  vires  the  corporation,  and 
which  therefore  might  be  done  wtth  the  approval  of  a 
majority,  be  done  irregularly  and  without  such  ap- 
proval, then  the  majority  are  the  only  persons  who  can 
complain,  and  the  Court  will  not  entertain  the  com- 
plaint except  at  the  instance  of  the  majority,  and  in  a 
proceeding  in  which  the  corporation  is  plaintitf. 

2.  In  any  proceeding  brouglit  to  redress  a  wrong 
done  to  the  corporation,  or  to  recover  property  of  the 
corporation,  or  to  enforce  rights  of  the  corporation, 
the  corporation  is  the  only  proper  plaintiff. 

Except  that  if  (see  rule  3,  infra)  an  individual  cor- 
porator sues  the  corporation  to  prevent  it  from  doing 
something  ultra  vires,  e.g.,  to  restrain  it  from  carrying 
out  an  agreement  with  a  third  party,  and  joins  that 
third  party  as  a  defendant,  then  as  a  necessary  inci- 
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dent  to  the  first  part  of  the  relief  claimed,  the  Court  Sees.  87-88. 
will  go  on  to  direct  the  repajanent  of  money,  or  restora- 
tion  of  property  paid  or  disposed  of  under  the  agree- 
ment. 

3.  A  single  shareholder  suing  on  behalf  of  himself 
and  others,  or  suing  alone  and  not  on  behalf,  may  make 
the  company  a  defendant,  and  may  restrain  the  com- 
pany and  directors  from  doing  an  act  which  is  illegal 
or  criminal,  or  ultra  vires  the  corporation,  and  which  a 
majority  are  consequently  unable  to  affirm.  A  stranger 
who  is  not  specially  damaged  cannot  sue,  and  neither, 
semble,  can  a  shareholder,  who  has  with  knowledge 
received  and  retains  part  of  the  proceeds  of  the  ultra 
vires  acts. 

If,  however,  a  majority  are  opposed  to  the  illegal 
act,  qiccere  w^hether  the  company  should  not  be  made  or 
at  any  rate  joined  as  plaintiff. 

4.  If  the  act  complained  of  be  not  ultra  vires,  but 
be  a  wrong  done  to  the  corporation,  of  which  there- 
fore the  corporation  alone,  upon  the  principles  already 
stated,  can  complain,  yet  if  the  alleged  wrongdoers  be 
themselves  the  majority,  or  turn  the  scale  of  the  ma- 
jority, then  the  minority  may  sue  by  one  shareholder 
on  behalf  of  himself  and  others. 

5.  The  above  are  general  rules  strictly  adhered  to, 
but  not  inflexi])le,  and  any  case  where  the  claims  of 
justice  require  that  an  action  in  whicli  tlie  company  is 
not  plaintiff  should  be  entertained,  may  be  made  an 
exception.  But  if  the  case  is  one  in  which  the  company 
ought  to  sue,  then  (subject  to  rule  6)  the  shareholder 
must  exhaust  all  reasonable  means  of  obtaining  the  in- 
stitution of  an  action  by  the  company  before  suing  him- 
self. But  if  the  case  be  one  of  class  (4),  it  is  idle  to  say 
that  a  meeting  ought  to  be  called  in  which  the  alleged 
wrongdoers  should  not  vote,  for  that  would  be  trying 
the  fpiestion  of  fraud  as  a  preliminary  step  for  ascer- 
tniiiliiL;-  the  frnine  of  the  action  in  wliich  it  is  to  be 
tried. 

(').  If  the  case  be  one  in  wiiicli  llic  eonipany  ought  to 
!'(■  jdnintiff,  the  fact  that  the  seal  is  in  the  possession  of 
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Sees.  87-88.  the  advorso  ])artv  will  not  necessarily  preclude  the  in- 
77.     T         teudiiiii;  i)laintift's  from    iisiiii>-   the    eomiianv's    name. 

Minority  ,    .  .       .  .  . 

rijrhts.  '  X(Mtlier  will  it  l)e  necessary  to  obtain  the  resolution  or 
a  i^-eneral  nieetini^'  in  favor  of  the  action  before  the  writ 
is  issued.  In  many  cases  the  delay  might  amount  to  a 
denial  of  justice.  In  a  case  of  uri^-ency,  the  intend- 
ing, plaintiffs  may  use  the  company's  name,  but 
at  their  peril,  and  subject  to  their  being  able  to  show 
that  they  have  the  support  of  the  majority.  In  an 
action  so  constituted,  the  Court  may  give  interlocutory 
relief,  taking  care-  that  a  meeting  be  called  at  the 
earliest  possible  date  to  determine  whether  the  action 
really  has  the  support  of  the  majority  or  not.  If  it  ap- 
pears that  the  company's  name  has  been  used  im- 
properl3^  it  will  be  struck  out,  and  either  the  solicitor 
who  used  it  or  the  person  who  in  fact  instructed  the 
solicitor,  will  be  ordered  to  pay  the  company's  costs  as 
between  solicitor  and  client  and  the  defendant's  costs 
as  between  party  and  party. 

7.  A  single  shareholder  may  sue  tJie  company  to 
enforce  any  individual  right  of  his  own,  e.g.,  his  right 
to  have  his  vote  recorded,  or  his  right  as  a  director  to 
restrain  his  co-directors  from  excluding  him  from  the 
board." 

Decisions. 

Decisdons.  A  majority  cannot  divert  corporate  funds  to  pur- 

poses other  than  those  for  which  they  were  advanced : 
Bagshaw  v.  Eastern  Union  R.  Co.  (1849)  7  Hare  114; 
nor  validate  an  ultra  vires  contract:  Ernest  v.  Nichols 
(1851)  6H.  L.  C.  401. 

In  all  matters  of  purely  internal  management  the 
majority  is  supreme:  Foss  v.  Harbottle  (1843)  2  Hare 
461;  so  long  as  the  majority  act  with  bona  fides  and 
due  consideration  for  the  opinions  of  dissentients: 
Foss  V.  Harbottle  (1843)  2  Hare  461.  See  also  Bur- 
land  V.  Earle  (1902)  A.  C.  83;  Brown  v.  Menzies  Bay 
Timber  Co.  (1917)  34  D.  L.  R.  4:52;  Johnston  v.  Thomp- 
son (1914)  15  D.  L.  R.  546;  Ross  v.  B.  C.  Refining  Co., 
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16  B.  C.  R.  227;  Wheeler  v.  Freame  (1914)  7  W.  W.  R.  Sees.  87-88. 
191.  

This  rule  means  that  if  the  act  done,  though  it  be 
the  act  of  the  directors  only,  be  one  which  a  general 
meeting  of  the  company  could  sanction,  a  bill  by  some 
of  the  shareholders,  on  behalf  of  themselves  and 
others,  to  impeach  that  act  cannot  be  sustained  be- 
cause a  general  meeting  of  the  company  might  imme- 
diately confirm  and  give  validation  to  the  act  which  the 
bill  instances :  Bagshmu  v.  Eastern  Union  R.  Co.  (1849) 
7  Hare  114;  Purclom  v.  Outario  Loan  Co.  (1892)  22  O. 
R.  597. 

The  majority  may  modify  the  nature  of  the  business 
carried  on  as  long  as  they  do  not  engage  in  anything 
ultra  vires:  Attorney-General  v.  Gould  (1860)  28  Beav. 
485 ;  Grant  v.  United  Kingdom  Stvitchhack  R.  Co. 
(1888)  40  Ch.  D.  135. 

When  quarrels  arise  and  the  governing  body  are  so 
divided  that  they  cannot  act  together,  the  Court  will 
interfere:  Featherstone  v.  Coohe  (1873)  L.  R.  16  Eq. 
298. 

The  minority  may  invoke  the  aid  of  the  Court  wlien 
they  suffer  a  special  detriment  by  the  directors  taking 
the  profits  or  using  the  assets  for  their  own  ends : 
Hodfjkinson  v.  National  Live  Stock  Ins.  Co.  (1859)  4 
De  G.  &  J.  422;  Hichens  v.-Congreve  (1828)  4  Russ. 
562. 

vSo  whore  a  fraud  has  been  committed  on  a  cor])ora- 
tioii  by  the  majority:  Ativood  v.  Merryiveather  (1868) 
L.  R.  5  Eq.  464;  Heath  v.  Erie  R.  Co.,  8  Blatch.  347. 
Or,  where  there  is  improper,  inequitable,  or  harsh  con- 
duct towards  tlie  minority:  Waddell  v.  Outario  Can- 
ning Co.  (1889)  18  0.  R.  41;  Re  London  &  Merc.  Dis- 
coiivt  Co.  (1865)  L.  R.  1  Eq.  277;  Eraser  v.  Whalley 
(1864)  2  11.  &M.  10. 

They  may  also  ask  relief  where  nicctings  hnvo  not 
Ix'cii  lield  at  foii\-ciiiciit  1  lines:  (\nni(tii  \.  'Trash  (1H75) 
L.  R.  20  Eq.  669.  And  they  are  entitled  to  a  fair  hear- 
ing at  tlie  meetings  of  the  company:  Const,  v.  Harris, 
Tnrn  &  R.  496. 
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Sees.  87-88.  A  hauling  English  case  is  that  of  Mcnier  v.  Hooper's 
Teh\(/raph  Worls  (1874)  L.  R.  9  Ch.  350.  There  the 
majority  of  the  shares  were  owned  by  another  com- 

.\[iiiority       P^^^y^  ^'^^^^  Mellisli,  L.J.,  Said  that  the  majority  could 

'■'-''**'■  not  be  allowed  to  sell  the  assets  of  the  company  and 

keep  tlie  consideration,  bnt  mnst  allow  the  minority  to 
have  their  share  of  any  consideration  that  might  come 

Decisions,  to  them.  And  the  majority,  i.e.,  the  rival  company,  will 
bo  restrained  from  controlling  the  management  of  the 
corporation  so  as  to  advance  their  own  profits  by 
lessening  those  of  the  other  company:  Memphis  S 
Charleston  R.  Co.  v.  Woods,  16  Am.  St.  81. 

The  majority  will  also  be  restrained  from  paying 
dividends  on  common  stock  in  derogation  of  the  rights 
of  preference  stockholders :  Henry  v.  Great  Northern 
R.  Co.  (1857)  4  K.  «&  J.  1 ;  Bannatyne  v.  Direct  Spanish 
Telegraph  Co.  (1887)  34  Ch.  D.  287;  Sturge  v.  East- 
ern Union  R.  Co.  (1855)  7  D.  M.  &  G.  158.  And 
similarly  when  special  rights  are  given  to  ordinary 
shareholders  as  to  division  or  appropriation  of  profits : 
Fawcett  v.  Laurie  (1860)  1  Dr.  &  Sm.  192;  -but  see 
Johnston  v.  Consumers'  Gas  Co.  (1895)  27  0.  R.  9. 
And  the  majority  cannot  agree  to  levy  calls  otherwise 
than  on  every  shareholder  alike :  Preston  v.  Grand 
Collier  Dock  Co.  (1840)  11  Sim.  326. 

Where  a  municipal  corporation  passed  a  by-law  to 
raise  money  for  a  specific  purpose  they  were  restrained 
at  the  suit  of  a  taxpayer  for  diverting  the  money  to 
another  purpose:  Brogdin  v.  Bank  of  Upper  Canada 
(1867)  13  Gr.  544;  GrierY.  PlunkeU  (1868)  15  Gr.  152. 
A  shareholder  cannot  maintain  an  action  on  behalf 
of  himself  and  all  other  shareholders  to  recover  pro- 
perty, whether  from  the  directors  or  officers,  or  any 
other  person:  Gray  v.  Lewis  (1873)  L.  R.  8  Ch.  1050; 
Mozley  v.  Alston  (1847)  1  Pli.  790;  Foss  v.  Harhottle 
(1843)  2  Hare  461.  But  one  or  more  shareholders 
may  sue  in  their  own  name  in  the  class  of  cases  referred 
to  above.  The  majority  may  determine  whether  \hQ 
charter  shall  be  surrendered.  But  see  Ward  v.  Society 
of  Attorneys  (1844)  1  Coll.  370. 
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A  majority  may  also  apply  for  an  Act  of  Parlia-  Sees.  87-88. 
ment  to  change  or  modify  the  nature  of  the  company, 
but  the  use  of  the  company's  money  for  this  purpose 
may  be  restrained.  See  Ward  v.  Society  of  Attorneys, 
supra;  Ware  v.  Grand  Junction  Waterivorks  Co. 
(1831)  2  R.  &  M.  470;  Steele  v.  N.  Metropolitan  R.  Co. 
(1867)  L.  R.  2  Ch.  237;  Telford  v.  Metrop.  Board  of 
Works  (1872)  L.  R.  13  Eq.  574;  ]\hmt  v.  The  Shrews- 
bury S  Chester  R.  Co.  (1850)  13  Beav.  1;  Sitnpson  v. 
Denison  (1852)  10  Hare  51. 

While  a  director  is  precluded  from  entering  into  Decisians. 
engagements  in  which  he  has  a  personal  interest  con- 
flicting with  that  of  the  company,  a  contract  so  entered 
into  may  be  adopted  by  the  company,  provided  that  its 
adoption  is  not  brought  about  by  unfair  or  improper 
means,  and  is  not  illegal  or  fraudulent,  or  oppressive, 
towards  those  shareholders  who  oppose  it:  North-West 
Transportation  Co.  v.  Beatty  (1887)  12  App.  Cas.  589, 
and  in  such  a  case  a  director  has  a  perfect  right  to 
acquire  sufficient  shares  to  give  him  a  majority,  and  to 
exercise  his  voting  power  in  such  a  manner  as  to 
secure  election  of  directors  who  will  support  the  trans- 
action and  ratify  the  proceeding  at  a  shareholders' 
meeting.  Ibid,  and  see  Christopher  v.  Noxon  (1884) 
4  0.  R.  672. 

But  where  directors  had  made  a  misapplication  of 
the  funds  to  their  own  purposes,  it  was  held  that  they 
could  not  subsequently  validate  it  by  a  directors' 
by-law,  ratified  at  a  shareholders'  meeting,  at  which 
they  controlled  the  majority  of  votes :  Waddell  v.  On-  ■ 
tario  Canning  Co.  (1889)  18  O.  R.  41.  And  in  tliis 
case  the  circumstances  were  considered  ample  by 
Robertson,  J.,  to  bring  it  within  the  rule  as  to  harsh 
treatment. 

And  sec  Pitrdom  v.  Ontario  Loan  Co.  (1892)  22  0. 
R.  597,  for  a  discussion  of  the  general  rule  that  the 
Court  does  not  interfere  with  the  doing  of  an  act  by  a 
company  which  should  have  been  sanctioned  by  a  ma- 
jority of  the  shareholders  before  the  act  was  done,  if 


O'-H)  DOMINION    COMPANIES   ACT. 

Sees.  87-88.  isiicli  sanction  can  l)c  afterwards  obtained.  See  also 
He  Bolt  c(-  Iron  Co.  (1887).  14  0.  R.  211. 

It  slunild  also  be  remembered  that  a  mercantile 
company  in  the  al)sence  of  express  power  camiot  trans- 
fer the  wliole  of  its  business  and  assets,  so  as  to  render 
itself  incapable  in  future  of  performing  any  of  its 
corporate  functions,  without  the  consent  of  every 
shareholder,  and  an  injunction  will  be  granted  on  the 
application  of  a  shareholder  to  restrain  such  a  pro- 
posed sale:  Beaston  v.  Farmer's  Bank  (decision  of 
Storv,  J.),  12  Peters  102;  Era  Life  and  Fire  Ins.  Co. 
(1863)  1  DeG.  J.  &  S.  29,  2  J.  &  H.  404,  1  H.  &  M.  672; 
Bird  V.  Bird's  Patent,  etc.,  Co.  (1874)  L.  R.  9  Ch.  358. 
But  the  transfer  may  in  such  a  case  practically  be 
made  effectual  by  means  of  a  winding-up.  See  further 
on  this  point  notes  to  32,  supra. 

As  to  actions  by  shareholders  see  also  notes  to  s.  99. 

Chairman. 

Oiairman.  The  duty  of  the  chairman  is  to  keep  order  and  see 

that  tlie  business  is  properly  conducted:  Indian  Zoe- 
done  Co.  (T884)  26  Ch.  D.  70. 

He  has  prima  facie  authority  to  decide  all  inciden- 
tal questions  which  arise  at  such  meeting,  and  neces- 
sarily require  decision  at  the  time,  and  the  entry  by 
him  in  the  minute  book  of  the  record  of  a  poll  and  of 
his  decision  on  all  such  questions  although  not  con- 
clusive is  prima  facie  correct.    Ibid. 

The  chairman  should  see  that  the  meeting  is 
promptlv  called  to  order,  but  see  Armstrong  v.  McGih- 
hon  (1906)  Q.  R.  15  K.  B.  345. 

While  the  chairman  may  adjourn  with  the  consent 
of  the  meeting,  etc.,  he  may,  in  his  discretion,  refuse 
to  adjourn  the  meeting:  Salisbury  Gold  Mining  Co.  v. 
Hathorn  [1897]  A.  C.  268. 

If  the  chairman  wrongfully  adjourns  the  meeting, 
the  shareholders  may  select  a  new  chairman  and  pro- 
ceed with  the  business  of  the  meeting:  National  Divel- 
lings  Society  v.  Syhes  [1894]  3  Ch.  159.  But  if  a  meet- 
ing   is    properly    adjourned    members    w^ho    remain 
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behind  cannot  validly  proceed  with  the  business  of  the  Sees.  87-88. 
meeting:  R.  v.  Gaborian  (1809)  11  East  77. 

Official  notice  need  not  be  given  of  a  regularly  ad- 
journed meeting:  Wills  v.  Murray  (1850)  4  Ex.  813; 
Scadding  v.  Lorant  (1851)  3  H.  L.  C.  418. 

The  business  which  may  come  before  the  adjourned 
meeting  is  limited  to  the  business  which  could  have 
come  before  the  original  meeting:  Cliristopher  v. 
Noxon  (1884)  4  0. R.  672 

As  to  the  conclusiveness  of  the  chairman's  declara- 
tion of  the  result  of  a  vote  see  In  re  Hadleigh  Castle 
Gold  Mines  (1900)  2  Ch.  419;  Arnot  v.  United  African 
Lands,  Ltd.  (1901)  1  Ch.  518;  Caratel  (Neiv)  Mines, 
Ltd.  (1902)  2  Ch.  498. 

Votes. 

Unless  there  is  some  provision  to  the  contrary  to 
be  found  in  the  charter  or  other  instruments  by  which 
the  company  is  incorporated,  the  resolution  of  the 
majority  of  the  shareholders  duly  convened  on  any 
question  witli  which  the  company  is  legally  competent 
to  deal  is  binding  upon  the  minority,  and  consequently 
upon  the  company:  North-West  Transportation  Co.  v. 
Beatty  (1887)  12  App.  Cas.  589.  But  there  are  cases 
such  as  the  alienation  of  corporate  property  where  the 
dissent  of  one  shareholder  may  frustrate  the  wishes  of 
the  majoi-itv:  Wilson  v.  Miers  (1861)  10  C.  B.  N.  S. 
348. 

But  a  maj()j"ity  of  tlie  members  will  not  be  allowed 
by  vote  to  commit  a  fraud  on  the  minority :  Menier  v. 
Telegraph  Co.  (1874)  L.  R.  9  Ch.  350. 

Tlie  register  is  the  only  evidence  by  which  the  right 
of  members  to  vote  at  a  general  meeting  can  be  ascer- 
tained. Tlie  question  of  beneficial  ownership  cannot 
be  eiit('i-('(l  into:  Pevder  v.  Liis]n)ifif()n  (1877)  6  Cli.  1). 
70. 

All  ;icli(tn  lies  to  compel  llic  directors  to  record  a 
vote  wliei-e  the  shaiclioldci-  is  iiiijji-opcrly  deprived  of 
liis  right.  Ibid. 
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Sees.  87-88.        There  is  nothing  to  prevent  a  sharehokler  from 

transfei'ring  some  of  his  shares  to  nominees  to  increase 

his  voting  power:  Be  Stranton  Iron  and  Steel  Co. 
(1873)  L.  R.  16  Eq.  559. 
Votes.  ^  shareholder's  vote  is  a  right  of  property,  and  he 

may  use  it  as  he  pleases,  whether  his  motive  be  proper 
or  improper :  Pender  v.  Lushington,  supra. 

Thus,  where  a  director  who  liokl  half  the  shares 
in  a  company  made  a  contract  to  sell  a  ship  of  his  own 
to  the  company  and  cast  his  own  votes  in  favour 
of  the  contract,  it  was  held  that  the  contract,  though 
voidable,  had  been  adopted,  and  was  binding  on  the 
company:  North-West  Transportation  Co.  v.  Beatty 
(1887)  12  App.  Cas.  589.  And  see  also  East  Pant 
Mining  Co.  v.  Mcrryiveatlier  (1864)  2  H.  &  M.  261. 
See  as  to  minority  rights,  notes  supra. 
Executors,  An  exccutor,  administrator,  curator,  guardian  or 

^^^-  trustee  may  vote  in  respect  of  any  shares  held  in  such 

capacity;  and  a  pledgor  may  vote  in  respect  of  the 
shares  pledged,  s.  42.  Joint  holders  must  concur  in 
voting,  unless  the  by-laws  provide  otherwise,  as,  e.g. 
the  common  form  which  is  to  the  effect  that  the  person 
first  named  in  the  register  shall  exercise  the  voting 
power. 
Joint  Joint  holders  of  shares  by  virtue  of  their  property 

holders.  therein  are  entitled  to  have  their  shares  so  entered 
on  the  register,  e.g.,  in  the  reverse  order  as  to  part  of 
the  shares,  so  as  to  enable  them  to  exercise  their  voting 
power  in  the  event  of  one  of  them  being  unable  to  be 
present  in  person  at  such  meetings:  Burns  v.  Siemens 
Bros.  Lim.  (No.  2)  (1919)  88  L.  J.  Ch.  21. 

Proxy. 

Proxy.  There  is  no  common  law  right  to  vote  by  proxy: 

llarhen  v.  PhilUps  (1883)  2  Ch.  D.  32;  Howard  v.  Hill 
(1889)  37  W.  R.  219.  Such  right  is,  however,  confer- 
red by  s.  88  (b)  in  the  absence  of  a  contrary  provision 
in  the  latters  patent  or  by-laws.  Under  the  act,  by  s. 
80  (e)  the  directors  are  given  the  power  to  pass  by- 
laws with  reference  to  the  requirements  as  to  proxies, 
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and  the  shareholders  have  no  right    to  initiate  such  Sees.  87-88. 
by-laws:  Kelly  v.  Electrical  Construction  Co.  (1908) 
16  0.  L.  R.  232. 

If  one  corporation  holds  shares  in  another  it  may 
exercise  its  vote  by  proxy:  Re  Indian  Zoedone  Co. 
(1884)  26  Ch.  D.  70.  The  chairman's  decision  as  to 
the  validity  of  proxies  is  binding  on  the  shareholders, 
ibid. 

A  proxy  may  be  signed  and  delivered  in  blank  if 
subsequently  filled  up  before  being  used:  Ernest  v. 
Loma  (1897)  1  Ch.  1. 

In  the  absence  of  any  by-law  imposing  regulations 
nothing  more  is  necessary  to  a  proxy  than  its  valid 
execution  by  the  shareholder:  Kelly  v.  Electrical  Con- 
struction Co.  (1908)  16  0.  L.  R.  232. 

The  power  to  regulate  the  requirements  as  to  prox- 
ies under  s.  80  (e)  will  not  enable  the  directors  to  take 
awav  such  rights :  Canada  National  v.  Hutchinys 
(1918)  87  L.  J.  Ch.  106.  Under  s.  88  (b)  it  will  be 
suflficient  if  the  proxy,  becomes  a  shareholder  at  any 
time  before  he  votes:  Bombay  v.  SJiroff  (1905)  A.  C. 
213.  Where  proxies  are  required  to  be  lodged  a  cer- 
tain number  of  hours  before  a  meeting  or  adjourned 
meeting  it  is  not  a  compliance  with  the  requirements 
to  lodge  them  the  specified  number  of  hours  before  the 
poll  is  taken:  Shaiv  v.  Tati  Concessions  (1913)  1  Ch. 
292. 

Directors  may  at  the  c^ompany's  expense  send  out 
forms  of  proxy  in  which  the  directors  are  named 
accompanied  by  stamped  envelopes  for  the  return  of 
the  forms:  Pcr^  v.  London  S  N.  W.  Ry.  (1907)  1  Ch.  5; 
and  may  employ  the  company's  officers  and  funds  for 
the  purpose  of  putting  their  recommendations  before 
the  shareholders;  nor  is  it  incumbent  on  the  directors 
in  so  doing  to  put  forward  also  tlie  arguments  of  the 
dissentient  shareholders':  Campbell  v.  Australian 
Mutual  (1908)  24  T.  L.  R.  623. 

Poll. 

In  the  fii'st  instance  the  votes  of  tlie  shareliohlers  p^jL 
present  are  usually  taken  by  a  sliow  of  liaiids  without 
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Sees.  87-88.  rcuard  to  the  muiibi'i'  ol"  shares  or  |)roxies  held  by  the 
\  oters,  and  if  a  poll  is  demanded  it  is  to  be  taken  in  the 
manner  prescribed  by  the  by-laws. 

The  riglit  to  demand  a  poll  is  incident  to  an  elec- 
tion at  a  public  meeting:  Campbell  v.  Maund  (1835)  5 

A.  &  E.  8()5,  and  may  be  demanded  by  any  single  mem- 
ber in  the  absence  of  provision  to  the  contrary.  As  to 
the  manner  of  taking  a  poll  it  is  nsual  to  require  every 
person  who  desires  to  vote  to  sign  a  paper  headed, 
as  the  case  may  be,  **  for  "  or  ''  against  "  the  motion. 
The  shares  held  by  each  member  are  then  inserted 
and  these  having  been  added  up  the  chairman  declares 
the  result.  Scrutineers  are  appointed  and  report  to  the 
chairman. 

The  function  of  the  scrutineers  is  judicial.  Where 
an  election  of  directors  is  being  held,  a  director  who 
is  a  candidate  is  not  entitled  to  act  as  scrutineer,  and 
if  he  does  the  election  may  be  set  aside :  Dichson  v. 
Murray  (1881)  28  Gr.  533.  ' 

The  shareholders  or  their  proxies  must  personally 
attend  and  vote.  A  vote  can  not  be  taken  by  means  of 
polling  papers  in  the  absence  of  statutory  or  other 
authority  entitling  the  shareholders  to  vote  in  this 
manner:  McMillan  v.  Le  Roi  (1906)  1  Ch.  331.  Quaere 
whether  a  by-law  containing  such  a  provision  would 
be  valid  under  the  Dominion  Act. 

The  by-laws  may  provide  that  a  poll  shall  be  taken 
at  a  time  and  place  to  be  fixed  by  the  directors  within 
a  certain  number  of  days  from  the  date  of  the  meet- 
ing, but  in  the  absence  of  specific  provision,  s.  49  (2)  of 
the  Ontario  Act,  and  corresponding  sections  in  other 
Acts,  will  govern,  and  the  poll  may  be  taken  as  the 
chairman  may  direct.  Tn  such  a  case  he  may  direct  the 
poll  to  be  taken  then  and  there :  Chillington  Iron  Co. 
(1885)  29  Ch.  D.  159.  See  Re  Horbury  Bridge  (1879) 
n  Ch.  D.  114,  and  R.  v.  D'Oyly  (1840)  12  A.  &  E.  139. 

The  provision  that  a  poll  shall  be  taken  if  demand- 
ed is  imperative:  Anthony  v.  Seger  (1789)  Hagg.  Con. 
Cas.  9.  And  the  meeting  is  regarded  as  continuing 
until  the  poll  is  taken:  R.  v.  Wimbledon  (1882)  8  Q. 

B.  D.  459.  1 
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Quorum.  ^     Sees.  87-88. 

The  directors  are  empowered  by  s.  80  (e)  to  pass  Quorum. 
by-laws  fixing  the  quorum;  but  the  quorum  can  not 
be  fixed  at  less  than  two,  for  one  person  will  not 
constitute  a  meeting:  Sharpe  v.  Daives  (1876-7)  2  Q.  B. 
D.  26.  In  the  absence  of  a  quorum  no  business  can 
be  transacted:  Eoiuheach  dc,  Co.  v.  Teague  (1860)  5 
H.  «&  N.  161  and  see  Armstrong  v.  McGibhon  (1906) 
Q.  E.  15  K.  B.  345. 

However  the  company  as  against  an  outsider  may 
be  precluded  from  setting  up  the  irregularity,  e.g. 
in  the  case  of  bonds  in  the  hands  of  a  bona  fide  holder 
which  are  valid  on  their  face  but  authorized  by  a 
resolution  invalid  for  want  of  a  proper  quorum. 

Wliere  a  company  has  furnished  a  vendor  of 
property  with  a  copy  of  a  resolution  of  directors, 
authorizing  the  purchase,  ymrporting  to  be  regular, 
the  company  cannot  afterwards  claim  that  the  resolu- 
tion was  passed  at  a  meeting  at  which  there  was  no 
quorum  present:  Montreal  v.  Robert  (1906)  A.  C.  196. 

As  to  whether  shareholders  who  are  not  entitled 
to  vote  may  assist  in  forming  a  quorum,  see  Doig 
V.  Matthews  (1915)  25  D.  L.  R.  732  and  cases  cited: 
Doig  V.  Port  Edivard  Toumsite  Co.  (1916)  22  B.  C.  II. 
418. 

Books  of  the  Company. 

89.  Tlie  company  slial]  cause  a  hook  oi'  hooks  to  he  kopt  hy  jj„ok^  si,.,,i 
the  .secretary,  or  by  .«ome  other  officer  speciallv  rharirerl   with  contain^ 
that  duty,  wherein  shall  be  kejit  recorrlefl. — 

(fi)   a  copy  of  the  letters  patent  ineorporatin<?  the  company,  ciiaiter 
and  of  any  supplementary  letters  patent,  and  of  the  pre-  a>?reement, 
liminary  memorandnm  of  aofrecment  and  of  all  by-laws  of  ''^'■^"^^'''• 
the  company ; 
(f>)   tlie  names,  al])hahc(ically  arranged,  of  all   persons  who  Nmnosof 
arc  or  have  been  shareholders;  sharelioldors. 

('•)    the  address  and  callin^r  of  every  such  person,  while  such  Addrps^  .■uid 

shareholder,  as  far  as  can  be  ascertained  ;  calling. 

(rJ)   the  number  of  shares  of  stock  held  by  each  shareholder  :  Nnraberof 
(e)   the  amounts  paid  in  and  remaininjr  uiipnid.  respectively  »^'"'"*'^- 
on  tlie  stock  of  each  siiareholder ;  and,  ■  '  "^.j^,"""^'' 


532 


DOMINION   COMPANIES   ACT. 


Sect.  89. 

Names,  ad- 
(b'osses  and 
i';\llinjr  of 
(lirot'tors. 

Itogister  of 

transfers. 


Udohs  to  be 
open  for 
insqiection. 


Extracts 
therefrom. 


Minute 

books. 


(/')  the  iKiiiU's,  iuldri'sscs  and  calling  of  all  persons  vvlio  aro 
or  luivt>  btHMi  directors  ot'  the  company,  with  the  several 
dales  at  which  each  hoeanie  or  ceased  to  he  sucli  director. 
•2  K.  \11.,  c.  15,  s.  71. 

90.  A  hook  called  ihe  register  of  transfers  shall  be  provided, 
and  in  sneh  hook  shall  he  entered  the  particulars  of  every  trans- 
fer of  shares  in  the  capital  of  the  company.  3  E.  VII.,  c.  15, 
S.   /4. 

91.  Snch  hooks  shall,  during  reasonable  business  hours  of 
every  day,  except  Sundays  and  holidays,  be  kept  open,  at  the 
head  office  or  chief  place  of  business  of  the  company,  for  the 
inspection  of  shareholders  and  creditors  of  the  company,  and 
their  personal  representatives,  and  of  any  judgment  creditor  of 
a  shareholder. 

'i.  Every  sucli  shai'eholder,  creditor  or  ])ersonal  representa- 
tive or  judgment  creditor  mav  nuike  extracts  therefrom.  2  B. 
VII.,  c.'lS,  s.  75. 

Under  the  Imperial  Act  the  importance  as  evidence 
attached  to  the  share  register  is  greater  than  under 
tliis  Act  and  the  English  decisions  are  to  be  applied 
with  care. 

A  company  will  not  be  allowed  to  set  up  its  own 
want  of  books  or  improper  book-keeping,  or  neglect 
to  comply  with  the  provisions  of  the  Act:  Re  Sprouted 
Food  Co.,  Hudson's  Case  (1905)  6  0.  W.  R.  514.  And 
a  liquidator  is  at  liberty  to  draw  conclusions  as  to 
the  liability  of  contributories  from  books  which  are 
defective  or  do  not  comply  with  the  Act:  Re  Jones  & 
Moore  (1908-9)  18  Man.  E.'  549. 

The  books  mentioned  in  ss.  89  and  90  are  required 
by  s.  91,  to  be  kept  at  the  company's  head  office.  Quaere 
whether  a  company  is  entitled  to  allow  the  register  of 
transfers  to  be  kept  at  the  office  of  a  registrar  and 
transfer  agent  of  the  company's  shares  in  accordance 
with  the  usual  practice. 

Sections  69-69M.  require  the  company  to  keep  a 
register  of  mortgages  and  keep  other  documents  on  file 
in  compliance  with  those  sections. 

Minute  Books. 

There  is  nothing  in  the  act  explicitly  requiring 
minute  books  to  be  kept  of  the  proceedings  of  share- 
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holders  and  directors,  but  in  practice  this  is  always  Sees.  89-91. 
done.  Sometimes  two  sets  of  minute  books  are  kept, 
one  for  directors'  and  one  for  shareholders'  meetings, 
which  is  a  convenient  practice  where  it  is  desired  to 
permit  shareholders  to  inspect  the  minutes  of  share- 
holders' meetings.  The  minutes  of  meetings  of 
directors  are  not  properly  open  to  the  inspection  of 
the  shareholders  and  a  provision  entitling  share- 
holders to  inspect  the  books  wherein  the  proceedings 
of  the  company  are  recorded  has  been  held  not  suffi- 
cient to  entitle  them  to  see  the  minutes  of  the  proceed- 
ings of  the  directors:  R.  v.  Mariquita  (1858)  1  E.  & 
E.  289. 

As  minute  books  are  not  required  to  be  kept  by  the 
act  they  are  not  by  s.  107  made  prima  facie  evidence  of 
the  statements  therein  contained. 

See  further  on  evidence  the  notes  to  s.  107. 

Inspection. 

The  right  to  inspection  of  the  company's  books  inspection. 
conferred  by  s.  91  is  limited  to  shareholders  and 
creditors  only.  It  has  been  thought,  however,  that 
tliese  terms  would  include  persons  proposing  to  occupy 
either  of  these  positions,  though  this  seems  open  to 
doubt.  But  a  person  wishing  to  contract  with  a  com- 
pany may  generally  protect  himself  by  securing  the 
permission  of  the  company  to  examine  the  books  and 
in  practice  little  difficulty  should  arise  in  this  regard. 

It  has  been  held  at  common  law  that  the  books 
and  papers  of  a  company  are  the  property  of  its  share- 
holdei's  and  they  are  entitled  to  iiispect  them,  but  it 
has  been  fiirflK'i-  held  tliat  tliere  is  a  duty  cast  on  the 
sharelioldcrs  not  to  disclose  ''infoi'niation  so  ac- 
quircMl"  jnid  they  may  be  restrained  from  doing  so:  Ex 
p.  BrinsJi'ii  (1866)  36  L.  J.  (Mi.  150.  And  tliis  rule  was 
held  to  apply  in  the  case  of  a  sliareholdcr  wlio  was 
also  tlie  solicitor  for  adverse  parties  engaged  in  litiga- 
tion with  the  companv:  B.  v.  Wilts,  etc.,  Navigation 
Co.  (1874)  29  L.  T.  922. 


534 


DOMINION   COMPANIES  A("r. 


Sees.  89-91.         \^  coimnoii   law  llu'   i-i,i;iit  of  a   sliardioldiM-  to  iii- 
!i„„ks?.  sjioc't  the  books  of  the  company  is  only  a  qualified  and 

limited  rig'lit.  In  the  absence  of  statutory  provisions, 
inspection  will  only  be  permitted  by  the  court  where, 
and  to  the  extent  to  which,  it  is  necessary  for  the 
purpose  of  some  specific  dis])ute  or  (question  pending 
in  which  the  applicant  has  a  special  interest:  The  Bank 
of  Bombay  v.  Suleman  Sonji  (1908)  24  T.  L.  R.  698; 
and  of  Rex  v.  Merchant  Tailors'  Company,  2  B.  &  Aid. 
115.  See  also  on  inspection  ]\Ierritt  v.  Copper  Croivn 
(1903-04)  36  N.  S.  R.  383. 

Where  the  right  is  unqualified  and  statutory  the 
motives  of  the  person  seeking  to  enforce  it  are  imma- 
terial and  the  court  has  no  jurisdiction  to  enquire  into 
them:  Davies  v.  Gas  Liyhtamd  Coke  Co.  (1909)  1  Ch. 
708.  The  right  of  inspection  ceases  when  the  com- 
pany is  in  liquidation :  In  re  Kent  Coal  Fields  Syndi- 
cate (1898)  1  Q.  B.  754. 

A  director  in  virtue  of  his  office  has  the  right  at  any 
time  and  not  at  board  meetings  only  to  see  and  take 
copies  of  documents  belonging  to  the  company:  Burn 
V.  London  &  South  Wales  Coal  Co.  (1890-91)'  7  T.  L. 
R.  118.  A  right  of  inspection  is  conferred  on  the 
auditor  by  s.  94b;  also  on  an  inspector  under  s.  92  or 
s.  93. 

The  making  of  false  entries  in  the  books  required 
to  be  kept  or  refusal  or  wilful  neglect  to  make  any 
proper  entry  therein  or  to  permit  inspection  or  taking 
of  extracts  is  an  indictable  offence,  s.  117,  which  see. 
For  the  penalty  imposed  on  refusal  to  produce  books 
to  an  inspector  appointed  under  ss.  92  or  93,  see  s. 
.92  (5). 

Inspection, 

Investiffa-  92.    (1  )    The   Secretary  of   State   of   Canada   may   appoint 

tionof^^  one  or  more  competent  inspectors  to  investiofate  the  affairs  of 
any  company  and  to  report  thereon  in  such  manner  as  the 
Secretary  of  State  of  Canada  may.  direct, — 

(i)  In  the  case  of  any  company  have  a  share  capital, 
on  the  application  of  shareholders  holding  such  a  pro- 
portion of  the  issued  stock  of  the  company  as  in  the 


affairs  of 
company 
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opinion  of  the  Secretary  of  State  of  Canada  warrants  Sees.  92-94. 
the  application ; 
(ii)  In  the  case  of 'a  corporation  not  having  a  share  capital 
on  the  application  of  such  number  of  the  persons  on  the 
corporation's  register  of  members  as  in  the  opinion  of 
the  Secretary  of  State  of  Canada  warrants  the  applica- 
tion. 

(2)  The  application  shall  be  supported  by  such  evidence 
as  the  Secretary  of  State  of  Canada  may  require  for  the  purpose 
of  showing  that  the  applicants  have  good  reason  for  and  are 
not  actuated  by  malicious  motives  in  requiring^  the  investigation ; 
and  the  Secretary  of  State  of  Canada  may,  before  appointing  an 
inspector,  require  the  applicants  to  give  security  for  payment  of 
the  costs  of  the  inquiry. 

(3)  It  .shall  be  the  duty  of  all  officers  and  agents  of  the 
company  to  produce  to  the  inspectors  all  books  and  documents 
ill  their  custody  or  power. 

(4)  An  inspector  may  examine  on  oath  tlie  officers  and 
agents  of  the  company  in  relation  to  its  business,  and  may 
administer  an  oath  accordingly. 

(5)  If  any  officer  or  agent  refuses  to  produce  any  book  or 
document  which  under  this  section  it  is  his  duty  to  produce,  or 
to  answer  any  question  relating  to  the  affairs  of  the  company, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
twenty  dollars  in  respect  of  each  offence. 

(6)  On  the  conclusion  of  the  investigation  the  inspectors 
shall  report  their  opinion  to  the  Secretary  of  State  of  Canada, 
and  a  copy  of  the  report  shall  be  forwarded  by  the  Secretary  of 
State  of  Canada  to  the  company  and  a  further  copy  shall,  at  the 
request  of  the  applicants  for  the  investigation,  be  delivered  to 
them. 

(7)  The  ]-oport  shall  be  written  or  printed,  as  may  l)e 
directed. 

(8)  All  f'xpen.ses  of  and  incidental  to  tlie  investigation 
shall  be  defrayed  by  the  applicants,  unless  the  Secretary  of  State 
of  Canada  directs  the  same  to  be  paid  by  the  company,  which 
the  Secretary  of  State  of  Canada  is  hereby  authorized  to  do. 
Imp.  Act,  1908,  s.  109. 

93.    (1)    A   cf)mpany  may  by  resolution  at  any  annual  or  powers  of 
special    rreiieral    meeting   appoint   inspectors   to    investigate   its  company  to 
,  (f.  ■  oil  1  o  appoint 

a  ft  airs.  inspectors. 

(2)  Inspectors  so  appointed  shall  have  the  .same  powers 
and  duties  as  inspectors  appointed  by  the  Secretary  of  State  of 
Canada,  except  that,  instead  of  reporting  to  the  Secretary  of 
State  of  Canada,  they  shall  report  in  such  manner  and  to  such 
persons  as  the  company  by  resolution  may  direct. 

(3)  Officers  and  agents  of  the  company  shall  incur  the  like 
penalties  in  case  of  refusal  to  produce  any  book  or  document 
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Sees.  92-94.  required  to  be  produced  to  iuspcctors  so  apjiointod,  or  to  answer 
any  question,  as  they  would  have  incurred  if  the  inspectors  liad 

been  appo-inted  by  the  Sceictiiry  of  Slali'  of  ('nii;i(hi.     I  Dip.  Act, 

100S.  s.  110.         ' 

Roport  of  94.  A  copy  of  the  report  of  any  inspectors  ajjpoiuted  under 

bTevid^iMuv^*^  ^^^''^  "^^^'  authenticated  by  the  seal  of  the  company  whose  afifairs 
tliey  liave  investigated,  shall  be  admissible  in  any  legal  proceed- 
ing as  evidence  of  tlie  opinion  of  the  inspectors  in  relation  to  any 
matter  contained  in  the  report.  Imp.  Act,  1908,  s.  111.  7  &  S 
Geo.  V.   (1917),  c.  25,  s.  11. 

These  sections  were  enacted  by  7  &  8  Geo.  V.  (1917) 
c.  25  repealing  tlie  then  existing  similarly  numbered 
sections.  The  inspector  is  now  appointed  by  the 
Secretary  of  State  and  not  by  a  .iudge  as  formerly,  and 
no  stated  proportion  of  shareholders  or  members  are 
required  to  join  in  the  application,  the  proportion 
which  will  warrant  the  granting  of  the  application 
being  left  to  the  discretion  of  the  Secretary  of  State. 

The  procedure  above  provided  for  has  been  little 
used  in  Canada,  or  in  England  under  the  correspond- 
ing sections  of  the  Imperial  Companies  Act  (1862)  ss. 
56-61  and  (1908)  ss.  109-111. 

The  object  of  the  section  is  merely  to  afford  a 
minority  of  the  shareholders  an  opportunity  of 
obtaining  information  which  they  could  not  otherwise 
obtain.  The  inspector  does  not  occupy  a  judicial  or 
quasi-judicial  position,  and  when  he  has  made  his 
report  his  duties  are  at  an  end.  The  report  can  not 
be  made  the-  foundation  of  any  subsequent  proceeding; 
nor  mil  the  report  be  evidence  of  the  existence  of  any 
fact  therein  stated,  or  be  binding  on  the  company  or 
anyone  else,  but  if  duly  authenticated  it  will  be  admis- 
sible in  any  legal  proceeding  as  evidence  of  the  opin- 
ion of  the  inspector,  s.  94;  Re  Grosvenor  Sc.  Hotel  Co. 
(1897)  76h.T.?>?J ;  Re  Toivn  Toincs  Co.,  Ltd.  (1911)  20 
Man.  L.K.  574.  It  seems  unlikely,  in  the  absence  of  de- 
cided casesto  the  contrary,  that  the  fact  that  the  inspec- 
tor under  s.  92  is  now  to  be  appointed  by  the  Secretary 
of  State  and  that  the  report  is  to  be  made  to  the  latter 
instead  of  to  a  judge  will  make  the  foregoing  cases  cease 
to  be  applicable.  The  Dominion  Act  contains  no  provi- 
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sion  corresponding  to  s.  29  of  the  Ontario  Act  R.  S.  0.  Sees.  92-94. 
(1914)  c.  178  for  the  revocation  of  letters  patent  by 
the  Secretary  of  State,  the  application  of  s.  27  of  the 
Dominion  Act  being  limited  to  forfeiture  for  non-nser. 
To  justify  the  making  of  an  order  "  it  should 
appear  that  there  is  reason  on  substantial  grounds 
to  believe  that  material  information  regarding  the 
affairs  or  management  of  the  company  is  being  con- 
cealed or  withheld  from  shareholders  whose  interests 
entitle  them  to  the  disclosure  ":  i?e  Toiun  Topics  Co. 
Ltd.  (1911)  20  Man.  L.  R.  574,  per  Robson,  J.,  at  p. 
576.  To  show  mismanagement  by  the  directors  is  not 
enough,  ibid.  The  fact  that  no  dividends  have  been 
declared  by  a  profit  making  company  has  been  held 
insufficient  to  warrant  an  order  under  s.  92  as  it 
originally  stood:  Be  Sarnia  Ranching  Co.  (191.^))  8 
W.  W.  R.  697.  The  court  never  interferes  to  prescribe 
to  a  company  what  it  shall  do  as  to  its  own  purely 
internal  affairs:  Lambert  v.  Neuchatel  Asphalte  Co. 
(1882)  30  W.  R.  914. 

94a.  (1)   ETery  company  shall  at  each  annual  ffonoral  moot- Appointmept 

int^  appoint  an  an'flitor  or  auditors  to  hold  office  until  the  next  and  romun- 

•"•     '  '  ,  , .  eration  or 

annual  creneral  meeting.  auditors. 

(2)  If  an  appointment  of  auditors  is  not  made  at  an 
annual  general  meeting,  the  Secretary  of  State  of  Canada  may, 
on  the  application  of  any  shareholder  of  the  company,  appoint 
an  auditor  of  the  company  for  the  current  year,  and  fix  the 
remuneration  to  he  paid  to  him  hy  the  company  for  his  services. 

(.3)  A  director  or  officer  of  the  company  shall  not  he 
capable  of  being  appointed  auditor  of  the  company. 

(1)  A  person,  other  than  a  retiring  auditor,  shall  not  be 
capabh;  of  being  appointed  auditor  at  an  annual  general  meet- 
ing unless  notice  of  an  intention  to  nominate  that  person  to 
the  office  of  auditor  has  been  given  by  a  .shareholder  to  the 
company  not  less  than  fourteen  days  before  the  annual  general 
meeting;  and  the  company  shall  send  a  copy  of  any  such  notice 
to  the  retiring  auditor,  and  shall  give  notice  thereof  to  the 
shareholders,  either  by  advertisement  or  in  any  other  mode  pro- 
vided by  the  by-laws  of  the  company  not  less  than  seven  (b-iys 
before  iJlic  annual  general  meeting: 

I'rovided  that  if,  after  notice  of  1h<"  inti'iilion  to  nominate 
an  auditor  has  been  so  given,  an  annual  general  meeting  is 
called  for  a  date  fourteen  days  or  less  after  the  notice  has  been 
given,  the  notice,  tliough  not  given  witliin  the  time  required  by 
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Sects.      this  provision,  shall  be  deemed  to  have  been  properly  given  for 
94.\-94b.   the  purposes  thereof,  and  the  notice  to  be  sent  or  given  by  the 

company  may,  instead  of  being  sent  or  given  within  the  time 

required  by  this  provision,  bo  sent  or  given  at  the  same  time  as 
the  notice  of  the  annual  general  meeting:  Provided,  however, 
that  a  person  other  than  a  retiring  auditor  may  he  appointed 
auditor  of  the  company  at  an  annual  general  meeting  as  herein- 
before provided,  upon  a  resolution  passed  by  the  votes  of  share- 
holders present  in  person  or  by  proxy  and  holding  at  least  two- 
thirds  of  the  subscribed  stock  represented  at  the  meeting. 

(5)  The  first  auditors  of  the  company  may  be  appointed 
by  tlie  directors  before  the  first  annual  general  meeting,  and  if 
so  appointed  shall  hold  office  until  the  first  annual  general  meet- 
ing, unless  previously  removed  by  a  resolution  of  tlie  company 
in  general  meeting,  in  which  case  the  company  at  that  meeting 
may  appoint  auditors. 

(6)  The  directors  may  fill  any  casual  vacancy  in  the  office 
of  auditor,  but  while  any  such  vacancy  continues  the  surviving  or 
continuing  auditor  or  auditors,  if  any,  may  act. 

(7)  The  remuneration  of  the  auditors  of  a  company  shall 
be  fixed  by  the  company  in  general  meeting,  except  that  the 
remuneration  of  any  auditors  appointed  before  the  first  annual 
general  meeting,  or  to  fill  any  casual  vacancy,  may  be  fixed  by 
the  directors.    Imp.  Act,  1908,  s,  112. 

Powers  and  94b.    (1)    Every  auditor  of  a  company  shall  have  a  right 

^"d^r^^  of  access  at  all  times  to  the  books  and  accounts  and  vouchers  of 
the  company,  and  shall  be  entitled  to  require  from  the  directors 
and  officers  of  the  company  such  information  and  explanation 
as  may  be  necessary  for  the  performance  of  the  duties  of  the 
auditors. 

(2)  The  auditors  shall  make  a  report  to  the  shareholders 
on  the  accounts  examined  by  them,  and  on  every  balance  sheet 
laid  before  the  company  in  general  meeting  during  their  tenuro 
of  office,  and  the  report  shall  state, — 

(a)  whether  or  not  they  have  obtained  all  the  information 
and  explanations  they  have  required;  and 

(&)  whether,  in  their  opinion,  the  balance  sheet  referred 
to  in  the  report  is  properly  drawn  up  so  as  to  exhibit  a 
true  and  correct  view  of  the  state  of  the  company's  affairs 
according  to  the  best  of  their  information  and  the  ex- 
planations given  to  them,  and  as  shown  by  the  books  of 
the  company. 

(3)  The  balance  sheet  shall  be  signed  on  behalf  of  the 
board  by  two  of  the  directors  of  the  company,  and  the  auditors' 
report  shall  be  attached  to  the  balance  sheet,  or  there  shall  be 
inserted  at  the  foot  of  the  balance  sheet  a  reference  to  the  report, 
and  the  report  shall  be  read  before  the  company  in  general 
meeting,  and  shall  be  open  to  inspection  by  any  shareholder. 
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(4)  Thereafter    any    shareholder    shall    be    entitled    to    be        Sects, 
furnished  with  a  copy  of  the  balance  sheet  and  auditors'  report     94b-94c. 
at  a  charge  not  exceeding  ten  cents  for  every  hundred  words. 

(5)  If  any  copy  of  a  balance  sheet  which  has  not  been 
signed  as  required  by  this  section  is  issued,  circulated  or  pub- 
lished, or  if  any  copy  of  a  balance  sheet  is  issued,  circulated,  or 
published  without  either  having  a  copy  of  the  auditors'  report 
attached  thereto  or  containing  such  reference  to  that  report  as  is 
required  by  this  section,  the  company,  and  every  director,  man- 
ager, secretary,  or  other  officer  of  the  company  who  is  knowingly 
a  party  to  the  default,  shall  on  summary  conviction,  be  liable  to 
a  fine  not  exceeding  two  hundred  dollars.  Imp.  Act,  1908,  s.  113. 

94c.  Holders    of    preference    shares    and    debentures    of    a  Rights  of 
company  shall  have  the  same  right  to  receive  and  inspect  the  ^^J'|j.g][^^Jj|Jgj.g^ 
balanc-e  sheets  of  a  company,  and  the  reports  of  the  auditors  and  etc.,  as  to 
other  reports,  as  is  possessed  hy  the  holders  of  ordinary  shares  in  j^Jp^Pji^n'^^jf 
the  company.     7-8  Geo.  Y.,  1917,  c.  25.  s.  11.  reports,  etc. 

The  above  sections  incorporating  the  provisions  of 
the  Imperial  Act  with  respect  to  auditors,  were  added 
to  the  Act  in  1917,  and  make  the  appointnienl  of  an 
auditor  compulsory.  These  sections  do  not  apply  to 
corporations  organized  under  s.  7A. 

Balance  Sheets  are  dealt  with  in  s.  105,  infra. 

Duties  of  auditors. 

''  (i )     .    .    .    All  auditor  is  bound  to  be  careful,  ])utDutiesof 

,  ..  i>/'iT  TT\  ^1    iiiulitors. 

not  to  be  suspicious;  he  is  (said  Lopes,  ij.J.)  a  walcli 
dog,  but  not  a  bloodhound; 

(ii)  ...  It  is  no  part  of  his  duty  to  take  stock  (a 
principle  wliich  goes  far  towards  shewing  that  lie  is 
not  responsible  for  taking  values  generally) ;  and 

(iii)  .  .  .  Even  as  regards  entries  in  the  books,  he 
is  not,. ill  the  absence  of  suspicion,  bound  to  investigate 
them  for  the  i)urpose  of  testing  whether  tlie  managiiig 
director's  return  of  an  existing  state  of  facts,  (viz.,  the 
amount  of  stock  at  the  moment)  is  likely  to  be  true, 
having  regard  l<>  Ihc  stock  (Icalings  during  the  year." 
Buckh-y  (Dili  cd.),  p.  50!). 

I'lic  auditoi'  is  not  bound  lo  nsccrtniii  wlicthcr  the  Decisions, 
business  has  been  conducted  on   sound  i)riiici])l('s  or 
not,  or  whether  the  directors  have  been  acting  within 
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Sects.      tlicir  ])()wers:  London  (ind  (loicidl  Hunk  {No.  2)  [1895] 
^94.v-94c.  !>  C\\.  p.  G82. 

Auditors.  Tlio  auditor  will  nsccrlaiu  tlio  Irno  financial  posi- 

tion of  the  company  by  cxaniinini;'  its  books,  and  ho 
must  take  reasonable  care  to  ascertain  that  the  books 
show  the  company's  true  position:  London  and  Gen- 
eral Bank,  supra. 

Where  the  expression  "as  shown  by  the  books  of 
the  company"  is  introduced  into  the  auditor's  certifi- 
cate, this  does  not  mean  a  mere  verification  of  tlie 
balance  sheet  by  the  entries  in  the  books,  but  it  will 
relieve  the  auditor  from  responsibility  for  matters  kept 
out  of  the  l)ooks  and  concealed  from  him. 

If  the  auditor  has  formed  the  opinion  that  the 
assets  are  over  valued  he  is  bound  to  say  so,  but  it 
seems  that  there  is  no  duty  to  form  and  express  an 
opinion  as  to  the  value  of  the  company's  assets:  Lon- 
don and  General  Bank  (No.  2)  [18951  2  Ch.  673. 

Having  completed  his  investigation,  the  duty  of 
the  auditor  is  to  give  to  the  members  information,  and 
not  merely  means  of  information  of  the  result.  His 
duty  is  to  convey  information  in  direct  and  express 
terms,  not  merely  to  arouse  enquiry:  London  and  Gen- 
eral Bank  (No.  2)  [1895]  2  Ch.  673,  684,  685,  694.  It  is 
true  that  under  some  circumstances  much  commercial 
injury  might  be  done  by  publicity  in  a  printed  docu- 
ment circulated  among  a  large  body  of  shareholders, 
and  it  is  possible  that  if  publicity  would  be  very  in- 
jurious, an  auditor  would  discharge  his  duty  if  he 
made  a  confidential  report  to  tlie  shareholders  and  in- 
vited their  attention  to  it,  and  told  them  where  they 
could  see  it.  But  an  auditor  who  gives  shareholders 
means  of  information  instead  of  information  does  so 
at  his  peril:  London  and  General  Bank  (No.  2)  [1895] 
2  Ch.  673,  684,  685,  694. 

If  the  auditor  does  not  discharge  his  duty,  and,  as 
the  natural  and  immediate  consequence  of  his  breach 
of  duty,  acts  are  done,  such  as  the  payment  of  divi- 
dends out  of  capital,  which  are  a  misapplication  of  the 
company's  funds,  the  auditor  is  liable:  Leeds  Estate 
Co.  v.  Shepherd  (1887)  36  Ch.  D.  787. 
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*'  It  is  no  part  of  an  auditor's  duty,"  as  Lindley,      Sects. 
L.J.,  said,  in  Re  London  and  General  Bank   (No.  2)     94a-94c. 
(1895)  2  Cli.  673,  682,  ''to  give  advice  either  to  direc- 
tors or  shareholders  as  to  wliat  they  ought  to  do. 

"An  auditor  has  nothing  to  do  with  the  prudence 
or  imprudence  of  making  loans  with  or  without  secu- 
rity. It  is  nothing  to  him  whether  the  business  of  a 
company  is  being  conducted  prudently  or  imprudently, 
profitably  or  unprofitably.  It  is  nothing  to  him 
whether  dividends  are  properly  or  improperly  de- 
clared, provided  he  discharges  his  own  duty  to  the 
shareholders.  His  business  is  to  ascertain  and  state 
the  true  financial  position  of  the  company  at  the  time 
of  the  audit,  and  his  duty  is  confined  to  that.  But  then 
comes  the  question :  How  is  he  to  ascertain  that  posi- 
tion? The  answer  is,  by  examining  the  books  of  the 
company.  But  he  does  not  discharge  his  duty  by  doing 
this  without  inquiry  and  without  taking  any  trouble  to 
see  that  the  books  themselves  show  the  company's  true 
position.  He  must  take  reasonable  care  to  ascertain 
that  they  do  so.  Unless  he  does  this,  his  audit  would 
be  worse  than  an  idle  farce.  Assuming  the  books  to  be 
so  kept  as  to  shew  the  true  position  of  a  comnany,  the 
auditor  has  to  frame  a  balance-sheet  sho^ving  that 
position  according  to  the  books,  and  to  certify  that  the 
balance-sheet  presented  is  correct  in  that  sense.  But 
liis  duty  is  to  examine  the  books,  not  merely  for  the  pur- 
pose of  ascertaining  what  they  do  show,  but  also  for 
the  purpose  of  satisfying  himself  that  they  show  the 
Inie  financial  position  of  the  company.  This  is  quite 
in  accordance  with  the  decision  of  Stirling,  J.,  in  Leeds 
Estate  Co.  v.  Shrphrrd  (1887)  .'^G  Oh.  D.  802.  An  audi- 
tor, however,  is  not  bound  to  do  more  tlian  exercise 
reasonable  care  and  skill  in  making  incpiirics  and  in- 
vestigations. He  is  not  an  insurer;  he  docs  not  guar- 
antee that  the  books  do  correctly  show  the  true  posi- 
tion of  the  company's  affairs;  he  does  not  even  guaran- 
tee that  his  balance-sheet  is  accurate  according  to  the 
books  of  the  company.  If  he  did,  he  would  be  respon- 
sible for  an  cii-oi'  on  liis  pai't,  even  if  lie  were  himself 
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Sects.  (Ict'oivod  without  any  want  of  reasonable  care  on  his 
94\-94o.  part,  say,  by  the  i'ranihilent  conceahnent  of  a  book 
from  him.  His  oblit^'ation  is  not  so  onerous  as  this. 
Such  I.  take  to  be  the  duty  of  the  auditor :  He  mus*t  be 
honest — i.e.,  he  must  not  certify  what  lie  does  not  be- 
lieve to  be  true,  and  he  must  take  reasonable  care  and 
skill  before  he  believes  that  what  he  certifies  is  true. 
What  is  reasonable  care  in  any  particular  case  must 
depend  upon  the  circumstances  of  that  case.  Where 
there  is  nothing  to  excite  suspicion,  very  little  enquiry 
will  be  reasonably  sufficient,  and,  in  practice,  I  believe, 
business  men  select  a  few  cases  at  haphazard,  see  that 
they  are  right,  and  assume  that  others  like  them  are 
correct  also.  Wliere  suspicion  is  aroused,  more  care 
is  obviously  necessary;  but,  still,  an  auditor  is  not 
bound  to  exercise  more  than  reasonable  care  and  skill 
even  in  a  case  of  suspicion,  and  he  is  perfectly  justified 
in  acting  on  the  opinion  of  an  expert  where  special 
knowledge  is  required.  But  an  auditor  is  not  bound  to 
be  suspicious  as  distinguished  from  reasonably  care- 
ful." 

Lo])es,  L.J.,  in  Re  Kingston  Cotton  Mills  Co.  {No. 
2)  [1896]  2  Ch.  284,  also  says:— ''Auditors  must  not 
be  made  liable  for  not  tracking  out  ingenious  and  care- 
fully laid  schemes  of  fraud  w^hen  there  is  nothing  to 
arouse  their  suspicion,  and  w4ien  these  frauds  are  per- 
petrated by  tried  servants  of  the  company  and  are 
undetected  for  years  by  the  directors.  So  to  hold, 
would  make  the  position  of  an  auditor  intolerable." 

An  auditor  may  be  made  liable  on  a  misfeasance 
summons  under  s.  123  of  the  Winding-up  Act:  King- 
ston Cotton  Mills  Co.  {No.  2)  (1896)  2  Ch.  279. 

Auditors  are  bound  to  acquaint  themselves  with 
their  duties  under  the  provisions  of  the  Act.  If  the 
balance  sheet  fails  to  show  the  true  financial  position 
of  the  company,  and  the  company  suffers  damages 
thereby,  the  onus  is  on  the  auditors  of  showing  that  the 
damage  is  not  the  result  of  their  breach  of  duty :  Re 
Reprihlic  of  Bolivia  Syndicate,  Limited  {No.  2)  (1914) 
1  Ch.  139.    Semhle,  also  in  the  same  case  that  adequate 
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warning  or  identification  in  acconnts  as  to  wrongful      Sects, 
payments  appearing  therein  bringing  such  wrongful     94a-94c. 
payments  to  the  company's  notice  will  exonerate  the 
auditors.     See  also  on  duties  of  auditors  annotation  in 
(1912)  6  D.  L.  E.  524;  Re  Oiven  Sound  Lumber  Co. 
(1916-7)  38   0.  L.  R.  414. 

Where  in  a  contract  between  the  company  and  an 
officer  it  is  provided  that  the  latter 's  remuneration  is 
to  be  ascertained  by  the  auditors'  certificate  as  to  net 
profits,  if  the  certificate  of  the  auditors  is  based  on  a 
wrong  principle,  it  is  not  conclusive  and  binding  upon 
the  parties:  Johnston  v.  Chestergate  (1915)  84  L.  J. 
Ch.  914. 

Directors  are  not  bound  to  test  the  accuracy  of 
auditors'  accounts:  Dorei/  v.  Cory  (1901)  A.  C  477. 

Qucere,  whether  auditors  can  give  a  certificate  ad 
hoc:  Johnston  v.  Chestergate,  supra,  per  Sargant,  J., 
at  p.  917. 

Whetlier  the  auditor's  right  of  access  is  restricted  "Books.ac- 
to  books  of  account,  or  covers  all  books,  including  TOu^herJ" 
minute  books  and  documents,  appears  to  be  not  alto- 
gether free  from  doubt.  In  the  opinion  of  Palmer, 
*' Company  Law,"  9th  ed.,  p.  230,  the  corresponding- 
section  of  the  Imperial  Act,  viz.,  113  (1),  confers  this 
wide  right  of  access,  but  there  is  no  interpretative  sec- 
tion in  our  Act  stating  that  ''books  and  papers"  and 
"books  or  papers"  include  accounts,  deeds,  writings 
and  documents." 

As  to  procedure  for  right  of  access  to  books  and 
records,  see  Baldivin  v.  Batvden  (1912)  6  B.  L.  R.  520. 

Procedure. 

95.  Any  summons,  notice,  order  or  other  process  or  doeumenl  Service  of 
refill i red    to   be   served    upon    the   company,   may   be   served   by  process  upon 
leaviiii^  the  same  at  the  oflfice  of  the  company  in  the  city  or  town  •■'""'n!""y. 
in  whicli  its  chief  place  of  business  in  Canada  is  situate,  witli 
any  adult  person  in  the  employ  of  the  company,  or  by  servin<T 
the  same  on  the  president  or  secretary  of  the  company,  or  by 
leavinf^  the  same  at  the  domicile  of  (uther  of  them,  with  any 
adiilf  person  r)f  his  ffimily  or  in  liis  employ. 
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Sects.  '^-  If  tlio  oonipiiiiy  has  no  know  n  ollieo  or  chief  place  of  busi- 

95-100.     ne.>^s,  and  lias  no  known  president  or  secretary,  the  court  may 

—  . —  order  such  publication  as  it  deems  reiiuisite  to  be  made  in  the 

(.  onstrnctive 

service. 


Casos  where 
use  of  se-.il 
not  neces- 
sary. 


Service  of 
notices  on 
members. 


premises;  and  such  publication  shall  he  deemed  to  be  due  service 
upon  the  company.    2  E.  A'lT.,  c.  15,  s.  80. 

96.  Any  summons,  notice,  order  or  proceeding  recjuiring 
authentication  by  the  company  may  be  signed  by  any  director, 
manager  or  other  authorized  officer  of  the  company,  and  need 
not  be  under  the  seal  of  the  company.     2  E.  VII.,  c.  15,  s.  81. 

The  section  contemplates  two  classes  of  documents : 
those  of  an  extra-judicial  and  those  of  judicial  char- 
acter. As  to  the  hitter,  court  process  nuist  l)e  served, 
according  to  the  local  rules  of  procedure  in  force  and 
applicable.  For  the  rules  as  to  such  cases  in  Ontario 
see  Holmested,  Judicature  Act,  4th  ed.,  p.  341. 

97.  Notices  to  be  served  by  the  company  upon  the  share- 
holders may  be  served  either  personally  or  ])y  sending  them 
through  the  post,  in  registered  letters,  addressed  to  the  share- 
holders at  their  places  of  abode  as  they  appear  on  the  books  of 
the  company.    2  E.  VII.,  c.  15,  s.  83. 

See  ss.  87 -and  88. 


Time  from  98.  A  notice  or  other  document  served  by  post  by  the  com- 

eervice  P^^^J  '^^  ^  siiareholder  shall  be  deemed  to  be  served  at  the  time 

reckoned.       when  the  registered  letter  containing  it  would  be  delivered  in 

the  ordinary  course  of  post.    2  E.  VII.,  c.  15,  s.  83. 

Actions  be-  99.  Auy  description  of  action  may  be  prosecuted  and  main- 

*»"n^"  nd™'    ^^^^^^  between  the  company  and  any  shareholder  thereof.  2  E. 
sKareholders.  VIT.,  c.  15,  S.  85. 


Setting 
forth  incor- 
poration in 
legal  pro- 
ceedings. 


100.  In  an  action  or  other  legal  proceedings,  it  shall  not  be 
requisite  to  set  forth  the  mode  of  incorporation  of  the  company, 
otherwise  than  by  mention  of  it  under  its  corporate  name  as 
incoi'porated  by  virtue  of  letters  patent,  or  of  letters  patent  and 
supplementary  letters  patent,  as  the  case  may  l)e,  under  this 
Part.    2  E.  VTT.,  c.  15,  s.  86. 

Section  99  may  be  regarded  as  declaratory.  It  is  a 
well  settled  principle  that  the  company  as  a  body  is 
entirely  distinct  from  the  shareholders  who  compose 
it,  and  this  rule  applies  even  to  a  **one  man  compan3^" 
See  Rielle  v.  Reid  (1899)  26  A.  R.  54;  Salomon  v.  Salo- 
mon [1887]  A.  C.  22;  Wood  v.  Reesor  (1895)  22  A.  R. 
57. 


PROCEDUEE. 


545 


Whatever  doubts  may  have   existed  at  the  time       Sects, 
when   the    Joint    Stock    Companies    Acts    were    first     95-100. 
passed,  respecting  the  right  of  a  shareholder  to  sue  the 
company,  it  is  now  clear  that  such  a  right  would  exist 
without  any  statutory  enactment  such  as  sec.  99. 

By  the  Imperial  Companies  Act  the  certificate  of  Effect  of 
registration  is  made  ''conclusive  evidence"  that  all  the  iio&iii. 
requirements  in  regard  to  registration  have  been  com- 
plied with.     See  Dominion  Act,  ss.  110,  111. 

The  effect  of  these  and  similar  sections  is  that 
where  an  action  is  brought  by  a  company  the  defendant 
cannot  set  up  by  way  of  defence  that  the  charter  of  the 
company  was  obtained  by  fraud,  etc.,  or  otherwise  irre- 
gularly. 

In  the  absence  of  such  provisions  irregularity  in 
obtaining  a  charter  would  afford  a  defence  to  an  action 
by  the  company.  And  where  a  company  was  incor- 
porated under  an  Ontario  Act  which  had  no  similar 
provisions,  it  was  held  to  be  open  to  the  defendants  to 
show  that  the  corporate  character  had  never  been 
obtained  in  consequence  of  the  non-performance  of 
conditions  plainly  required  to  be  precedent  to  the  right 
to  acquire  corporate  status:  Hamilton  and  Flamhoro 
Road  Co.  V.  Toumsend  (1887)  13  A.  E.  534.  See  Re 
National  Debenture  and  Assets  Corporation  [1891]  2 
Oh.  505;  Re  Laxon  &  Co.  (No.  2)  [1892]  3  Ch.  555; 
Onlrs  V.  Tiirrpiand  (1867)  L.  R.  2  H.  L.  p.  354;  Salomon 
V.Salomon  [1897]  A.  C.  22. 

The  Dominion  Act,  s.  Ill,  expressly  excepts  vvo- ^cire  facias. 
ceedings  by  scire  facias  or  otherwise  for  the  purpose 
of  rescinding  or  annulling  letters  patent,  but  such  pro- 
ceedings may  be  taken,  even  in  the  absence  of  such 
I)rovision. 

Where  the  Crown  is  imposed  on  by  a  false  sugges- 
tion, or  where  a  grant  has  been  made  by  mistake  or  in 
ignorance  of  some  material  fact,  or  it  has  granted  any- 
tiiing  which  by  law  it  cannot,  it  may  by  its  prerogative 
repeal  its  own  grant.     And  where  by  several  letters 
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54-6  noiMixiox  companies  act. 

Sects,      pntoiit  the  selt'-same  thing  has  boon  granted  to  several 

95-100.    persons,  the  first  patentee  is  permitted  in  the  mean- 

'^^^~^^^'~  time  at  the  snit  of  the  Crown  to  repeal  the  subsequent 

'vltent  letters    patent.     And  in   every   case    of    a   patent  so 

granted  whicli  is  injurious  to  anotlier,  the  injured  party 

is  permitted  to  use  the  name  of  the  Crown  in  a  suit  by 

scire  facias  for  the  repeal  of  the  grant.    2  Wms.  Saund. 

72,  Notes;  R.  v.  Bailiffs  of  Bewdley  (1712)  1  P.  Wms. 

207 ;  Maijor  of  Colchester  v.  Brooke  (1845)  7  Q.  B.  385 ; 

Reg.  V.  Arnaud  (1846)  9  Q.  B.  806;  Banque  d'Hoche- 

laga  v.  Murray  (1889)  15  App.  Cas.  414. 

The  action  will  also  lie  where  a  company  is  author- 
ized to  carry  on  business  provided  a  certain  condition 
is  complied  with,  and  there  is  not  compliance.  Thus, 
where  a  company  by  its  Act  of  incorporation  was 
authorized  to  carry  on  business  provided  $100,000  of 
its  capital  stock  were  subscribed  for  and  thirty  per 
cent,  paid  thereon,  within  six  months  after  the  passing 
of  the  Act,  and  only  $60,500  had  been  bona  fide  sub- 
scribed prior  to  the  commencing  of  the  operations  of 
the  company,  the  balance  having  been  subscribed  for 
by  G.  in  trust,  who  subsequently  surrendered  a  portion 
of  it  to  the  company,  and  the  thirty  per  cent,  had  not 
been  in  fact  paid  thereon,  it  was  held  that  this  being  a 
Dominion  statutory  charter  proceedings  to  sot  it  aside 
were  properly  taken  by  the  Attorney-General  of  Can- 
ada, and  that  the  bona  fide  subscription  of  $100,000 
within  six  months  from  the  date  of  the  passing  of  the 
Act  of  incorporation,  and  the  payment  of  the  thirty 
per  cent,  thereon,  were  conditions  precedent  to  the 
legal  organization  of  the  company  with  power  to  carry 
on  business,  and  as  these  conditions  had  not  been  bona 
fide  and  in  fact  complied  with  within  such  six  months 
the  Attorney-General  of  Canada  was  entitled  to  have 
the  company's  charter  declared  forfeited:  Dominion 
Salvage  and  Wrecking  Co.  v.  Attorney-General  of  Can- 
ada (1892)  21  S.  C.  R.  72. 

And  in  a  proper  case,  such  as  a  charter  obtained  by 
fraudulent  application  for  letters  patent,  the  defend- 
ant, in  an  action  by  the  company,  may  apply  to  the 
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Attorney-General  to  obtain  a  writ  of  scire  facias  with      Sects, 
the  object  of  defeating  the  plaintiff's  action  against      95-100. 
him:  Banque  cVHochelaga  v.  Murray  (1889)  15  App. 
Cas.  414. 

See  also  on  scire  facias  Cie  des  Boissons  v.  Pro- 
cureur  General  (1906)  Q.  R.  15  K.  B.  546,  and  on  can- 
cellation A.  G.  V.  Toronto  Junction  Brcreation  Club 
(1904)  8  0.  L.  R.  440. 

See  also  notes  to  s.  27. 

Scire  facias  was  formerly  held  to  be  a  proper  and  Against  a 
appropriate  proceeding  against  a  shareholder  by  g^^  "^^  ^ 
creditor  who  holds  an  unsatisfied  execution  against  the 
company:  Brice  v.  Muvro  (1885)  12  A.  R.  p.  465; 
Moore  v.  Kirkland  (1856)  5  C.P.  452;  Jenkins  v.  Wil- 
cock  (1862)  11  C.  P.  505;  Fraser  v.  Hickman  (1863)  12 
C.  P.  584;  Tpre  v.  Wilkes  (1856)  ]3  U.  C.  R.  482. 

See  also  Union  Fire  Insurance  Co.  v.  Fitzsimmons 
(1882)  32  C.  P.  602;  Attorney-General  v.  Vanqhan 
Road  Co.  (1892)  19  A.  R.  234;  and  21  S.  C.  R.  631 ;, 
Attorney-General  v.  Niagara  Falls  S  Clifton  B.  Co. 
(1891)  18  A.  R.  453. 

A  copy  of  a  by-law  of  the  company  under  its  seal  Evidence, 
and  purporting  to  be  signed  by  an  officer  of  the  com- 
pany, is  prima  facie  evidence  of  the  by-law  under  s. 
109.  Certain  of  the  books  of  the  company  are  also 
made  prima  facie  evidence  of  all  facts  purporting  to  be 
stated  in  them.    See  s.  107  infra. 

As  to  the  evidence  by  which  the  fact  of  incorpora- 
tion and  the  contents  of  the  letters  patent  are  proved, 
see  ss.  no  and  111. 

Tn  actions  cor|)orations  may  usually  be  served  by  Actions 
serving  the    pi-esident,    cashier,    treasurer,  secretarv  "'^•'""^^ 

,      ,  .  '  '        ^   ^''"'^  .*' companies. 

cJerk  ()]•  other  agent  of  the  corporation.    See  s.  95. 

P)iH  where  the  ))laintiff  ()])tain('d  judgment  by  de- 
finilt  ill  any  action  against  tlie  defendant  company  of 
wliich  li(-  was  president,  and  the  writ  in  the  action  was 
served  upon  plaintiff  only,  and  there  was  no  ojhcr 
service  upon,  or  notice  of  tlie  pendency  of  tlie  action 
given  to,  anyone  connected  with  the  company  or  co]i- 
oerned  in  its  affairs,  it  was  lield  that  the  mode  of  ser- 
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Sects.      \  \cv  adopted  was  one  that  could  not  be  adopted,  and 

^^•^QQ-    tliat  the  judge  to  whom  the  application  was  made  had 

the  rii>iit  to  set  it  aside  as  an  abuse  of  the  process  of 

the  Court:  Holmes  v.  Steiviacke  Railivay  Co.  (1899)  32 

N.  S.  R.  395. 

Actions  Service  on  the  liquidator  of  a  company  is  not  good 

cimipjinies.     service  on  the  company:'  Re  Floiuers  (1896)  75  L.  T. 

306. 

A  colonial  government  and  a  foreign  government 
are  not  considered  to  be  corporations:  Sloman  v. 
Governor  of  New  Zealand  (1876)  1  C.  P.  D.  563. 

As  to  the  residence  of  a  corporation,  see  Bank  of 
Nova  Scotia  v.  McKinnon  (1892)  12  C.  L.  T.  US;  Bank 
of  Toronto  v.  Pickering  (1919)  17  0.  W.  N.  161,  and 
notes  to  s.  30. 

An  action  for  deceit  will  lie  against  a  corporation : 
Moore  v.  Ontario  Investment  Association  (1888)  16  0. 
R.  269;  Barivick  v.  English  Joint  Stock  Bank  (1867)  L. 
R.  2  Ex.  265 ;  Nelles  v.  Ontario  Investment  Association 
(1889)  17  0.  R.  129. 

And  it  may  also  be  liable  for  false  imprisonment 
under  an  order  of  its  agent  acting  within  the  scope  of 
its  authority:  Lyden  v.  Magee  (1888)  16  0.  R.  105,  but 
not  where  the  act  was  one  the  company  "could  not 
legally  have  done":  Emerson  v.  Niagara  Navigation 
Co.  (i883)  2  0.  R.  528. 

As  to  description  of  a  company  in  a  writ  of  sum- 
mons, see  Bank  of  British  North  America  v.  Howley, 
14  Que.  S.  C.  422. 

A  corporation  has  the  same  right  as  an  individual 
to  withdraw  its  name  from  litigation  to  which  it  has 
been  made  a  party  plaintiff,  but  of  which  it  does  not 
approve:  International  Wrecking  Co,  v.  Murphy 
(1888)  12P.  R.  423. 

The  company  itself  is  the  proper  plaintiff  in  actions 
for  injury  to  the  corporate  property,  and  such  an  ac- 
tion by  shareholders  alone,  showing  no  reason  why  the 
company  has  not  instituted  the  proceedings,  cannot  be 
sustained. 
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But  whore  the  complaint  was  that  a  majority  of  the  Sects, 
shareholders  had  obtained  possession  of  the  company's  95-100. 
name  and  the  control  of  its  seal,  and  w^ere  using  it  im- 
properly for  their  o^vn  benefit  and  causing  injury  to 
the  company's  property,  it  was  held  that  an  action 
could  be  sustained  in  the  name  of  one  or  more  share- 
holders, on  behalf  of  themselves  and  all  others  except 
defendants,  against  the  company  and  the  majority  of 
the  shareholders:  Wilberforce  Educational  Institute  v. 
Eolden  (1884)  17  0.  E.  439. 

As  to  an  action  brought  in  the  name  of  the  company 
after  a  liquidator  has  been  appointed,  see  Sarnia 
Agricidtural  Implement  Manufacturing  Co.  v.  Hutch- 
inson {\m^)  11  O.^.QIQ. 

In  order  that  an  action  by  one  shareholder  may  be 
maintained  on  behalf  of  the  company,  though  he  sues 
on  behalf  of  himself  as  well  as  all  shareholders  other 
than  the  defendants,  it  is  not  sufficient  to  show  that  the 
company  was  under  the  absolute  control  of  the  defend- 
ants in  the  action,  unless  it  is  clearly  indicated  that  the 
control  was  exercised  at  the  time  the  action  was  com- 
menced: Weatherbe  v.  WJiitney  (1897)  30  N.  S.  R.  49. 
Where  an  action  is  taken  by  the  shareholders  of  a 
company  against  a  shareholder-director  such  defend- 
ant should  be  excepted  from  the  general  body  of  share- 
holders referred  to  in  the  style  of  cause  as  plaintiffs: 
Wheeler  v.  Freame  and  Alberta  Farmers  (1914)  7 
W.  W.  R.  191. 

Wliere  the  defendant  referred  to  the  directors  as 
having  appointed  themselves  by  fraudulent  means,  and 
stated  that  all  business  transacted  by  them  was  con- 
trary to  law,  it  was  held  that  the  statement  was  de- 
famatory of  the  plaintiff  company,  and  the  company 
might  sue  for  libel :  Owen  Sound  Buildivfj  and  Savinps 
Society  V.  Meir  (1893)  24  O.  R.  109.  Soi'  also  Journal 
Prinfivri  Co.  v.  McLean  (1894)  25  O.  R.  509. 

W'Imic  a  iiinii  was  initiated  into  a  secret  order  in 
IIk;  |)1(  sciicc  of  the  i)riiici])al  officers  and  a  number  of 
mem])ors  of  tiie  order,  and  was  injured  by  rough  usage, 
it  was  held  that  proceedings  must  be  taken  to  have  been 
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Sects.      done  with  the  consent  of  the  corporate  body,  and  ihat 
95-100.     the  defendants  were  liable  in  dama.2:es  for  the  injuries 
sustained:  Kinver  v.  Phoenix  Lodfie  J.  0.  0.  F.  (1885) 
7  0.  R.  377. 

Where  a  contract  is  ultra  vires  of  a  company,  but 
a  consent  judgment  is  obtained  upon  it,  the  question  of 
ultra  vires  not  having'  been  raised  on  the  pleadings  or 
facts  stated,  it  has  been  held  that  the  consent  judgment 
was  of  no  greater  validity  than  the  contract,  and  that 
an  action  would  lie  to  set  it  aside :  Great  North-West 
By.  Co.  V.  Charlebois  [1899]  A.  C.  114. 
Actions  Where  the  plaintiff  was  employed  by  one  of  the 

TOmpanies.  pi'ovisional  directors  of  the  defendant  railway  com- 
l)any  to  do  certain  work  on  behalf  of  the  comyiany  in 
advertising  and  promoting  its  undertaking  and  the 
evidence  establis-hed  that  this  director  was  intrusted 
by  the  company  with  the  performance  of  the  various 
duties  necessary  for  the  purpose  of  promoting 
and  furthering  the  undertaking;  and  that  he 
did  this,  from  time  to  time,  without  any  specific 
instructions  from  his  co-directors  at  formal  meetings 
of  the  board,  everything  being  done  in  the  most 
informal  manner;  but  that  they  were  fully  cognizant 
of  what  he  did  and  of  his  manner  of  doing  it,  and 
vested  in  him,  either  tacitly  or  by  direct  authorization, 
the  right  and  authority  to  transact  the  business  of  the 
company.  Held,  that  the  plaintiff  was  entitled  to  re- 
cover from  the  company  the  value  of  his  work :  Allen  v. 
Ontario  and  Rainy  River  R.  Co.  (1898)  29  0.  R.  510. 
As  to  an  action  for  goods  supplied  to  an  inchoate 
company,  see  Seifert  v.  Irving  (1888)  15  0.  R.  173. 

Where  by  an  Act  extending  the  powers  of  a  gas 
company  certain  duties  and  obligations  were  imposed 
on  it  for  the  benefit  of  its  customers  with  a  view  to 
the  reduction  of  the  price  of  gas  contingent  on  the 
amount  of  surplus  net  profit,  but  no  pecuniary  penalty 
was  imposed  for  default  and  no  right  of  action  given 
to  persons  aggrieved,  provision,  however,  being  made 
for  its  accounts  being  audited  by  direction  of  the 
mayor  of  the  corporation  with  whose  assent  the  com- 
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pany  was  orig-inally  established.  Held,  that  no  individ-  Sects, 
ual  customer  had  a  right  of  action  against  the  company  95-100. 
for  non-compliance  with  the  provisions  of  the  Act. 
Snch  a  right  only  arises  where  given  by  the  Act,  and 
especially  so  where  the  Act,  as  in  this  case,  is  in  the 
nature  of  a  private  legislative  bargain  and  not  one  of 
public  and  general  policy:  Johnston  and  Toronto 
Foundry  Co.  v.  Consumers'  Gas  Co.,  (1898)  A.  C.  447. 

See  also  Mo7itreal  Street  Railway  Co.  v.  Ritchie, 
16  S.  C.  R.  622;  Flatt  v.  Waddell,  Townsend  v.  Wad- 
dfll,  18  O.  R.  539;  McSherry  v.  Commissioners  of  the 
Cohourq  Toivn  Trust  (1880)  45  U.  C.  R.  250;  Walms- 
ley  V.  Rent  Guarantee  Co.  (1881)  29  Gr.  484;  Wilson 
V.  JFAna  Life  Assurance  Co.  (1879)  8  P.  R.  131 ;  Chris- 
topher V.  Noxon  (1884)  4  0.  R.  672. 

And  as  to  the  examination  of  a  company  as  a 
judgment  debtor,  see  Charlebois  v.  Great  North-West 
n.  Co.  (1892)  15  P.  R.  10. 

As  to  proceedings  against  companies  by  summons 
or  indictment,  see  The  Queen  v.  Toronto  Railivaij  Co. 
(1898)  30  0.  R.  214;  Re  Chapman  S  City  of  London 
(1890)  19  0.  R.  33. 

101.  Whenever  the  interest  in  any  shares  of  the  capital  stock  Prooedure 
of  the  company  is  transmitted  hy  the  death  of  any  shareholder  ^w^oj^ghip 
or  otherwise,  or  whenever  the  ownership  of  any  sliares  or  the  when  shares 
legal  right  of  possession  of  the  same  changes  by  any  lawful  'T;*"  tnms- 
means,  other  than  by  transfer  according  to  the  provisions  of  this  ^visfithan 
Part,  and  the  directors  of  the  company  entertain  reasonable  by  transfer, 
doubts  as  to  the  legality  of  any  claim  to  such  shares,  the  com- 

I>any  niay  make  and  file  in  the  court  in  the  province  or  territory 
in  W'hich  the  head  nITice  of  the  company  is  situated,  a  declaration 
and  petition  in  writing,  addressed  to  the  justices  of  the  court, 
setting  forth  the  facts  and  the  number  of  shares  previously 
l)elonging  to  the  person  in  whose  name  such  shares  stand  in  the  q,.,|,,^  ^j 
books  of  the  company,  and  praying  for  an  order  or  judgment  oonrt  may 
jidjmlicating  and   awarding  the   said   shares  to  the   person   or ''c  obtained 
persons  legally  entitled  to  the  same.     2  E.  VIT.,  c.  15,  s.  53.  °"  petition. 

102.  \otice  of  the  intention  lo  jiresont  such  petition  shall  be  Notice  of 
given  to  the  person  claiming  snch  shares,  or  to  the  attorney  of  y'teniion 
such  person  duly  authorized  for  the  purpose,  who  shall,  upon  the 

filing  of  such  petition,  establish  his  right  to  tlie  shares  referred 
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Sects.       to  ill  such  petition  ;  nnd  tlio  time  to  plond  and  all  otlier  pro- 
102-105.     ceedings  in  such  oases  shall  be  the  same  as  those  observed  in 
analogous  cases  before  such  court.    2  E.  VII.,  c.  15,  s.  53. 


ripad'n' 
Costs. 


Order  to 
guide  com- 
pany. 
Order  a 
release. 


103.  The  costs  and  expenses  incurred  by  the  company  in 
procuring  such  order  or  judgment  shall  be  paid  to  the  company 
by  the  person  or  persons  to  whom  such  shares  are  declared  law- 
fully to  belong  and  such  shares  shall  not  be  transferred  in  the 
books  of  the  company  until  such  costs  and  expenses  are  paid, 
but  this  provision  shall  in  no  way  prejudice  the  right  of  the 
person  adjudged  to  be  the  lawful  owner  of  such  shares  to  re- 
course according  to  the  practice  of  the  court  for  such  costs  and 
expenses  against  any  person  contesting  his  right  to  such  shares, 
2  E.  YU.,  c.  15.  s.  53. 

104.  The  company  shall  be  guided  by  the  order  or  judgment 
of  the  court  establishing  the  riglit  to  such  shares. 

2.  Such  order  or  judgment  shall  have  the  effect  of  a  release 
from  every  other  claim  to  the  said  shares  or  arising  in  respect 
thereof  and  shall  fully  indemnify  and  save  harmless  the  said 
company  from  any  such  claim.    2  E.  VII.,  c.  15,  s.  53. 

The  procedure  laid  down  by  these  sections  does  not 
appear  to  have  been  made  much  use  of;  for  a  case 
in  the  province  of  Quebec,  see  In  re  Denoon  (1899) 
Q.  R.  15  S.  C.  567.  Where  there  are  competing  claim- 
ants for  shares  the  proper  course  for  the  company 
is  to  interplead,  Re  Underfeed  Stoker  Co.  (1901)  1 
0.  L.  R.  42.  For  the  procedure  on  the  death  of  a 
shareholder  and  an  application  for  registration  by  his 
executors  or  administrators  or  a  transfer  from  them, 
see  the  notes  to  ss  64ff.  ''  Transfer  of  Shares." 


Annual 
meeting. 


Balance 
sheet. 


Statements  and  Returns. 

105.  (1)  An  annual  meeting  of  the  company  shall  be  held 
at  snch  time  and  place  in  each  year  as  the  special  Act,  letters 
patent,  or  by-laws  of  the  company  provide,  and  in  default  of 
such  provisions  in  that  behalf  an  annual' meeting  shall  be  hel-d  at 
the  place  named  in  the  special  Act  or  letters  patent  as  the  plaee 
of  the  head  office  of  the  company,  on  the  fourth  Wednesday  in 
January  in  every  year. 

(2)  At  such  meeting  the  directors,  shall  lay  before  the 
company, — 

(a)  a  balance  sheet  made  up  1o  a  date  not  imore  than  four 
months  before  such  annual  meeting:  Provided  however 
that  a  company  which  carries  on  its  undertaking  out  of 
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Canada  may,  by  resolution  at  a  general  meeting,  extend    Sect.  105. 

this  period  to  not  more  than  six  months;  

(6)  a  general  statement  of  income  and  expenditure  for  the 
financial  period  ending  upon  the  date  of  such  balance 
sheet ; 

(c)  the  report  of  the  auditor  or  auditors; 

(d)  such  further  information  respecting  the  company's 
financial  position  as  the  special  'Act,  letters  patent  or 
by-laws  of  the  company  require. 

(3)   Every  balance  sheet  shall  be  drawn  up  so  as  to  distin- Details  of 
guish  severally  at  least  the  following  classes  or  assets  and  balance 
liabilities,  namely: —  sheet. 

(a)  cash; 

(b)  debts  owing  to  the  company  from  its  customers; 

(c)  debts  owing  to  the  comjiany  from  its  directors,  officers 
and  .shareholders  respectively; 

(d)  stock  in  trade; 

(e)  expenditures  made  on  account  of  future  business; 
(/)   lands,  buildings,  and  plant ; 

(g)  goodwill,  tfranchises,  patents  and  copyrights,  trade- 
marks, leases,  contracts  and  licenses; 

(h)  debt  owing  by  the  company  .secured  by  mortgage  or 
other  lien  upon  the  property  of  the  company; 

(i)   debts  owing  by  the  company  but  not  secured; 

(;')  amount  of  common  .shares,  subscribed  for  and  allotted 
and  the  amount  paid  thereon,  showing  the  amount  thereof 
allotted  for  services  rendered,  for  commissions  or  for 
as.'sets  acquired  since  the  lai't  annual  meeting; 

(k)  amount  of  preferred  shares  subscribed  for  and  allotted 
and  the  amount  paid  thereon,  showing  the  amount  thereof 
allotted  for  services  rendered,  for  commissions  or  for 
assets  acquired  si)ice  the  last  annual  meeting; 

(I)   indirect  and  contingent  liabilities.     Oniaiio  Companies 

Act,  s.  J/S.  ■■}■■'.' 

(m)   amount    written   off   on    account   of   depreciation    of 

plant,   machinery,   good-will   and    similar   items.      Ncir. 

7-8  Goo.  v.,  1917,  c.  25,  s.  12- 

See  the  notes  to  ss.  87ff.  supra. 

106,  (1)  Every  company  having  a  share  capital  .shall,  on  or  _vnm:nl 
before  the  first  day  of  June  in  every  year,  make  a  suinniary  as  n'tm-ns. 
of  dale  the  thirty-first  day  of  March  preceding,  specifying  the 
following  particulars : — 

(a)   The  corporate  name  of  the  company;  rui-tiniliirs. 

(h)  Tlie  manner  in  which  the  company  is  incoi  ponilcil 
whether  by  special  Act  or  by  letters  patent  and  the  date 
thereof; 
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106.  ('■)  Tlu'  plncc  of  the  lioad  oftice  of  the  company,  giving 
the  strei^t  and  number  thereof  when  possible; 

{(I)  The  date  upon  wliii'h  the  last  annual  meeting  of  share- 
holders of  the  company  was  held ; 

(e)  The  amount  of  the  share  eaiutal  of  the  comipany,  and 
the  number  of  shares  into  which  it  is  divided; 

(/)  The  number  of  shares  taken  from  the  commencement 
of  the  company  up  to  the  date  of  the  return ; 

(g)   The  amount  called  up  on  each  share; 

{h)   The  total  amount  of  calls  received; 

(i)  The  total  amount  paid  on  sliares  otherwise  than  in 
cash,  showing  severally  the  amounts  paid  by  services, 
commissions  or  assets  acquired  since  the  last  annual 
return ; 

(;')   The  total  amount  of  calls  unpaid; 

(k)  The  total  amount  of  the  sums  (if  any)  paid  by  way 
of  commission  in  respect  of  any  shares,  bonds  or  deben- 
tures, or  allowed  by  way  of  discount  in  respect  of  any 
bonds  or  debentures; 

(1)  The  total  number  of  shares  forfeited,  and  the  amount 
paid  thereon  at  the  time  of  forfeiture ; 

(m)  The  total  amount  of  shares  issued  as  preference  shares 
and  the  rate  of  dividend  thereon,  and  whether  cumulative ; 

(n)  The  total  amount  paid  on  such  shares; 

(o)  The  total  amount  of  debentures,  debenture  stock  or 
bonds  authorized  and  the  rate  of  interest  thereon ; 

(p)  The  total  amount  of  debentures,  debenture  stock  or 
bonds  issued; 

(q)  The  total  amount  paid  on  debentures,  debenture  stock 
or  bonds,  showing  severally  the  amounts  of  discount 
thereon  and  the  amounts  issued  for  services  and  assets 
acquired  since  the  last  annual  return ; 

(r)   The  total  amount  of  share  warrants  issued; 

(s)  The  names  and  addresses  of  the  persons  who  at  the 
date  of  the  return  are  the  directors  of  the  company,  or 
occupy  the  position  of  directors,  by  whatever  name  called. 

(2)  The  said  summary  must  be  completed  and  filed  in 
duplicate  in  the  Department  of  the  Secretary  of  State  of  Canada 
on  or  before  the  first  day  of  June  aforesaid.  Each  of  the  said 
duplicates  shall  be  signed  by  the  president  and  the  manager  or, 
if  these  are  the  same  person,  by  the  president  and  hy  the  secre- 
tary of  the  company,  and  shall  be  duly  verified  by  their  affidavits. 
There  shall  also  be  filed  therewith  an  affidavit  proving  that  the 
copies  of  the  said  summary  are  duplicates.     New. 

(3)  If  a  company  makes  default  in  complying  with  any 
requirement  of  this  section  it  shall  be  liable  to  a  fine  not 
exceeding  twenty  dollars  for  every  day  during  which  the  default 
continues,  and  every  director  and  manager  of  the  company  who 
knowingly  and  wilfully  authorizes  or  permits  the  default  shall 
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be  liable  to  the  like  penalty,  and  suoh  fines  may  be  recoverable   Sect.  106. 
on  summary  conviction.     Ontario  Companies  Ad,  sec.  13Jf  in 
part,  and  Impeiial  Companies  Act,  sec.  26  in  part. 

(4)  The  Secretary  of  State  of  Canada,  or  an  official  of  the  Endorsement 
Department  of  the  Secretary  of  State  of  Canada  designated  for  »£  summary, 
that  purpose,  shall  endorse  upon  one  duplicate  of  the  above 
summary  the  date  of  the  receipt  thereof  at  the  Department  of 

the  Secretary  of  State  of  Canada,  and  shall  return  the  said 
duplicate  summary  to  the  company  and  the  same  shall  be  retained 
at  the  head  office  of  the  company  available  for  perusal  of  for  the 
purpose  of  making  copies  thereof  or  extracts  therefrom  by  any 
shareholders  or  creditor  of  the  company.     New. 

(5)  The  duplicate  of  the  said  summary  endorsed  as  afore-  Proof  of 
said  shall  be  pnma  facie  evidence  that  the  said  summary  was  ^°  orsement. 
filed  in  the  Department  of  the  Secretary  of  State  of  Canada 
pursuant  to  the  provisions  of  this  section  on  any  prosecution 

under  subsection  (3)  of  this  section,  and  the  signature  of  an 
official  of  the  Department  of  the  Secretary  of  State  of  Canada 
to  the  endorsement  of  the  said  duplicate  shall  be  deemed  pHma 
facie  evidence  that  the  said  official  has  been  designated  to  affix 
his  signature  thereto.     New. 

(6)  A  certificate  under  the  hand  and  seal  of  office  of  the  Proof  of 
Secretary  of  State  of  Canada  that  the  aforesaid  summary  in  ^^^  "^^.^ 
duplicate  was  not  filed  in  the  Department  of  the  Secretary  of  mary. 
State  of  Canada  by  a  company  pursuant  to  the  provisions  of  this 
section  shall  be  pi-ima  facie  evidence  on  a  prosecution  under 
subsection  (3)  of  this  section  that  such  summary  was  not  filed 

in  the  Department  of  the  Secretary  of  State  of  Canada.    New. 

(7)  Companies  organized  after  the  thirty-first  day  of  Marcli  ^^^^™P''^'"^^ 
in    any   year    shall   not   be    subject   to   the    provisions   of   this  ^^^^^  ■ 
section  until  the  thirty-first  day  of  March  of  the  following  year. 

New. 

(8)  The  name  of  a  company  which,  for  three  consecutive  Effect  of 
years,  has  omitted  to  file  in  the  Department  of  the  Secretary  ^^;l!^,llly  S? 
of  State  of  Canada  the  said  annual  summary  may  be  given  in  three  years, 
whole  or  in  part  to  a  new  company  unless  the  defaulting  com- 
pany, on  notice  by  the  Secretary  of  State  of  Canada  by  regis- 
tered letter  addressed  to  the  company  or  its  president  as  shown 

by  its  last  return,  proves  to  the  satisfaction  of  tlie  Secretary  of 
State  of  Canada  that  it  is  still  a  subsisting  company:  Trovidod 
that  if  at  the  end  of  one  month  from  the  date  of  such  notice, 
the  Secretary  of  State  of  Canada  has  not  received  from  tbe  com- 
pany or  its  president  response  to  such  notice,  the  company 
may  be  deemed  not  to  be  a  subsisting  corporation,  and  no 
longer  entitled  to  the  sole  use  of  its  corporate  name:  Tro- 
vided  also  tbat  when  no  annual  summary  lias  l)een  filed  by  a 
company  for  three  years  immediately  following  its  incor])orati<)?i 
its  name  may  be  given  to  another  company  without  notice,  and 


of  section. 
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Sect.  106.    t^iu'h   coinpnnv   >h;ill    1h>   (Ifciiicd    not    to  he  siiljsistiiii^.      Onlario 

Com  panics  Act,  sec.  06. 

Application  (<))   This  .section  shall,  iniihitis  mutandis,  bo  ;ip|)lic;il)lc  to 

corporations  without  share  capital  with  respect  to  a  summary 
setting  out  the  particulars  referred  to  in  paragraphs  (a),  (&), 
(c),  {d),  (0),  {p),  and  (q)  of  subsection  (1)  of  this  section 
and  to  directors,  managers  and  other  officers  of  such  corpora- 
tions.   New.    r-8  Geo.  Y.,  1917,  c.  25,  s.  13. 

Cf.  Imperial  Companies  (Consolidation)  Act,  1908 
s.  26. 

The  penalty  imposed  on  directors  is  for  knowingly 
and  wilfully  authorizing  a  default.  Being  a  director  is 
prima  facie  evidence  of  having  knowingly  and  wilfully 
authorized  the  default:  Gibson  v.  Barton,  (1875)  -L.  R. 
10  Q.  B.  329;  Edmonds  v.  Foster  (1875)  45  I..  J.  M.  C. 
41;  and  this  rule  applies  to  de  facto  directors  or 
officers:  Gibson  v.  Barton,  supra.  As  to  what  con- 
stitutes wilfully  permitting  default,  see  Seagram  v. 
Pneuma  Tubes,  Ltd.  (1919)  43  0.  L.  R.  513  (App.  Div.) ; 
Park  V.  Laivton  (1911)  1  K.  B.  588. 

If  this  section  is  not  complied  with,  there  is  a  con- 
tinuing default,  no  matter  how  many  days  may  have 
elapsed:  R.  v.  Catholic  Life  and  Fire  Insurance  Co. 
(1883)  48  L.  T.  675.  In  this  case  there  was  default  for 
five  years. 

"  Duplicate  "  is  a  document  which  is  the  same  in 
all  respects  as  some  otlier  instrument  from  which  it 
in  indistinguishable  in  its  essence  and  its  operation. 
It  is  perhaps  a  more  exact  word  than  copy  or  even 
than  the  term  true  copy,  for  in  these  there  may  be 
more  or  less  variation  from  the  original.  Even  with 
latitude  of  construction  a  duplicate  must  bear  the 
meaning  of  a  document  identical  with  another  in  all 
essential  respects:  Toumer  v.  Hiawatha  Gold  Mining 
Co.  (1899)  30  0.  R.  547;  Toms  v.  Gumming  (1843)  8 
Scott  N.  R.  p.  917;  Leim  v.  Roberts  (1861)  11  C.  B.  N. 
S.  p.  29. 

Where  the  name  of  a  shareholder  was  contained 
in  the  list  transmitted  to  the  Provincial  Secretary,  but 
omitted  in  the  list  posted  up  in  the  head  office  of  the 
company,  it  was  held  that  the  lists  were  not  duplicates 
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and  that    the    company    was    liable    to    the    penalty :  Sect.  106. 
Toumer  v.  Hiaivatha  Gold  Mining  Co.,  supra. 

The  section  contains  no  provision  similar  to  s.  135 
(6)  of  .the  Ontario  Act  R.  S.  0.  (1914)  c.  178  to  enable 
a  private  person  to  sue  on  his  o"\\m  behalf  for  the 
recovery  of  the  penalty  on  obtaining  the  proper  con- 
sent. Where  an  obligation  is  created  by  a  statute 
for  the  benefit  of  the  public  generally  there  is  no 
separate  right  of  action  for  every  person  injured  by 
a  breach  thereof  in  no  other  manner  than  the  rest  of 
the  public:  Clegg  v.  Earlnj  Gas  Co.  (1896)  1  Q.  B.  at 
p.  594.  Thus  it  was  held  that  there  was 'no  individual 
right  of  action  to  enforce  compliance  with  the  provis- 
ions of  the  statutes  of  Nova  Scotia  requiring  the  filing 
of  certain  information  by  foreign  companies  transact- 
ing business  in  the  province,  even  where  no  penalty 
was  provided  by  the  act  in  the  event  of  a  breach: 
Merritt  v.  Copper  Croivn  (1903-04)  36  N.S.E.  383. 

Evidence. 

107.  All  books  required  by  this  Part  to  be  kept  by  the  com-  pookstobe 
panv  pball  in  any  action,  suit  or  proeeGflin<^  a'^ainst  tbe  company  prima  facie 
or  against  any  sharebolder  be  prima  facie  evidence  of  all  facts  ^^^j^^^fj"^^' 
purporting  to  be  thereby  stated."     2  E.  VII.,  c.  15,  s.  78. 

Entries  in  the  books  of  a  company  at  common  law  common 
are  evidence  against  the  company  in  respect  of  the  '■•^"'• 
matters  to  which  the  entries  relate  in  the  same  way 
as  books  kept  by  a  tradesman  are :  7?r  Bi-anlsea  Island 
Co.,  1  Meg.  C.  R.  12. 

The  books,  which  are  made  prima  facie  evidence 
by  these  sections,  are  those  containing  the  copies  of 
the  letters  patent,  the  naines  of  the  shni'cholders  of 
the  company  with  their  address,  the  stock  ledger  con- 
taining the  number  of  shares  held  by  each  shareholder 
and  tJie  amounts  paid  in  and  unpaid  thereon,  tlie  regis- 
ter of  transfers  containing  the  date. and  ])articulars  of 
all  transfers  of  stock,  and  the  ])ook  contniniiig  the 
names  and  addresses  of  jjast  and  |)resent  directors  of 
the  company.  These  books  are  also  oi)eu  to  the  in- 
spection of  d'cditoi's  ;nid  slinrcliojdci's  of  tlic  comijany. 
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facie  evi- 
deuoe. 


Application 
of  section. 


Sect.  107.   The  books  of  account  of  the  company,  and  the  minute 
,.    ,     '~  book  of  the  board  of  directors  and  the  company,  are 

Ikioks  prima  ..         •  ;• 

not  required  to  be  kept  open  lor  inspection,  nor  are 
they  made  prima  facie  evidence  as  in  the  former  case. 
See  ss.  89-91. 

It  should  be  observed  that  the  section  applies  only 
in  actions,  suits,  or  proceedings  against  the  company 
or  a  shareholder.  Thus,  though  such  books  will  be 
evidence  against  the  company,  they  can  not  be  used 
against  any  one  sought  to  be  made  liable  as  a  share- 
holder until  he  has  been  otherwise  proved  to  be  such. 
Nor  if  a  proceeding  of  this  nature  is  instituted  by  a 
liquidator  is  it  to  be  deemed  to  be  one  ' '  between 
contributories  of  the  company"  so  as  to  make  the 
books  evidence  against  the  alleged  shareholder  by 
virtue  of  s.  144  of  the  Winding-up  Act:  Re  Interna- 
tional Electric  Co.,  Ltd.,  McMahan's  Case  (1914)  31 
0.  L.  R.  348. 

Where  books  are  declared  to  be  prima  facie  evi- 
dence the  case  therebv  made  out  may  be  rebutted  by 
other  evidence:  ArnoVsCase  (1887)  36  Ch.  D.  702; 
Re  International  Electric  Co.  Ltd.,  McMahan's  Case, 
supra,  at  p.  358. 

The  following  American  cases  may  also  be  referred 
to:— 

The  company's  books  cannot  be  used  as  evidence 
against  a  stranger  to  connect  him  with  the  corpor- 
ation, and  where  a  person  had  subscribed  for  stock 
under  the  condition  expressed  in  the  contract  that  he 
was  not  to  be  liable  until  $5,000  should  be  first  raised, 
he  was  held  not  to  be  a  member  of  the  corporation  so 
as  to  make  the  books  evidence  against  him  in  a  suit 
for  calls:  Chase  v.  Sycamore,  etc.,  R.  Co.  38  Illinois 
215. 

It  has  been  held,  however,  by  the  Supreme  Court  of 
the  United  States  that  when  the  name  of  an  individual 
appears  on  the  books  of  a  corporation  as  a  stockholder 
he  is  presumed  to  be  the  owner  of  the  stock  and  the 
onus  is  cast  on  him  of  showing  that  such  is  not  the 
case  :  Tnr'nhidl  v.  Payson,  95  U.  S.  418. 


Decisions. 


e\t:dexce. 
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At  commou  law  entries  in  corporation  books,  which  Sect.  107. 
are  of  a  public  nature  are  provable  either  by  the  pro-  Entries  in 
duction  of  the  original  books  or  by  examined  copies :  ^°°^^- 
Brocas  v.  Lord  Mayor  of  London  (1766)  1  Stra.  307. 

Entries  of  a  private  nature  must  be  proved  by  the 
production  of  the  original,  and  copies,  though  long 
preserved  among  the  corporate  papers,  are  not  admis- 
sible :  R.  V.  Givyn  (1767)  1  Stra.  401. 

Entries  in  the  public  books  of  a  corporation,  made 
by  the  proper  officer,  are  at  common  law  evidence,  even 
against  strangers,  of  the  public  acts  of  the  corporation; 
but  the  books  must  have  been  publicly  kept  as  the 
corporation  books:  Shreivshury  v.  Hart,  1  C.  &  P.  114; 
and  the  entries  made  by  the  usual  officer  or  his  substi- 
tute:  R.  V.  MotherseU\n64)  1  Stra.  93.  .     ■ 

Entries  in  the  public  books  of  a  corporation  as  to 
private  matters,  and  entries  in  private  books,  are  only 
receiva])le  as  admissions  against  a  corporation  in 
the  absence  of  express  provision :  Hill  v.  Manchester 
Watenvorks  (1833)  5  B.  &  Ad.  866.  But  see  Corpor- 
ation of  Waterford  v.  Price  (1847)  9  Irish  L.  R.  310; 
Hallmark's  Case  (1878)  9  Ch.  D.  329,  where  members 
had  acquiesced  in  them. 

A  company's  books  have  been  received  in  evidence 
notwithstanding  the  omission  of  a  shareholder's 
address  or  the  amount  paid  up.  See  Wolverhampton, 
etc.,  Co.  V.  Hawksford  (1861)  11  C.  B.  N.  S.  456.  A 
paper  containing  the  names  of  the  shareholders  was 
rejected  in  this  case  as  not  being  a  "register,"  and  in 
Re  Printiny,  etc.,  Co.  (1894)  2  Ch.  392,  similarly,  a 
series  of  allotment  sheets  not  intended  as  a  register 
under  the  Imperial  Act. 

Tlic  (joiirt  will,  however,  where  the  case  demands 
it,  take  cognizance  of  entries  in  books  irregularly  or 
improperly  kept:  Re  Sprouted  Food  Co.,  Hudson's 
Case' (]<){)-))  6  0..  W.  R.  514;  and  see  Union  Bank  v. 
Morris  (1900)  27  A.  R.  396;  Central  Bank,  Bainrs' 
Case  (1889)  16  A.  R.  237;  Boidtbee  v.  Gzoivski  (1898- 
99)  29  S.  C  .R.  54. 
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Proof  of 
service  by 

registering 
letter. 


E\-idence  of 
bv-laws. 


Proof  of 
incorpora- 
tion. 


Proof  of 
matters  set 
forth  in 
letters 
patent. 


J 'roof  by 
declaration 
or  aifidavit. 
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Tlio  making  of  false'entrios  in  tlio  books  required 
to  be  kc^pt,  or  refusal  or  wilful  neglect  to  make  any- 
proper  entry  therein  or  permit  inspection  and  the 
taking  of  extracts,  is  an  indictable  offence,  s.  117.  For 
the  penalty  imposed  on  refusal  to  produce  books  to  an 
inspector  appointed  under  s.  92  or  93,  see  s.  92  (5). 

108.  Proof  that  any  letter  properly  addressed  and  registered 
containing  any  notice  or  other  document  permitted  by  this  Part 
to  be  served  by  post  was  properly  addressed  and  registered  and 
was  put  into  the  post  office,  and  of  the  time  when  it  was  so  put 
in,  and  of  the  time  requisite  for  its  delivery  in  the  ordinary 
course  of  post,  shall  be  sufficient  evidence  of  the  fact  and  time  of 
service.    2  E.  VII.,  c.  15,  s.  83. 

109.  A  copy  of  any  by-law  of  the  company  under  its  seal 
and  purporting  to  be  signed  by  any  officer  of  the  company  shall 
be  received  as  against  any  shareholder  of  the  company  as  prima 
facie  evidence  of  such  by-law  in  all  courts  in  Canada.  2  E. 
VII.,  c.  15,  s.  k. 

110.  In  an  action  or  other  legal  proceeding,  the  notice  in 
the  Canada  Gazette  of  the  issue  of  letters  patent  or  supplement- 
ary letters  patent  under  this  Part  shall  be  prima  facie  proof  of 
all  things  therein  contained,  and  on  production  of  such  letters 
patent  or  supplementary  letters  patent  or  of  any  exemplification 
or  copy  thereof,  the  fact  of  such  notice  and  publication  shall  be 
presumed.    2  E.  VII.,  c.  15,  s.  86. 

111.  Except  in  any  proceeding  by  ■'tcire  facias  or  otherwise 
for  the  purpose  of  rescinding  or  annulling  letters  patent  or  sup- 
plementary letters  patent  issued  under  this  Part,  such  letters 
patent  or  supplementary  letters  patent,  or  any  exemplification 
or  copy  thereof,  shall  be  conclusive  proof  of  every  matter  and 
thing  therein  set  forth.    2  E.  VII.,  c.  15,  s.  86. 

See  the  notes  on  ss.  110  and  111  under  ss.  97-100, 
supra. 

Secondary  evidence  of  the  charter  has  been  held 
inadmissible:  Carrick  v.  Canada  Pipe  dc,  Co.  (1893) 
g.  li.  3  S.  C.  383 ;  and  see  Ex  p.  Ault  S  Wihourg  (1914) 
42  N.  B.  R.  548. 

112.  Proof  of  any  matter  which  is  necessary  to  be  made 
under  this  Part  may  be  made  by  oath  or  affirmation,  or  by 
solemn  declaration  before  any  justice  of  the  peace,  or  any  com- 
missioner for  taking  affidavits,  to  be  used  in  any  of  the  courts 
in  any  of  the  provinces  of  Canada,  or  any  notary  public,  each 
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of   whom   is  hereby  authorized   and  empowered  to   administer       Sects, 
oaths  and  receive  affidavits  and  declarations  for  that  purpose.     113-116. 
2  E.  YIL,  c.  15,  s.  87. 

Offences  and  Penalties. 

113.  Every  one  who,  being  a  director,  manager  or  officer  Penalties, 
of  a  company,  or  acting  on  its  behalf,  commits  any  act  contrary 

to  the  provisions  of  this  Act,  or  fails  or  neglects  to  comply  with 
any  such  provision,  shall,  if  no  penalty  for  such  act,  failure  or 
neglect  is  expressly  provided  by  this  Act,  be  liable,  on  summary 
conviction,  to  a  penalty  of  not  more  than  one  thousand  dollars, 
or  to  imprisonment  for  not  more  than  one  year,  or  to  both  such 
penalty  and  imprisonment:  Provided  no  proceeding  shall  be 
taken  under  this  section  without  the  consent  in  writing  of  the 
Secretary  of  State  of  Canada.    7  &  8  Geo.  V.  (1917),  c.  25,  s.  14. 

114.  Every  company  which  does  not  keep  painted  or  affixed  Neglect  to 
its  name,  with  the  word  liinited  after  it,  in  manner  directed  orTffixeJf  ^^"^ 
by  this  Part  sliall  incur  a  penalty  of  twenty  dollars  for  every  name  of  com- 
day  during  which  such  name  Is  not  so  kept  painted  or  affixed,  i^^Jj^y  ^^^^ 
and  every  director  and  manager  of  the  company,  who  knowingly  '\imited.' 
and  wilfully  authorizes  or  permits  such  default,  shall  be  liable  Penalty. 

to  the  like  penalty.     2  E.  VII.,  c.  15,  s.  25. 

115.  Every  director,  manager  or  officer  of  the  company,  and  Notliaying 
every  person  on  its  behalf,  who  uses  or  authorizes  the  use  of  any  !*j.'^J'\  ^jj"" 
seal  purporting  to  be  a  seal  of  the  company,  whereon  its  name  seal, 
with  the  word  limited  after  it,  is  not  engraven  in  legible  char- 
acters; or, — 

(a)   issues,  or  authorizes  the  issue  of  any  notice,  advertise-  on  notice. 

ment  or  other  official  publication  of  such  company;  or, 
(h)   signs  or  authorizes  to  be  signed  on  behalf  of  sucli  com-  ^^.^^  ^^.  ^^^^^ 
pauy,  any  lull  of  exchange,  promissory  note,  endorsciucnt, 
ciieque,  order  for  money  or  goods;  or, 
(c)    issues  or  authorizes  to  be  issued  any  bill  of  parcels,  in-  ,5^  .^^ 
voice  or  receipt  of  the  company ;  parcels, 

whcreiu  its  name,  witb  the  said  word  after  it,  is  not  mentioned  ppn„,tj. 
in  legible  characters,  shall  incur  a  penalty  of  two  hundred  dol- 
lars, and  shall  al.^o  be  per.'^onally  liable  to  the  holder  of  any  such 
bill  of  exchange,  promissory  note,  cheque,  or  order  for  money 
or  goods,  for  the  amount  thereof,  unless  the  same  is  duly  paid  by 
the  company.    2  E.  VIT.,  c.  15,  s.  25. 

116.  Every  company  who  neglects  to  keep  any  book  or  books  ^T,.j,,p,.,  ^^ 
required  by  this  Part  to  be  kept  by  the  company,  shall  be  guilty  k-ep  books, 
of  an   offence   and   liable,   on   summary   conviction   before   two 
justices  of  the  peace,  to  a  penalty  not  exceeding  twenty  dollars  pe.mlty. 
for  each  day  that  such  neglect  continues.    2  E.  AH.,  c.  15,  s.  77. 

ij.c.A.— 36 
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Sect.  117.  117.   KvoiT  direotoi',  ollkrr  or  scrvniil  of  tho  coiiipmiy,  who 

;—  l\no\vin^2:lv  makes  or  nssists  in  making  aiiv  untrue  oulry  in  any 

h*!uur?e*fis^  book  required  by  this  Part  to  be  kept  by"  tlie  company",  or  who 
inirinspec-  refuses  or  wili'ully  neglects  to  make  any  proper  entry  tlierein, 
h?'U'^  or  to  exhibit  as  required  by  this  Part  any  entry  made  therein, 

or  to  allow  the  same,  as  required  'by  this  Part,  to  be  inspected 
roualtv.        and  extracts  to  be  taken  therefrom,  is  guilty  of  an  indictable 
offence.    2  E.  YIL,  c.  15,  s.  76. 

Compare  the  Criminal  Code,  s.  414,  which  reads 
as  follows: — 
rriminai  *'  Every  one  is  guilty  of  an  indictable  offence  and 

lial)le  to  five  years  imprisonment  who,  being  a  pro- 
moter, director,  public  ofi&cer  or  manager  of  any  body 
corporate  or  public  company,  either  existing  or  intend- 
ed to  be  formed,  makes,  circulates  or  publishes,  or 
concurs  in  making,  circulating  or  publishing,  any  pr(^s 
pectus,  statement  or  account  which  he  knows  to  be 
false  in  any  material  particular,  with  intent  to  induce 
persons  whether  ascertained  or  not  to  become  share- 
holders or  partners,  or  with  intent  to  deceive  or  de- 
fraud the  members,  shareholders,  or  creditors,  or  any 
of  them  whether  ascertained  or  not,  of  such  body 
corporate  or  public  company  or  with  intent  to  induce 
any  person  to  entrust  or  advance  any  property  to 
such  body  corporate  or  public  company,  or  to  enter 
into  any  security  for  the  benefit  thereof. ' ' 

The  effect  of  the  provisions  of  the  Criminal  Code 
was  discussed  in  the  case  of  the  Queen  v.  Gillespie 
(1898)  1  Can.  Cr.  Cas.  551.  There  the  defendant  was 
a  director  of  a  company  carrying  on  business  at  Pene- 
tanguishene,  and  was  charged  with  circulating  an 
account  of  the  financial  position  of  the  company,  of 
which  he  was  a  director,  knowing  it  to  be  false  in  every 
material  particular,  wdth  intent  to  defraud  and  deceive 
certain  of  its  creditors.  The  statements  complained 
of  were  mailed  to  Montreal  creditors.  The  defendant 
had  assigned  certain  of  the  assets  which  appeared 
in  his  statement  to  other  creditors  previous  to  making 
the  statement  and  the  amount  of  the  stock  at  the  last 
stocktaking  was  grossly  exaggerated.  It  was  held  by 
the  Court  of  the  Queen's  Bench  of  Quebec— 
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(1)  That  the  offence  might  be  tried  in  the  Province   Sect.  117. 
in   which  the   statement   was   despatched  by  mail  to 

the  party  defrauded,  or  in  the  Province  in  which  it 
was  received  by  mail  at  the  address  to  which  the 
defendant  directed  it. 

(2)  The  offence  is,  in  such  a  case,  commenced  in 
the  Province  where  the  letter  containing-  the  statement 
was  mailed,  and  is  continued  and  completed  in  the 
Province  to  which  it  was  sent,  and  under  s.  553  (now 
s.  584)  of  the  Code  will  be  considered  as  committed  in 
either  jurisdiction. 

(3)  A  magistrate  of  the  jurisdiction  to  which  the 
letter  is  addressed,  and  in  which  it  is  received  by  the 
defrauded  party,  may  take  the  complaint  in  such  a 
case  and  compel  the  arrest  of  the  defendant  by  a  war- 
rant executed  in  the  Province  from  which  the  h^ter 
was  despatched. 

See  also  Bffi.  v.  Bid  (1894)  63  J.  P.  328. 

118.  This  section  was  repealed  by  7  &  8  Geo.  V.  (1917), 
c.  25,  s.  16. 

119.  Any  officer  or  agent  who  on  any  examination  by  any  Refusing  ^^ 
inspector  appointed  by  a  jud^e  or  by  the  company  under  this  produce 
Part,  refuses  to  produce  anv  book  or  document  relatins^  to  the  tiooksand 
affairs  of  the  company  or  to  answer  any  question  relatinfj  to  the  questions, 
affairs  of  the  company,  shall  incur  a  penalty  not  exceeding  twenty 

dollars  in  respect  of  each  offence.    2  E.  VTL,  c.  15,  s.  79.  ^°''   *' 


PAT?T  IT. 

Companies  Clauses. 

This  part  of  the  Act  applies  to  coiiiijaiiics  iiicoi-por- 
ated  by  Special  Act  of  the  Dominion  i'.iiliaint'iit  after 
June  22nd,  1869,  witli  the  following  except  ions  :  — 

1.  Pailwavs,    banks    and    iiisuranc<'   companies    (s. 

121). 

2.  No  portion  of  Part  TT  inconsistent  witli  Pari  TTT 

ai)i)]ies  to  any  company  subject  to  Part  ill  ;  ami 
no  portion  of  Paii  IT  declai'ecl  by  letters  )>ntent 
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Part II.  iiicorporathis;-  any  coiiipaiiy  iiiulci'  Part  11 F  not 

to  apply  to  such  company,  sliall  ap])ly  thereto 
(s.  122)'. 

3.  The  Loan  Comi)anies  Act,  1914,  applies  and  Part 
II  of  the  Companies  Act  does  not  apply  to  any 
loan  company  incori)()rated  l)y  Dominion  Act 
after  Jmie  12th,  1914  (4-5  Geo.' V.  c.  40,  s.  3). 

4.  Similar  provisions  as  regards  trust  companies 
are  enacted  hv  the  Trust  Companies  Act,  1914 
(4-5Geo.  V.  c.*55). 

5.  The  Companies  Act  Amendment  Act,  1917  (7-8 

Geo.  V.  c.  25,  s.  17),  provides  that  the  following 
sections  of  the  principal  Act  shall  ajjply  to  com- 
panies to  which  Part  II  applies,  except  those 
loan  companies  and  trust  companies  to  which 
that  part  continues   to   apply.     These    sections 
are: — 
Sections  43,  43A-43D;  sections  69A-69L;   [section 
69M  (added  by  8-9  Geo.  V.  c.  14,  s.  1)  does  not  apply] ; 
section  75  (2);  sections  92-94;  94A-94C;  sections  105 
and  106. 

Since  the  Loan  Companies  Act,  1914,  and  the  Trust 
Companies  Act,  1914,  and  the  enactment  of  section  7A 
by  the  Companies  Act  Amendment  Act,  1917,  provid- 
ing for  the  incorporation  of  corporations  without 
pecuniary  gain.  Part  II  has  lost  much  of  its  importance 
and  in  ordinary  practice  the  provisions  have  to  be 
dealt  with  so  infrequently  that  it  is  considered  un- 
necessary to  set  out  and  annotate  this  part. 


PART  III. 

Loan  Companies. 

This  part  applies  to  loan  companies ;  but  the  Loan 
Companies  Act,  1914,  provides  that  no  letters  patent 
incorporating  a  loan  company  shall,  since  June  12th, 
1914,  be  issued  under  this  part  (s.  4).  Certain  sections 
of  the  same  Act  are  also  made  applicable  to  loan  com- 
panies previously  incorporated  under  Part  III.     The 
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sections  are  not  set  out  or  annotated  as  they  rareh^  fall      parts 
to  be  considered  in  ordinary  practice.  IV.-VI. 


PARTS  IV  TO  VI. 

These  parts  respectively  contain  provisions  applic- 
able to  British  Loan  Companies,  British  and  Foreign 
Mining  Companies,  and  loan  companies,  and  as  they 
relate  to  special  classes  of  companies  they  are  not  set 
out  or  annotated. 

SCHEDULE. 

Form  A. 

Application  for  Incorporation  under  the  Companies  Act. 

To  the  Honourable  the  Secretary  of  State  of  Canada: 

The  application  of 
respectfully  showeth  as  follows  : — 

The  undersigned  applicants  are  desirous  of  obtaining  letters 
patent  under  the  provisions  of  the  first  Part  of  the  Companies 
Act,  constituting  your  applicants  and  such  others  as  may  be- 
come shareholders  in  the  company  thereby  created  a  body  cor- 
porate and  politic  under  the  name  of 

limited,  or  such  other  name  as  shall  appear  to  you  to  be  proper 
in  the  premises. 

The  undersigned  have  satisfied  themselves  and  are  assured 
that  the  proposed  corporate  name  of  the  company  under  which 
incorporation  is  sought  is  not  the  corporate  name  of  any  other 
known  company  incorporated  or  unincorporated  or  any  name 
liable  to  be  confounded  therewith  or  otherwise  on  public  grounds 
objectionable. 

"^'oiir  applicants  are  of  the  full  age  of  twenty-one  years. 

The  purposes  for  which  incorporation  is  sought  by  the  appli- 
cants are: 

The  chief  place  of  business  of  the  proposed  company  wiihiii 
Canada  will  be  at  in  the  county  of 

in  the  province  of 

Tlio  amount  of  the  capital  stock  of  the  coiupany  is  to  be 
$ 

The  said  stock  is  to  be  divided  into 
shares  of  $  each. 


Apiiliratiuu 
t"i>r  iiuH>r- 
pointion. 
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Tlio  following  are  tlu'  iiaino.s  in  full  and  the  address  and  call- 
ing of  eaoh  of  the  applicants  with  the  amount  of  stock  taken  by 
.^ach  applicant  respectively : 


Applicant. 

Amount  of  Stock 
Subscribed. 

The  said 
will  be  the  first  or  provisional  directors  of  the  company. 

A  stock  book  has  been  opened  and  a  memorandum  of  agree- 
ment by  the  applicants  under  seal  in  accordance  with  the  statute 
has  been  executed  in  duplicate,  one  of  the  duplicates  being  trans- 
mitted herewith. 

The  undersigned  therefore  request  that  a  charter  may  be 
granted  constituting  them  and  such  other  persons  as  hereafter 
become  shareholders  in  the  company,  a  body  corporate  and 
politic  for  the  purposes  above  set  forth. 


Signatures  of  Witnesses. 


Signatures  of  Applicants. 


Dated  at 


this 


day  of 


19 


Note. — If  any  cash  has  been  paid  in  on  stock  or  if  any  pro- 
perty is  intended  to  be  accepted  on  account  of  stock  it  should  be 
here  stated. 


schedule. 
Form  B. 
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(To  be  executed   in  duplicate;  one  duplicate  to   be  trans- ,^j^^^^_^^^_ 

mitted  with  the  application.)  dumof 

agreeineiil 
The  Company  of  (Limited),  and^stock 

MEMORANDUM   OF  AGREEMENT  AND  STOCK  BOOK. 

We  the  undersigned  do  hereby  severally  covenant  and  agree 
each  with  the  other  to  become  incorporated  as  a  company  under 
the  provisions  of  the  first  Part  of  the  Companies  Act,  under 
the  name  of  the  Company  of 

(Limited),  or  such  other  name  as  the  Secretary  of  State  may' 
give  to  the  company,  with  a  capital  of  dollars, 

divided  into  "  shares  of  dollars 

each. 

And  we  do  hereby  severally,  and  not  one  for  the  otlier,  sub- 
scribe for  and  agree  to  take  the  respective  amounts  of  the  capital 
stock  of  the  said  company  set  opposite  our  respective  names  as 
hereunder  and  hereafter  written,  and  to  become  shareholders 
in  such  company  to  the  said  amounts. 

In  witness  whereof  we  have  signed. 


Name 

of 

Subscriber. 


Sea). 


Amount 

of 

Subscription 


Date  and  Place 

of 
Subscription. 


Date.       Place. 


Residence 

of 
Subscriber. 


Name 

of 

Witness. 


Form  C. 

Public  notice  is  hereby  given  that  under  the  first  Part  of 
the  Companies  Act,  letters  patent  have  been  issued   iiiid(M-  Ihc 
.seal  of  the  Secretary  of  State,  bearing  date  the 
day  of  incorporating  (here  state  names,  address, 

and  calling  of  each  corporator  named  in  thf.  letters  paleni)  f«»r 
the  purpose  of  (here  state  the  undertaking  of  the  company,  as 
set  forth  in  the  letters  pntenf),  by  iho  name  of  (here  state  the 
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Form  C.     name  of  the  company  as  in  the  letters  patent)  with  a  total  capi- 

tal  stock  of  dollars  divided  into 

shares  of  dollars. 

Dated  at  the  office  of  the  Secretary  of  State  of  Canada,  this 
day  of  19        . 

A.  B., 

Secretary. 

Form  D. 

Public  notice  is  hereby  given  that  under  the  first  Part  of  the 
Companies  Act,  supplementary  letters  patent  have  been  issued 
under  the  seal  of  the  Secretary  of  State,  bearing  date  the 

day  of  ,  whereby  the  undertaking 

of  the  company  has  been  extended  to  iticlude  (here  set  out  the 
other  purposes  or  objects  mentioned  in  the  supplementary  letters 
patent). 

Dated  at  the  office  of  the  Secretary  of  State  of  Canada,  this 
day  of  "    19        . 

A.  B., 

Secretary. 

Form  E. 

Public  notice  is  hereby  given  that  under  the  first  Part  of  the 
Companies  Act,  supplementary  letters  patent  have  been  issued 
under  the  seal  of  the  Secretary  of  State,  bearing  date  the 

day  of  ,  whereby  the  total  capital 

stock  of  (here  state  the  name  of  the  company)  is  increased  (or 
reduced,  as  the  case  may  he)  from  dollars 

to  dollars. 

Dated  at  the  office  of  the  Secretary  of  State  of  Canada,  this 
day  of  ■         19       . 

A.  B., 

Secretary. 
2  E.  VIT.,  c.  15,  sch.  1. 


SCHEDULE. 

FORM  F. 

The  Companies  Amendment  Act,  1917. 

statement  in  lieu  of  prospectus. 

Fyled  by  Limited. 

Pursuant  to  section  43c  of  The  Companies  Amendment  Act, 

1917. 

Presented  for  fyling  by 
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Statement 
in  lieu  of 
prospectus. 


The  nominal  share  capital  of  the  company. 


Divided  into 


{Here  show  the  several  classes  of  shares 
and  the  amount  of  each  class.) 


Names,   description,   and  addresses  of  direc- 
tors or  proposed  directors. 


Minimum  .subscription  (if  any)  fixed  by  the 
letters  patent,  supplementary  letters  pa- 
tent or  by-laws  on  which  the  company  may 
proceed  to  allotment. 


Number  and  amount  of  shares  and  deben- 
tures agreed  to  be  i.ssued  as  fully  or  partly 
paid-up  otherwise  than  in  cash. 


Sliaresof  $ 


Each 


fully 


1.  shares  of  $ 
paid. 

2.  shares  upon  which 
$  per  share  credited  as 
paid. 

The  consideration  for  the  intended  issue  of  3_  debenture  $ 

tho.se  shares  and  debentures.  I4.   Consideration. 

Names  and  addresses  of  (a)  vendors  of  pro- 
perty purchased  or  acquired,  or  proposed  to 
be  (6)  purchased  or  acquired  by  the  com- 
pany. 

Amount  (in  cash,  .shares  and  debentures) 
payable  to  each  separate  vendor. 


Total  purchase  price  $ 

Amount  (if  any)   paid  or  payable  (in  cn^h  "r.Cash    $ 

shares  or  debentures)    for  any   such   pro-  Shares k 

perty.  spfH-ifyinp  amount  (if  any)   paid  or  Debentures ."? 

payable  for  goodwill. 

Goodwill .S 


Amount    (if  any)    paid   or   pay.'ible   as   com-  Amount  paid, 
mission  for  suljsfribiiig  or  acrecing  to  sub-  "       payable, 

scribe  or  procuring  or  agreeing  to  procure 
ffubseription  for  any  shares  or  debentures 
in  the  company,  or  Rate  of  the  commis-i 
sion.  Rate  per  cent. 


(a)  For  definition  of  vrndur,  see  Section  i^u.  subs.  (2)  nf  The  Com- 
panies Amendment  Act,  1fll7. 

(h)  See  Section  43b.  subs.  (.T)  of  TIk-  Companies  Amendment  Act, 
1917. 
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Statement 
in  lien  of 
prosjKTtns. 
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FOR^l  F—Conliuued. 


Estimated  amount  of  preliminary  expenses. 

$ 

Amount  paid  or  intended  to  be  paid  to  any 

promoter. 
Consideration  for  the  payment. 

Name  of  promoter. 
Amount  $ 
Consideration  : — 

Dates  of,  and  parties  to.  every  material  con- 
tract (otber  than  contracts  entered  into  in 
the    ordinary    course   of    the    business   in- 
tended to  be  carried  on  by  the  company  or 
entered   into   more  than   two  years  before 
the  fyling  of  this  statement). 

Time   and   place   at  which   the  contracts  or 
copies  thereof  may  be  inspected. 

Names  and  addresses  of  the  auditors  of  the 
company   (if  any). 

Full  particulars  of  the  nature  and  extent  of 
the  interest  of  every  director  in  the  promo- 
tion of  or  in  the  property  proposed  to  be 
acquired   by    the    company,    or.    whei-e    the 
interest  of  sucTi  a  dii'ector  consists  in  be- 
ing a  partner  in  a  firm,  the  nature  and  ex- 
tent  of   the    interest    of    the    firm,    with    a 
statement  of  all  sums  paid  or  agreed  to  be 
paid  to  him  or  to  the  firm  in  cash  or  shares, 
or  otherwise,  by  any   person  either  to  in- 
duce him  to  become,  or  to  qualify  him  as, 
a   director,   or  otherwise  for  services   ren- 
dered by  him  or  by  the  firm  in  connection 
with   the   promotion   or   formation   of   the 
company. 

Whether  the  by-laws  contain  any  provisions 
precluding  holders  of  shares  or  debentures 
receiving    and    inspecting    balance    sheets 
or  reports  of  the  auditors  or  other  reports. 

Nature  of  the  provisions. 

(Signatures  of  the  persons  above- 
named  as  directors  or  proposed 
directors,  or  of  their  agents 
authorized  in  writing.)    


(As  amended  by  8  &  9  Geo.  V.,  1918,  c.  13,  s.  4.) 
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THE  ONTARIO  COMPANIES  ACT. 
Introductory  Note. 

The  Ontario  Companies  Act  closely  resembles  the 
Dominion  Act  in  most  of  its  provisions,  so  that  it  has 
not  seemed  to  be  advisable  to  set  out  all  the  sections 
of  the  Act  verbatim.  The  course  has  been  adopted  of 
only  printing  such  sections  as  show  considerable  de- 
parture from  the  wording  of  the  corresponding  Domin- 
ion sections,  or  for  which  there  are  no  corresponding 
sections  in  the  Dominion  Act.  Where  the  section  is  not 
printed,  the  subject  matter  is  briefly  indicated  and  a 
reference  is  made  to  the  notes  on  the  Dominion  Act, 
where  a  discussion  of  the  subject  matter  of  the  section 
will  be  found. 


ONTARIO  COMPANIES  ACT, 

R.  S.  0.  (191-i)  c.  178,  and  Amending  Acts. 


COMPANIES  AND  CORPORATIONS. 

An  Act  Respecting  Joint  Stock  and  Other  Companies. 

His  Majesty,  by  ajid  with  tlie  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows : — 

1.  This  Act  may  be  cited  as  The  Ontario  Companies  .'1^^  Sliort  tith^ 
?  rjfo.   V.  ('.  31,  s.  1. 

2.  In  this  Act,  intcntn^ta- 

tiiin. 
(a)   "Company"   shall    moan   a  conifiaiiy   haviiii}^   a   <'a|»itiil  Cimpmiy 

divided  into  shares ; 

{}))    "Corporation"  shall  inclndo  a   rnjiipany  whcthci-  with  "  Corporn- 
or  without  share  capital  ;  lion." 

ic)    "  T'rivate    Company"    shall    mean    a    company    as    lo "  I'rivato 
which  by  Special  Act,  Letters  Patent  or  Supplement- ♦'"•"I'nn.v." 
ary  fjctters  Patent 
(i)   The  rJL^ht  to  transfer  its  shares  is  restricted, 
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Sect.  2.  (ii)   '^^^^  imnvbor  of   its  sliareholders,   exclusive  of   per- 

•  sons  who  arc  in   the  employment  of  the  company, 

is  limited  to  fifty,  two  or  more  persons  holding  one 
or  more  shares  jointly  being  counted  as  a  single 
shareholder,  and 

(iii)  Any  invitation  to  the  public  to  subscribe  for  any 
shares,  debentures,  or  debenture  stock  of  the  com- 
pany is  prohibited; 

See  Dominion  Act,  s.  43C  (3). 

(d)  "  Public  Company  "  shall  mean  a  company  not  being 
a  Private  Company  within  the  meaning  of  clause 
(c).    3  Geo.  V.  c.  31,  s.  2. 

See  notes  to  section  3  of  the  Dominion  Act. 

Classes  of  The  bodies  corporate  contemplated  by  the  Ontario 

00(1  iGS  cor-  * 

porate.  Companies  Act,  R.  S.  0.  1914,  are  as  in  the  following 

table : — 

Corporation,  s.  2  {h). 
1 


•  Public 
company. 


Company  with 
share  capital. 
I 


Company  without 
share  capital. 


Private  Company, 
s    2    (c). 


Public  Company,  s.  2  {d)\ 


I 


Not  offering  shares, 
debentures  or  deben- 
ture stock  to  the  pub- 
lic for  subscription, 
s.  43  (1),  "Quasi  pub- 
lic company. ' ' 


Offering  shares,  de- 
bentures or  debenture 
stock  to  the  public  for 
subscription,  s.  Ill, 
"Public  company"  in 
the  strict  sense. 
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After  tlie  company  is  organized,  for  the  purpose     Sect.  2. 
of  subsequent  proceedings,  e.g.,  the  first  or  statutory 
meeting,  the  Act  divides  companies  into  two  classes : 

{a)   Companies  which  do  not,  and 

{h)   Companies  whicli  do, 
offer   shares,   debentures   or   debenture   stock   to   the 
public  for  subscription. 

(«)  In  this  class  fall, 

1.  Private  companies. 

2.  Quasi  public  companies. 

{h)  This  class  is  confined  to  public  companies  in 
the  strict  sense. 

Companies  in  Class  (a). 
The  following  things  must  or  mav  be  done  after  Companies 

Til  .        .        i'^/\  which  do  not 

incorporation  l)y  all  companies  m  class  {a)  :  offer  shares, 

1.  Tlie  directors  may  appoint  and  fix  the  remunera-  pu^^'iic" 
ation  of  the  first  auditors  before  the  first  meeting  of 
shareholders  or  members  to  hold  office  till  the  first  gen- 
eral meeting:  ss.  128  and  133. 

2.  Except  in  the  case  of  a  private  company  (s.  102 
(2)),  a  statement  in  lieu  of  a  prospectus  must  be  filed 
before  the  first  allotment  of  shares  to  subscribers  otiier 
than  incorporators,  s.  102  (1).  The  statement  must  be 
in  form  provided  by  Form  5.  A  prospectus  may  l)e 
filed  if  the  company  prefers. 

3.  The  first  meeting  must  be  held  within  .si.r  months 
from  the  date  of  the  letters  patent  (s.  43).  Tn  view  of 
the  provisions  of  s.  44,  the  by-laws  should  i)rovide  for 
giving  notice  of  the  statutory  meeting. 

4.  A  report  must  be  presented  by  the  provisional 
directors  to  tlie  meeting,  s.  43  (2). 

5.  The  annual  meeting  must  be  held  in  i-acli  year, 
s.  45,  and  s.  52  provides  where  meeting  must  be  held. 

6.  A  report  must  be  sent  by  post  by  the  directors 
to  the  shareholders  at  least  7  days  before  the  animal 
meeting — s.  45  (2),  unless  the  by-laws  otherwise  jiro- 
vide  (s.  (4)). 

7.  A  balance  sheet  must  be  prcsentcil  at  the  animal 
meeting  in  t'onii  |)i"ovi(led  b>  s.  4;)  (3). 
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Sect.  2.  The  report  oi"  auditors  must  be  read  at  tlie  meeting, 
s.  134  (3). 

8.  The  com])any  uuist  eause  the  proper  officer  to 
keep  the  books  provided  for  by  s.  118  and  bv  s.  11^4. 

9.  The  accounts  must  be  audited  once  in  each  year, 
s.  127. 

10.  Auditors  must  be  appointed  by  resolution  at  a 
general  meeting  and  their  remuneration  fixed,  s.  129 
and  s.  133. 

11.  An  annual  summary  of  the  company's  affairs 
must  be  made  out  on  or  before  1st  February  in  each 
year  in  form  provided  by  s.  135. 

The  form  of  summary  now  supplied  by  the  Depart- 
ment provides  for  a  return  as  to  collection  of  transfer 
tax  on  all  shares  transferred.  The  summary  must  be 
verified,  and  transmitted  to  the  Provincial  Secretary 
on  or  before  the  8th  day  of  February  following.  A 
duplicate  with  affidavit  of  verification  must  be  posted 
up  in  a  conspicuous  place  in  the  company's  head  office 
on  or  before  the  2nd  day  of  February  in  each  year, 
and  kept  so  posted  until  another  summary  is  posted  up. 
The  company  need  not  comply  with  the  provisions 
of  the  section  dealing  with  the  annual  summary  in  the 
calendar  year  in  which  it  was  organized  or  went  into 
actual  operation,  whichever  first  happened. 

12.  A  return  of  all  changes  among  the  directors  of 
the  company  must  be  made  from  time  to  time,  s.  136. 

Companies  in  Class  (b). 

Public  The  following  things  must  or  may  be  done  by  pub- 

""■""      lie  companies,  i.e.,  companies  falling  within  class  (?;) 
above : — 

(1)  The  directors  may  appoint  and  fix  remunera- 
tion of  (s.  133)  the  first  auditors  before  the  first  meet- 
ing of  shareholders  to  hold  office  till  the  first  general 
meeting,  s.  128. 

(2)  A  prospectus  must  be  issued  before  shares, 
debentures,  debenture  stock  or  other  securities  are 
offered  to  the  public  for  subscription  (s.  101). 

Sections  103  and  following  contain  the  statutory 
provisions  governing  the  preparation,  contents,  issuing 
and  filing  of  the  prospectus. 


f'ompanies. 
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(3)  Before  the  first  allotment  of  shares  offered  to     Sect.  2. 
the  public  is  made,  the  following  conditions  must  have 

been  complied  witli : — 

(a)  The  minimum  amount  named  in  the  prospectus, 
or  if  none  is  named,  the  whole  amount  of  the 
share  capital  offered  for  subscription  must  have 
been  subscribed  (s.  112) ;  and 

{b)  The  sum  payable  on  application  for  the  amount 
so  named,  or  for  the  whole  amount  offered  for 
subscription  must  have  been  paid  to  and  re- 
ceived by  the  company  (s.  112). 

Note  1st.  The  amount  is  reckoned  exclusively  of 
any  amount  pavable  otherwise  tlian  in  cash  (s. 
112(2)). 

Note  2nd.  The  amount  payable  on  application  on 
each  share  shall  not  be  less  than  five  per  centum 
of  the  nominal  amount  of  the  share  (s.  112  (3)). 

Note  3rd.  Section  112  only  refers  to  share  capital, 
not  bonds  or  debenture  stock. 

(4)  Then  before  the  company  may  commence  busi- 
ness or  exercise  any  borrowing  powers,  the  following 
provisions  of  s.  114  must  be  complied  with : — 

(a)  Shares  held  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash  must  have  been 
allotted  to  an  amount  not  less  in  the  whole  than 
the  minimum  subscription ;  and, 

(b)  Every  director  of  the  company  must  have  paid 
to  the  company  on  each  of  the  sliares  taken  or 
contracted  to  be  taken  by  him,  and  for  which  he 
is  lial)le  to  pay  in  cash,  a  proportion  e(iual  to  tiic 
proportion  payable  on  application  and  aHotnienl 
on  the  shares  offered  ])y  a  pul)lic  company;  and 

(r)  There  mnst  have  been  fih'd  witli  the  I'roviiici;il 
Secretary  a  statutory  dcclai-atioii  by  llie  scci-c- 
tary  or  one  of  the  directofs  in  the  jji-escribcd 
form  tliat  sucli  conditions  h.ivc  Ix'on  complied 
witli,  and 

(d)  The  c(mipany  must  have  obtained  from  lh<' 
Provincial  Secretarv  a  certificate  sliowing  thai 


Tublic 
companies 
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Sect.  2.  it  is  ontitlod  to  commence  business,  the  fee  for 
wliicli  is  $25  (s.  114  (2)). 

(5)  Within  two  months  of  the  allotment  of  any 
shares  a  return  nmst  be  filed  with  the  Provincial  Secre- 
tary, s.  116.  The  return  in  the  case  of  an  allotment  of 
shares  for  a  consideration  other  than  cash  must  con- 
tain the  information  called  for  by  the  section.  The 
contracts  required  to  be  filed  with  the  return  in  the 
case  of  shares  issued  for  a  consideration  other  than 
cash  must  be  the  originals.  Accordingly,  it  is  import- 
ant that  such  contracts  should  be  executed  in  triplicate. 

(6)  The  statutory  meeting  must  be  held  within  a 
period  of  not  less  than  one  month  nor  more  than  three 
months  from  the  date  at  ivhich  the  company  is  entitled 
to  commence  business  (s.  117),  i.e.,  the  date  of  the  cer- 
tificate mentioned  in  s.  114  (2). 

In  view  of  the  provisions  of  s.  44,  it  is  important 
that  the  by-laws  relating  to  notice  of  meeting  should 
refer  to  the  statutory  meeting  also. 

The  directors  must  produce  a  list  of  shareholders 
(names,  descriptions,  addresses  and  number  of  shares) 
at  the  meeting,  which  must  remain  open  and  accessible 
to  any  shareholder  during  the  continuance  of  the 
meeting  (s.  117  (5)). 

The  business  to  be  transacted  at  the  meeting  is  pro- 
vided for  by  s.  117  (6). 

(7)  (a)  At  least  10  days  before  the  meeting,  the 
directors  must  send  every  shareholder  a  report  con- 
taining the  information  provided  for  by  s.  117  (2). 

(b)  The  report  must  be  certified  by  not  less  than 
two  directors  (s.  117  (2)). 

(c)  Certain  portions  of  the  report  must  be  certi- 
fied as  correct  by  the  auditors,  if  any,  i.e.,  if  they 
have  been  appointed  by  the  directors  before  the 
statutory  meeting  (as  they  may,  s.  128)  (s.  117 
(3)). 

{d)  Forthwith  after  the  report  has  been  sent  to  the 
shareholders,  a  copy  certified  by  not  less  than 
two  directors  must  be  filed  with  the  Provincial 
Secretary  forthwith  (s.  117  (4)). 
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(8)  The  annual  meeting  must  be  held  in  each  year,    Sect.  2. 
s.  45,  and  s.  52  provides  where  the  meeting  must  be' 

held. 

(9)  The  prescribed  report  must  be  sent  by  post  by 
the  directors  to  the  shareholders  at  least  7  days  before 
the  meeting,  s.  45  (2),  unless  the  by-laws  otherwise  pro- 
vide (s.  45  (4)). 

(10)  A  balance  sheet  must  be  presented  at  the 
annual  meeting  in  form  provided  by  s.  45  (3). 

The  report  of  auditors  must  be  read  at  the  meeting, 
s.  134  (3). 

(11)  The  company  must  cause  the  proper  officer  to 
keep  the  books  provided  for  by  s.  118  and  by  s.  124. 

(12)  The  accounts  must  be  audited  once  in  each 
year  (s.  127). 

(13)  Auditors  must  be  appointed  by  shareholders 
at  the  annual  meeting  and  their  remuneration  fixed,  s. 
129  and  s.  133. 

(14)  An  annual  summary  of  the  company's  affairs 
must  be  made  out  on  or  before  1st  February  in  form 
provided  by  s.  135. 

The  form  of  summary  now  supplied  by  the  Depart- 
ment provides  for  a  return  as  to  collection  of  transfer 
tax  on  all  shares  transferred.  The  summary  must  be 
verified,  and  transmitted  to  the  Provincial  Secretary 
on  or  before  the  8th  day  of  February  following.  A 
duplicate  with  affidavit  of  verification  must  ho  posted 
u[)  ill  a  conspicuous  place  in  the  company's  hea^  office 
on  or  l)efor(!  tlie  2nd  day  of  February  in  each  year  and 
kept  so  ])osted  until  another  summary  is  posted  u^). 
Tlie  company  need  not  comply  with  the  provisions  of 
the  section  dealing  with  the  annual  summary  in  the 
calendar  year  in  wJiich  it  was  organized  or  wont  into 
actual  operation,  whichever  first  happened. 

(15)  A  return  of  all  clianges  among  llic  din-clors 
must  be  made  from  time  to  time  (s.  1. '»(!). 

Special  provisions  apply  to  miniiig  companies 
(Part  ]^  I  )  niid  to  ('oiiipnnics  o|icr;it  iiig  puhlic  nliliiios 
(PartXll). 
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Sect.  3. 


What  cor- 
liurntious 
'uay  bo   iu- 
c.irporati'd 
l.y  letters 
imtent. 


Exceptions. 


Rev.  Stat. 
CO.  18;i  184. 


Powers  of 
rroviucial 
Secretary. 


J 'ART  I. 

IXCOKI'OK'AIION,  KlMXt'OK'I'OKATlON,   AMALGAMATION. 

3.  The  Lieutc'uant-Uovcnioi'  may,  by  Lettcfs  Patent,  grant 
a  charter  to  any  number  of  persons,  not  less  than  five,  of  the 
age  of  twenty-one  years,  who  petition  therefor,  constitnting  sucli 
persons  and  any  others  who  have  become  subscribers  to  the 
menioi'anduni  of  agreemfent  hereinafter  mentioned  and  persons 
wlio  thereafter  become  shareholders  or  members  in  the  cor- 
poration thereby  created  a  corporation  for  any  of  the  pur- 
)>oses  to  which  the  authority  of  this  legislature  extends,  except 
those  of  railway  and  incline  railway  and  street  railway  com- 
panies, insurance  corporations  within  the  meaning  of  The 
Onfdiio  Insurance  Act,  and  corporations  within  the  meaning  of 
The  Lo(i?i  and  I'rasf  Corporations  Act.    2  Geo.  V.  c.  31,  s.  3. 

See  Dominion  Act,  s.  5. 

4.  The  Piovincial  Secretary  may,  under  the  seal  of  his  office, 
have,  Wf^e,  exercise  and  enjoy  any  power,  right  or  authority  con- 
ferred by  this  Act  on  the  Lientenant-Dovernor  but  not  those 
conferred  on  tlie  Li('utenan1-(Jovernor  in  Council.  2  Geo.  Y. 
c    31,  s.  4. 

5.  Subject  mattei': — 

(1)  Incorpoi-atioii    witli    sliare   caj)i1al. 

(2)  Contents  of  petition. 

(3)  Memorandum  of  Agreement. 

(4)  Petitioners  to  be  bona  fide  holders  of  shares. 

(5)  Prayer  for  insertion  of  special  clauses. 

See  Dominion  Act,  ss.  7,  8  and  9. 

The  following  arc  the  Departmental  instructions : — 


1  >epart- 
inental  in- 
.structions. 


Incorporation  of  Companies  with  Share  Capital. 

1.  The  application  for  Letters  Patent  must  be  by  a 
formal  petition,  duly  executed,  with  at  least  two  signa- 
tures on  the  page  containing  the  prayer. 

2.  There  must  be  at  least  five  petitioners. 

3.  There  must  be  a  memorandum  of  agreement,  in 
duplicate,  duly  executed  under  seal  by  at  least  the  five 
petitioners  with,  at  least,  two  signatures  on  the  page 
or  sheet  containing  the  undertaking. 
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An  agreement  made  up  of  two  sheets  of  paper,  the    Sect.  5. 
one  setting  forth  the  undertaking  itself,  and  the  other  jj^^^.^^^: 
carrying  all  the  signatures  by  themselves,  will  not  be  mental  iu- 

•'      °  ^  -'  structions. 

accepted. 

Such  agreement  should  conform,  in  its  essential 
features,  to  the  form  contained  in  the  sciiedule  to  The 
Ontario  Companies  Act. 

4.  The  petition,  which  may  be  submitted  at  any 
time  without  Gazette  notice,  must  state : 

(a)  The  proposed  name  of  the  company. 

Such  proposed  name  must  not  contain-  the 
words  ' '  Loan, "  "  .Mortgage, "  "  Trust' '  ' ' invest- 
ment" or  "Guarantee"  in  combination  or  con- 
nection with  any  of  the  words  "Corporation," 
"Comi)any,"  "Association"  or  "Society"  or 
in  combination  or  connection  with  any  similar 
collective  term,  nor  the  word  "Imperial"  or 
other  title  signifying  Royal  or  Government  sup- 
port or  patronage,  such  as  ' '  Crown  "  "  King 's ' ' 
"Queen's,"  etc.,  unless  there  is  some  real  Im- 
perial Crown  connection  which  gives  a  well-  , 
founded  claim  to  recognition,  am*  nidess  il  can 
be  sliown  on  clear  evidence  that  there  is  a  long 
and  bona  fide  user,  and  that  the  name  is  so  used 
as  not  to  convey  any  suggestion  of  (Joverninent 
support  or  patronage. 

It  is  the  policy  of  tlie  Department  not  lo  grant 
names  of  which  the  words  "Merger"  "Amalga- 
mated," "Extension,"  etc.,  form  a  part,  uidess 
sufficient  evidence  is  filed  to  show  that  the  nn(h'r- 
taking  of  the  proposed  company  is  a  honn  lide 
merge]',  amalgamation  oi*  extension  or  as  the 
case  may  l)e. 

Evidence  must  l)e  fiie<l  that  the  iimiiic  is  not 
objectionalth'  npoii  ;iiiy  piihlie  ni-oiiiid  and  is  not 
tliat  oi'  any  known  c()r|)ora1i(»n  or  ;isso('i;it  ion 
incoi'por;ite(l  or  nnincoi-|)or;ited,  or  of  ;iny  p.-irl 
ne|->hi|»  or  ol'  ;iny  iiidi\i(hi;il,  or  nny  iinnie  under 
wliicii  any  ian)\vn  business  is  being  carried  on. 
or  so  nearly  resembling  the  same  as  to  be  calcu- 
lated to  deceive ; 
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Sect.  5.  ]i'  the  |)n)})oscd  corporate  iiaiiie  is  that  oi'  an 

i>i'i'i»i^t^       '  oxisting-  linn  or  partnijrship  whose  undertaking 

inontai  in-  is  to  be  taken  over  by  the  company  a  consent  to 

for  inoorpo-  the  usc  of  the  name,  signed  by  all  the  members 

-i'lVivcStai  ^^  ^^^^  ^^^^^  ^^  partnership,  with  the  execution 

thereof  verified  b}^  the  affidavit  or  statutory 
declaration  of  a  subscribing  witness,  and  an  affi- 
davit or  declaration  that  the  signatories  com- 
prise all  the  members  of  the  firm  or  partnership, 
should  be  filed. 

If  the  proposed  corporate  name  is  that  of  an 
incorporated  company,  a  by-law^  of  the  directors 
of  such  company  authorizing  the  application 
and  undertaking*  that  no  further  business  opera- 
tions will  be  carried  on  by  the  company,  and  that 
the  Letters  Patent  of  the  existing  comijany  will 
be  surrendered  forthwith,  must  be  filed. 

If  the  name  of  the  proposed  company  includes 
that  of  an  individual,  a  verified  consent  of  that 
individual  should  accompany  the  application. 
(&)   The  objects  for  \vhich  the  company  is  to  be  in- 
corporated : 

Sections  23  and  24  of  the  Ontario  Companies 
Act  provide  wide  incidental  and  ancillary  pow- 
ers. These  have  been  drawn  without  change 
from  Palmer's  Precedents  and  have  been  made 
as  wide  as  possible  for  the  purpose  of  avoiding 
repeating  them  in  the  Letters  Patent,  such 
clauses,  therefore,  should  not  be  repeated  in  an 
application  for  Letters  Patent,  nor  should  vari- 
ations of  them  be  inserted.  There  is,  however, 
no  objection  to  other  clauses  which  are  not  pro- 
vided and  the  insertion  of  which  may  be  re- 
quired. 

The  objects  of  a  mining  company  to  which  by 
its  Letters  Patent  Part  XI  of  the  Act  is  made 
applicable  (that  is  to  say,  companies  **  Without 
Personal  Liability")  will  be  expressed  in  set 
terms,  a  copy  of  which  will  be  supplied  on  re- 
quest. 
(c)  The  place  within  Ontario  where  the  head  office 
of  the  company  is  to  be  situate. 
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If  the  head  office  of  the  company  is  to  be  situ-    Sect.  5. 
ate  in  a  township  or  district  the  post  office  ad- 
dress  of  company  should  also  be  given. 

(d)  The  amount  of  the  capital  of  the  company,  the 
number  of  shares  and  the  amount  of  each  share. 

(e)  The  name  in  full,  the  place  of  residence  and  the 
calling  of  each  of 'the  applicants. 

The  word  ''Clerk"  must  not  be  used  except  to 
describe  a  clerk  in  Holy  Orders,  the  Department 
of  the  Honourable  the  Attorney-General  having 
ruled  that  the  word  may  be  used  for  this  purpose 
only. 

(/)  The  names  of  the  applicants,  not  less  than 
three,  who  are  to  be  the  provisional  directors,  of 
the  company. 

(g)  The  number  of  shares  for  which  each  applicant 
has  subscribed  in  the  Memorandum  of  Agree- 
ment and  Stock  Book. 

(h)  That  no  public  or  private  interest  will  be  pre- 
judicially affected  by  the  incorporation,  if  such 
be  the  fact. 

5.  If  the  applicants  desire  the  insertion  of  special 
clauses  in  the  Letters  Patent,  such  special  clauses  must 
be  set  out  in  the  petition. 

6.  If  the  applicants  desire  that  Part  XT  of  The  On- 
iario  Companies  Act  be  made  applicable  to  a  mining 
company,  the  necessary  words  to  that  effect  must  be 
added  to  the  prayer  of  their  petition. 

7.  Special  conditions  regarding  preference  shares 
or  otlierwise  intended  to  have  a  bearing  upon  the 
shares  of  the  company,  or  the  manner  in  which  they,  or 
any  portion  thereof,  shall  or  may  be  sul)scribed  for, 
must  be  inserted  in  the  petition  and  in  the  Memoran- 
dum of  Agreement  and  Stock  Book,  as  material  parts 
thereof. 

8.  U  the  applicants  desii-c  that  the  company  shall 
be  incorporated  as  a  Private  Company,  .the  conditions 
governing  tlie  restriction  of  the  transfer  of  sliarfs  must 
be  inserted  in  the  petition  and  in  the  Memorandum  of 
Agreement  and  Stock  Book.  It  will,  however,  be  suf- 
ficient if  the  Memorandum  of  Agreement  find  Stock 


share  capital. 
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Sect.  5.      l^ook  indicates  that  the  coinpaiiy  is  to  he  incorporated 

-     \ as  a  Private  Company  by  insertino'  tlie  word  "Pri- 

moiitai  in-      vate ' '  before  the  word  ' '  company ' '  without  settni^u-  out 
t-inm-o?ixv    the  special  conditions  therein. 

ration  with  9^  rJ^\^^,  facts  iu  tlic  petition  Contained  ninst  be  veri- 

.,,,„...  ..,..,.„i  ^^^  ^^  alBdavit  to  be  made  by  one  of  tlie  ai)plicants. 
Such  aflfidavit  should  also  state  that  each  petitioner 
signing  the  petition  is  of  the  full  age  of  twenty-one. 

1(1  Signatures  to  the  Memorandum  of  Agreement 
and  Stock  Books  and  petition  must  be  verified  by  statu- 
tory declaration  or  aflfidavit  of  subscribing  witness  or 
witnesses. 

11.  Signatures  should  be  the  ordinary  business  sig- 
natures of  the  applicants  and  must  be  witnessed  and 
proved  by  persons  who  are  not  petitioners  or  directly 
interested  in  the  formation  of  the  company. 

12.  Signatures  by  attorney  must  be  made  under  a 
specific  and  general  power,  duly  executed  and  verified. 

13.  Application  forms  can  be  obtained  upon  appli- 
cation to  the  Department  of  the  Honourable  the  Pro- 
vincial Secretary. 

Public  utility  Companies. 

Companies  coming  within  the  application  of  Part 
XII  of  The  Ontario  Companies  Act  are  required  to  file, 
in  addition  to  the  foregoing,  the  following  material : 
(a)  Evidence  that  the  proposed  capital  is  sufficient 
to  carry  out  the  objects  for  wiiich  the  comi)any  is 
to  be  incorporated;  that  such  capital  has  been 
subscribed  or  underwritten  and  that  the  appli- 
cants are  likely  to  command  pubhc  trust  and 
confidence  in  the  undertaking; 

Such  evidence  should  be  in  the  form  of  an  affi- 
davit or  statutory  declaration. 
{b)  A  detailed  description  of  the  plant,  works  and 
intended  operations  of  the  company,  and  an  esti- 
mate of  their  cost. 

This  description  should  be  duly  verified  and  in 
the  case  of  telephone  companies  should  state  the 
number  of  instruments  and  poles,  miles  of  wire, 
etc. 
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A  rough  sketch  showing*  the  proposed  opera-     Sect.  5. 
tion  of  the  company  should  also  be  submitted. 

(c)  A  copy  of  the  by-laws  of  every  municipality  in 
which  the  company  proposes  to  operate,  duly 
certified  by  the  Clerk  of  the  Municipality  under 
the  corporate  seal. 

(d)  If  the  undertaking  is  to  be  carried  on,  or  in  so 
far  as  it  is  to  be  carried  on,  in  territory  mthout 
municipal  organization,  a  report  from  the  Min- 
ister of  Lands,  Forests  and  Mines  approving  of 
the  undertaking. 

(e)  If  it  is  proposed  that  the  company  shall  acquire 
any  plant,  works,  undertaking,  good-will,  con- 
tract or  other  property  or  assets,  a  detailed 
statement  of  the  nature  and  value  thereof. 

This  statement  should  be  duly  verified. 
Telephone  Companies  must  also  submit  evidence  Telephone 
that  the  municipal  by-laws  have  been  approved  co°ipa°i««- 
by  the  Ontario  Railway  and  Municipal  Board. 

'  Powers  of  a  telephone  company  are  expressed 
in  set  terms,  a  copy  of  which  will  be  supplied  on 
request. 

It  is  suggested  that  the  par  value  of  the  shares 
of  a  telephone  company  be  fixed  at  a  small 
amount,  i.e.,  $5  or  $10,  as  The  Ontario  Telephone 
Act  reads  that  every  member  or  partner  of  a 
company,  association  or  partnershii)  wliich  is 
afterwards  incorpoi'ated  under  the  Ontario 
Companies  Act  sliall  have  allotted  to  hini  sliares 
in  the  new  corporation  to  the  value  of  his  sliaiv 
or  interest  in  the  company,  association  or  part- 
nership at  the  date  upon  wliich  tlie  charter  of 
incorporation  is  granted.  If  the  interests  of  the 
different  meml)ers  of  the  association  vary  it 
might  not  be  possible  to  observe  this  provision 
if  the  par  value  is  fixed  at  a  large  amount. 

Co-operaliri'  Compamcs. 

Where  a  companv  desires  to  be  iiicorporntod  tinder 
the  provisions  of  vkvi  X\a  of  the  Ontario  Companies 
Act,  the  word  ''co-operative"  must  form  i);irf  ol   t!ie 
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Sect.  6.     iiiime  and  in  addition  to  tlie  material  required  in  an 

application  for  tlie  incorporation  of  a  company,  as  sot 

out  herein,  it  will  be  necessary  to  submit  the  proposed 
general  by-laws  of  the  corporation  to  conform  to  the 
provisions  of  Part  Xla  of  the  Act.  The  Letters  Patent 
of  a  co-operative  company  will  contain  a  stereotype 
form  of  provisions,  a  copy  of  which  will  be  supplied  on 
request. 

6.  Subject  matter: — 

(1)  Incorporation  without  share  capital. 

(3)  Contents  of  petition. 

(3)  Memorandum  of  Agreement. 

(4)  Form  of. 

See  Dominion  Act,  s.  7A,  which  only  applies  to  as- 
sociations with  the  objects  specified. 

The  following  are  the  Departmental  instructions: 

Incorporation  without  Share  Capital. 


mental  in 
structions 


Depart-  1.  Tlic  application  for  Letters  Patent  must  be  by  a 

formal  petition,  duly  executed,  with  at  least  two  signa- 
tures on  the  page  containing  the  prayer. 

2.  There  must  be  at  least  five  petitioners. 

3.  The  petition,  which  may  be  submitted  at  any  time 
without  Gazette  notice,  must  state : 

(a)  The  proposed  name  of  the  corporation. 

Evidence  must  be  filed  that  the  name  is  not 
objectionable  upon  any  public  ground  and  is  not 
that  of  any  known  corporation  or  association 
incorporated  or  unincorporated,  or  of  any  part- 
nership or  of  any  individual,  or  any  name  under 
which  any  known  business  is  being  carried  on, 
or  so  nearly  resembling  the  same  as  to  be  calcu- 
lated to  deceive. 

If  the  proposed  corporate  name  is  that  of  an 
existing  association  whose  undertaking  is  to  be 
taken  over  by  the  corporation,  a  consent  to  the 
use  of  the  name,  signed  by  all  the  members  of 
the  association,  with  the  execution  thereof  veri- 
fied by  the  affidavit  or  statutory  declaration  of  a 
subscribing  witness,  and  an  affidavit  or  declara- 
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tion  that  the  signatories  comprise  all  the  mem-    Sect.  6. 
bers  of  the  association,  should  be  filed. 

If  the  proposed  corporate  name  is  that  of  an 
association  incorporated  under  the  Ontario 
Companies  Act,  a  by-law  of  such  association 
authorizing  the  application  and  undertaking 
that  the  Letters  Patent  of  the  existing  associa- 
tion will  be  surrendered  forthwith,  must  be  filed. 
If  the  name  of  the  proposed  corporation  in- 
cludes that  of  an  individual,  a  verified  consent  of 
that  individual  should  accompany  the  applica- 
tion. 
{h)  The  objects  for  wliich  the  corporation  is  to  be 
incorporated. 

(c)  The  place  within  Ontario  where  the  Head  Office 
of  the  corporation  is  to  be  situate. 

If  tlie  Head  Office  of  the  corporation  is  to  be 
situate  in  a  township  or  district,  the  post  office 
address  of  the  corporation  should  also  be  given. 

(d)  The  name  in  full,  the  place  of  residence  and  the 
calling  of  each  of  the  applicants. 

The  word  "Clerk"  must  not  be  used  exce]it  to 
describe  a  clerk  in  Holy  Orders,  the  Ueparlmcnt 
of  the  Honourable  the  Attorney-General  having 
ruled  that  the  word  may  be  used  for  this  pur- 
pose only. 

(e)  The  names  of  the  first  directors  of  the  corpora- 
tion. 

(/)   That  no  public  or  private  interest  will  be  pre- 
judicially affected  by  the  incorporation,  if  sucii 

be  the  case. 
(g)   That  the  corporation  will  be  carried  on  witli- 
out  the  purpose  of  gain  for  its  meHil)ers,  and 
that  any  profits  or  other  accretions  to  the  cor- 
poration will  be  used  in  promoting  its  objecls.^ 

4.  The  facts  in  the  petition  contained  uuist  be  veri- 
fied by  affidavit  to  be  made  by  one  of  Ihe  ai»i'Ii<''"its. 
Such  affidavit  should  also  state  tliat  each  ix'litiouer 
signing  the  petition  is  of  tiie  full  ago  of  nveiily-oue. 

5.  The  petition  shall  be  accomi)aiii<'(l  !)>  a  iii.'iiio- 
randum  of  agreement,  in  triplicate,  signed  by  the  peti- 
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tioners  settiiii>-  out  such  reglilations  as  may  be  deemed 
expedient  for: 

(a)  The  election  of  inoinbers,  trustees,  directors 

and  officers ; 
(h)  Tlie  lioldini»-  of  meetings  of  nienihers,  trustees 

and  directors; 
((')  The  establishment  of  branches; 

(d)  The  payment  of  directors,  trustees,  officers  and 
employees,  and 

(e)  The  control  and  management  of  the  affairs  of 
the  corporation. 

The  memorandum  shall  be  expressed  in  separate 
paragraphs  numbered  consecutively,  and  the  appli- 
cants may  adopt  all  or  any  of  the  provisions  of  the 
form  contained  in  the  schedule  to  the  Ontario  Com- 
panies Act,  or  may  substitute  others  therefor. 

There  is  a  short  form  of  memorandum  of  agree- 
ment which  provides  for  constitution  by  by-law.  This 
is  more  elastic  than  a  constitution  set  out  in  the  Letters 
Patent,  which  can  only  be  amended  by  Supplementary 
Letters  Patent.  A  copy  of  tlie  short  form  of  memoran- 
dum of  agreement  can  be  obtained  upon  request. 
.  6.  Signatures  to  the  memorandum  of  agreement 
and  petition  must  be  verified  by  statutory  declaration 
or  affidavit  of  subscribing  witness  or  witnesses. 

7.  Signatures  should  be  the  ordinary  business  sig- 
natures of  the  applicants  and  must  be  witnessed  and 
proved  by  persons  who  are  not  petitioners  or  directly 
interested  in  the  formation  of  the  company. 

8.  Application  forms  can  be  obtained  upon  applica- 
tion to  the  Department  of  the  Plonourable  the  Pro- 
vincial Secretary. 

7.  In  so  far  as  the  Letters  Patent  and  Supplementary  Let- 
ters Patent  do  not  exclude  or  modify  the  regulations  in  Form  4, 
tho.se  regulations  .shall,  so  far  as  practicable,  be  the  regulations 
of  a  corporation  not  having  share  capital  in  the  same  manner 
and  to  the  same  extent  as  if  they  were  contained  in  the  Letters 
Patent  or  Supplementary  Letters  Patent.  2  Geo.  V.  c.  31,  s.  7 ; 
3-4  Geo.  V.  c.  18,  s.  33(1). 

8.  The  Lieutenant-Governor  on  an  application  for  fjetters 
Patent  or  Supplementary  J^etters  Patent  may  give  to  the  cor- 
poration a  name  different  from  tts  proposed  or  existing  name, 
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as  the  case  ma}'  be,  and  may  vary  the  objects  or  otlier  provisions     Sect.  8. 

or  terms  stated  in  the  petition  or  memorandum  of  agreement.  

2  Geo.  Y.  c.  31,  s.  8 ;  3-4  Geo.  V.  c.  18,  s.  33  (2). 

As  to  change  of  name  see  Dominion  Act,  ss.  12,  21. 

The  above  section  also  provides  that  the  Lieuten- 
ant-Governor may  vary  the  objects  or  other  provisions 
or  terms  stated  in  the  petition  or  memorandum  of 
agreement.  The  Department  frequently  refuses  to 
cause  letters  patent  to  be  issued  in  the  terms  of  the 
application  where  the  latter  contains  objectionable  pro- 
visions, and  in  the  case  of  certain  corporations,  c.fj., 
clubs  incorporated  under  the  Act,  certain  restrictive 
clauses  are  invariably  inserted  in  the  Letters  Patent 
whether  they  appear  in  the  application  or  not. 

9.  A  corporation  without  share  capital  heretofore  or  here- creation  of 
after  incorporated,  witli  the  consent  in  writing  of  all  its  mem-  ^['^["^^j.^j^jf^j^  ~ 
hers,  may  by  by-law  provide  for  the  creation  of  a  capital  divided  yotTu-ea^dy 
into  shares  "and  for  the  allotment  and  payment  of  such  shares  havinj?  share 
and   may  fix  and  prescribe  the  rights  and   privileges  of   the  ^^Pital. 
shareholders;  but  no  such  by-law  .shall  take  effect  until  confirmed 
by  Letters  Patent  or  by  Supplementary  Letters  Patent.     2  Geo. 
V.  c.  31,  s.  9;  3-4  Geo.  V.  c.  18,  s.  33  (3). 

See  Dominion  Act,  s.  7 A,  under  which,  ho\vev('r,  the 
procedure  is  different.  It  should  be  noted  that  the 
consent  in  writing  of  all  tlie  members  is  required  and 
that  the  by-law  is  ineffective  until  confirmed  by  T^i'tters 
Patent  or  Supplementary  Letters  Patent. 

10. —  (1)   Any  two  or  more  corporations  to  which  this  Acl  Anuil^rama- 
applie.s  having  the  same  or  similar  objects  within  the  .scope  of  this  pf,r|,tions.' 
Act,    may,   in   the   manner   herein    provided,   amalgamate   and 
may  enter  into  all  contracts  and  agreements  necessary  to  such 
amalgamation.     2  Geo.  V.  c.  31,  s.  10  (1  ). 

(2)   The  corporation   proposing  1o   amalgamate    may   ciittT  .Inint  atcree- 
into  a  joint  agreement    for  the  amalgamation   prescribing   tlie  ["^'.',".„ 
terms  and   conditions  thereof,  the  mode  of  carrying  ,the  .sime  diroi-tors 
into  effect,  and  stating  the  name  of  the  new  corporation,   tl'f' J3^'!J",';£ 
names,  callings,  and   ))laces  of  residence  of  the   lir.4  directors  ,.t,.. 
thereof,  and   how  and   when   the  snbs<i(iuent   directors  shall   he 
elected,  with  snch  other  details  as  may  he  nece«.sary  to  itcrfect 
the  amalgamation   and   to  provide   for  the  snt)se(|nent  manage- 
ment and  working  of  the  new  corporation,  and  in  cases  of  com- 
panies the  number  '.f  J^:<v<  of  rti..  ciiiillid.   \\w   ])nr   value  of 


588  ONTARIO  COMPANIES  ACT. 

Sect.  10.     OJU'li  shiivo,  and  llic  inaniu'r  of  coiivciiin.i;-  tlir  sliaic  capital  of 

-   — «>aeli  of  the  oonipanios  into  tliat  of  the  new  coinpan}'.     2  Ceo. 

W  e.  ;U.  s.  10  (2)  ;  3-4  Ceo.  V..  c.  18,  s.  33  (1). 
Siibinission  (^3)   The  agreement  shall  he  suhmitted  to  ihe  shareholders 

fi'oWerror       or  members  of  each  of  the  corporations  at  a  general  meeting 
members  of     tliereof  called   for  the  purpose   of  taking  the  same   into  con- 

eacbcor-        sideration. 

poration. 

Cousidera-  (4)   At    such    meetings    of    shareholders   or    members    \he 

tion  of  agreement  shall  be  considered,  and  if  two-thirds  of  the  votes 

asreemeut^     of  all  the  shareholders  or  members  of  each  of  such  corporations 

cate^of     "      are  for  the  adoption  of  the  agreement  that  fact  shall  be  certified 

adoption.        upon  the  agreement  by  the  secretary  of  each  of  such  corporations 

under  the  corporate  seal  thereof. 

Petition  for  (5)   Thereupon  the  several  corporations  by  their  joint  peti- 

confirmation  tion  may  apply  to  the  Lieutenant-Governor  for  Letters  Patent 

Vtent^^^        confirming  the  agreement,  and  on  and  from  the  date  of  the 

'^'^  ^^  '  Letters  I'atent  the  corporations  shall  be  deemed  and  taken, to 

be  amalgamated  and  to  form  one  corporation  by  the  name  in 

the  Letters  Patent  provided,  and  the  corporation  so  incorporated 

shall  possess  all  the  property,  rights,  privileges  and  franchises 

and  be  subject  to  all  the  liabilities,  contracts,  disabilities  and 

duties  of  each  of  the  corporations  so  amalgamated.     2  Ceo.  V. 

c.  31,  s.  10  (3-5). 

There  is  no  corresponding  provision  in  the  Domin- 
ion Act,  Part  I. 

Amalgamation. 

Amaigama-  A  perfect  amalgamation,  or  what  is  intended  to  be 

eSektiais  of.  accomplished  by  such  an  operation,  when  thorouij,hly 
carried  out  in  all  its  details,  and  as  regards  all  the  par- 
ties concerned,  involves  the  following  process: 

(1)  A  transfer  of  the  corporate  entity  with  its 
franchises,  capacities  and  powers  to  another  corpora- 
tion. 

(2)  A  transfer  of  the  corporate  assets,  rights  and 
liabilities  present  or  contingent  to  such  other  corpora- 
tion. 

(3)  A  transmutation  of  the  members  of  the  former 
corporation  into  members  of  the  latter. 

(4)  A  novation  of  the  rights  of  the  creditors  of  the 
former  corporation  so  that  their  rights  and  claims 
against  it  are  gone  and  instead  the  latter  corporation 
is  their  debtor.     Brice,  3rd  ed.,  p.  517. 
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But  the  word  ''amalgamation"  is  employed  indis-    Sect.  10. 
criminately  to  describe  different  operations  such  as 

(1)  The  transfer  of  all  or  some  parts  of  the  assets 
and  liabilities  of  one  or  more  than  one  existing  com- 
pany to  another  existing  company,  of  which  all  the 
members  of  the  transferring  company  or  companies 
become,  or  have  the  right  of  becoming  members. 

(2)  The  transfer  of  all  or  some  part  of  the  assets 
and  liabilities  of  two  or  more  existing  companies  to  a 
new  company,  of  which  all  the  members  of  the  transfer- 
ring company  or  companies  become,  or  have  the  right 
to  become  members. 

It  is  only  by,  or  in  pursuance  of  legislative  author- 
ity that  the  corporate  entity  of  one  corporation  can  be 
transferred  to  and  vested  in  another,  or  that  the  mem- 
bers of  one  corporation  can  be  transmuted  into  and 
made  mem])ers  of  another,  and  therefore  amalgama- 
tion, as  meaning  or  including  such  results,  in  the  ab- 
sence of  such  authority,  is  impossible;  nevertheless 
the  substance  of  what  is  desired  to  be  done  in  such 
cases  can  by  proper  arrangements  and  proceedings  be 
accomplished  indirectly;  and  it  is  these  operations, 
with  their  results,  which  are  now  usually  meant  by  tlie 
term  amalgamation. 

An  amalgamation  in  this  sense,  entails  the  follow- 
ing proceedings : 

(1)  The  transfer  of  the  undertaking,  assets,  rights  Procoedinps 
and  liabilities  ot  the  one  company  to  another  company ;  Q,ation. 

it  may  be  one  already  in  existence,  or  as  is  more  often 
the  case,  it  may  be  a  new  company  created  for  the  ex- 
press purpose  of  acquiring  or  taking  over  the  under- 
taking of  the  company  becoming  defunct. 

(2)  A  winding-up  for  the  transferring  and  distri- 
bution of  its  assets  (now  represented  l)y  cash  or  fre- 
quently shares  or  debentures  of  the  ac<iuiring  com 
pany)  among  the   persons   entith-d    In    rcsprct  of  I  he 
transferring  comy)any. 

(3)  An  indemnity  by  the  iic(iniring  ('oiiqjaiiy  to  the 
transferring  company  against  its  liabilities  and  obliga- 
tions. 
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Sect.  10.  Here  there  is  no  pretence  of  Jiny  transrer  of  tlie  cor- 

porate  entity,  altJiough  the  i)ractical  result  frequently 
is  very  much  the  same,  by  reason,  amon,<>\st  other 
tilings,  tliat  provision  is  generally  made  enabling  the 
acquiring  company  to  sue  for  claims,  defend  actions, 
etc.,  in  the  name  of  the  transferring  company.  Nor  is 
there  any  pretence  of  a  transmutation  of  the  members 
of  the  transferring  company  into  members  of  the  ac- 
quiring company,  although  here  again  very  frequently 
the  amalgamation  is  with  a  view  to  this,  and  provisions 
are  made  enabling  the  shareholders  in  the  old  sompany 
to  become  shareholders  in  the  new  company,  and  in- 
directly a  considerable  amount  of  pressure  is  put  upon 
them  to  induce  them  to  do  so.     Brice,  3rd  ed.,  p.  518. 

Amalgamation  May  be  Effected: 

How  (1)  By  special  Act  of  a  Provincial  Legislature  or 

e  ec  e  .         ^^  ^|^^  Parliament  of  Canada ; 

(2)  Under  the  provisions  of  section  10  and  similar 
sections ; 

(3)  Under  tlie  winding-up  provisions  of  the  On- 
tario Companies  Act,  s.  184,  and  under  the  correspond- 
ing sections  of  the  Voluntary  Winding-up  Acts  obtain- 
ing in  the  other  jurisdictions. 

Section  184  of  the  Ontario  Companies  Act  is  almost 
identical  with  s.  161  of  the  Imperial  Companies  Act, 
1862.  Under  it  there  are  two  modes  of  effecting  an 
amalgamation : 

(a)  Company  A  and  Company  B  desire  to  amalga- 
mate. Company  A  passes  a  special  resolution  to 
wind  up,  appointing  a  liquidator  and  directing 
him  to  sell  the  assets  to  Company  B  in  consid- 
eration of  shares  in  that  company  to  bo  allotted 
to  tlie  members  of  Company  A.  The  liquidators 
act  accordingly,  and  Comi)any  A  is  then  dis- 
solved. 

(b)  Comi)any  A  and  Company  B  desire  to  amalga- 
mate. Company  C  is  formed  to  acquire  their 
assets  and  liabilities  and  to  carry  on  the  amal- 
gamated business.   Each  of  the  old  conqianies 
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then  passes  a  special  resolution  as  in  the  last    Sect.  10. 
case,  the  liquidators  carry  the  sale  into  effect 
and  the  old  companies  are  then  dissolved.    See 
Palmer's  Com]3any  Precedents  (1912),  Part  T. 
p.  1483. 

(4)  Under  a  power  in  the  charter  to  sell  the  under- 
taking for  shares  in  another  company  combined  with  a 
power  to  divide  assets  in  specie. 

(5)  Where  the  number  of  shareholders  is  small  and 
they  all  concur  in  the  proposed  amalgamation,  sucli 
amalgamation  may  be  effected  by  agreement  signed  by 
all  shareholders,  and  by  the  company  providing  for 
the  sale  of  the  undertaking  for  shares  in  a  new  com- 
pany; for  the  distribution  of  such  shares  among  the 
shareholders  of  the  old  company;  and  providing  also 
for  the  surrender  to  the  new  company  or  to  a  trustee 
for  it  of  the  shares  in  the  old  company. 

This  last  is  the  method  which  has  hitherto  been  isnai 
most  usually  employed  in  Canada,  and  so  far  as  the'"^^'"^ 
writers  are  aware  without  any  serious  difficulty  having 
arisen  from  its  employment,  though  theoretically  it  is 
not  so  exact  or  accurate  as  the  other  methods. 

The  first  step  in  an  amalgamation  of  this  kind  is  the 
arrangement  of  terms  upon  which  the  amalgamation 
is  to  take  place.  These  must  include  the  nature  of  the 
consideration,  whether  it  is  to  consist  of  cash  or  shares, 
or  partly  of  eacli,  and  wlictlicr  the  shares  are  to  be 
fully  or  i)artly  paid  up.  'I'licsc  terms,  wiien  agreed  on, 
should  be  ('iiibodicd  in  :\  (MHidit ioiinl  agrcciiiciit. 

Notice  of  the  arrangement  and  tiie  terms  agreed 
upon  are  then  given  to  the  shai-eholders  of  the  amalga- 
mating companies,  and  special  meetings  are  called  to 
pass  resolutions  ap])roving  of  the  agreement  Miid  ex- 
pressly authorizing  the  directors  to  execute  and  carry 
into  effect,  the  foi'iiial  agreement.  The  f«>nn;d  ;igree- 
ments  with  the  purchasing  comp;ni\  ;iie  then  executed 
and  the  assets  and  undei'taking  «»f  the  ;ini,ilu;ini;iling 
company  transfei-red  to  the  purchasing  company. 

The  notices  calling  special  general  meetings  of  tiie 
amalgamating    compnnies    to    i;itif>-    the    pr.. visional 
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agTeemeiits  should  be  made  full  and  explicit.  It  is  also 
advisable  to  accompany  them  with  a  circular  shewing 
the  nature  of  the  arrangement  provisionally  adopted, 
and  it  is  sometimes  well  to  add  the  advantages  which 
will  be  derived  from  its  adoption,  and  the  reasons 
which  led  up  to  it. 

An  important  question  which  arises  on  an  amalga- 
mation is  whether  the  debts  of  the  amalgamating  com- 
pany are  to  be  borne  by  the  purchasing  company  or 
not. 

The  purchasing  company  may  not  wish  to  assume 
obligations  which  are  more  or  less  indefinite,  but  may 
prefer  to  purchase  the  assets  for  a  fixed  sum;  on  the 
other  hand  the  shareholders  of  the  amalgamating  com- 
pany are  more  likely  to  ratify  the  arrangement  if  they 
have  an  exact  knowledge  of  how  many  shares  of  stock 
in  the  new  company  will  be  received  by  their  amalga- 
mating company.  It  is  usual,  however,  for  the  pur- 
chasing company  to  assume  all  the  liabilities  of  the 
amalgamating  company. 


Decisions. 

Decisions.  There  are  very  few  reported  Canadian  decisions  on 

questions  arising  out  of  amalgamation.  In  Pratt  v. 
The  Consolidated  Electric  Co.  (1894)  34  N.  B.  23,  the 
defendant  Electric  Company  took  over  by  agreement 
the  property  of  three  other  companies  subject  to 
certain  outstanding  bonds.  The  bonds  of  the  defen- 
dant company  were  issued  to  retire  the  bonds  of  the 
other  companies,  and  by  this  means  all  the  outstand- 
ing bonds  were  retired  except  $2G,()()()  and  $(),000  of 
two  of  the  companies  respectively.  The  holders  of 
these  bonds  contended  that  the  bonds  retired  by  the 
defendant  company  had  been  paid  and  cancelled  by 
such  retirement,  and  that  these  bonds  should  be  paid 
in  full  out  of  the  funds  in  Court;  but, 

Held,  that  the  redemption  of  the  bonds  by  the  Con- 
solidated Electric  Co.,  by  the  issue  and  substitution 
therefor  of  bonds  of  its  own  did  not  operate  as  a  pay- 
ment of  the  bonds  so  redeemed,  but  that  the  bonds  so 
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redeemed  continued  to  be  subsisting  securities  and  Sect.  10. 
entitled  to  share  in  the  fund  in  Court  proportionately 
with  the  bonds  not  so  redeemed,  namely,  the  $26,000 
and  $6,000  of  the  Saint  John  City  Railway  Company, 
and  of  the  New  Brunswick  Electric  Company,  respec- 
tively. 

See  also  Re  Standard  Fire  Insurance  Company; 
Kelly's  Case,  12  A.  R.  486;  Nelles  v.  Ontario  Invest- 
ment Association,  17  0.  R.  129;  Cayley  v.  Cobourg, 
etc.,  B.  Co.,  14  Gr.  571. 

The  following-  cases  may  be  referred  to  on  the  Decisions. 
meaning  of  ''amalgamation":  The  Indemnity  Case, 
Albert  Arbitration;  Riley,  at  p.  17;  Stace  S  Worth's 
Case,  L.  R.  4  Ch.  682 ;  Era  Case,  32  L.  J.  Ch.  207  j 
Wynne's  Case,  L.  R.  8  Ch.  1002;  Anglo- Austrian  v. 
British,  etc.,  Co.,  3  Giff .  521,  4  De  G.  F.  &  J.  341 ;  G.  W. 
B.  Co.  V.  Commers,  [1894]  1  Q.  B.  507. 

As  to  appointment  of  directors  of  selling  company 
to  be  directors  of  purchasing  company,  see  Stace  dt 
Worth's  Case,  L.  R.  4  Ch.  685,  and  James  v.  Eve,  L.  R. 
6  H.  L.  385. 

As  to  compensation  of  officers  of  selling  company': 
Southall  V.  Britisli  Life  Assurance  Society,  L.  R.  6  Ch. 
614.  ; 

Notice  ol"  meeting  must  be  explicit:  Imperial  Ba)ik 
of  China  v.  Bank  of  Hindustan,  L.  R.  6  Eq.  91;  Fox's 
Case,  L.  R.  6  Ch.  176. 

Objects  of  purchasing  company  may  be  more  exten- 
sive than  tliose  of  selling  company:  Southall  v.  British 
Life  Assurance  Society,  L.  R.  11  Eq.  65. 

Invalid  agreement:  Clinch  v.  Financial  Corpora- 
tion, L.  R.  4  Ch.  1 17. 

Sale  for  partly  ])aid  up  shares  \;ili(l :  In.  re  City  and 
County  Investment  Co.,  13  Cli.  J).  475;  IniperUd  Mer- 
cantile Credit  Association,  L.  R.  12  E(|.  504;  Hester  (0 
Company, Uh.  J.  Ch.  7b7  ;  Poslhlhuaih-  v.  I'nrl  I'liilip 
Company,  43  CMi.  ]).  452. 

Reconstruction. 

Closely  related  to  the  sul)ject  of  amalgamation  of  n,.,.,,,,. 
joint  stock  eoinpaiiics  is  the  siibjfct  of  i-ccoiisti'nctioM  «t'u<^tioii. 

II. C. A.-      ."W 
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Sect.  10.  Reconstruct  ion  (lifrers  from  aiiiali;;mi;ilio)i  in  timt  it 
iToconstruc-  i"<?lates  Only  to  one  single  company,  whereas  amalga- 
'i<^°-  mation  involves  more  than  one  company.     Speaking 

generally  the  reconstrnction  of  a  company  may  1)eeome 
desirable  or  necessary  in  order  that  it  may  have  con- 
ferred npon  it  other  or  wider  powers  eith(u-  for  the 
carrying  on  of  its  business  or  for  the  issue  of  prefer- 
ence shares  or  bonds  or  for  the  purpose  of  reducing  its 
capital ;  or  for  the  purpose  of  obtaining  additional 
funds  for  the  carrying  on  of  its  business. 

The  method  of  reconstruction  is  by  the  f(>r mation 
or  organization  of  a  new  company  and  a  transfer  to  it 
of  the  undertaking  of  the  old  company.  This  is  to  be 
carried  out  substantially  in  the  same  way  and  may  be 
carried  out  by  the  various  methods  indicated  in  connec- 
tion with  amalgamation  of  companies. 

For  forms  and  suggestions  with  respect  to  recon- 
struction, the  reader  is  referred  to  Palmer's  Company 
Precedents,  12th  ed.,  Part  T,  pp.  1431  ff. 

The  following  are  the  Departmental  instructions 
for  amalgamation : 

Amalgamation. 

Depart-  1.  Any  two  or  more  corporations  to  which  this  Act 

so'uJtions.  applies  having  the  same  or  similar  objects  within  the 
scope  of  the  Ontario  Companies  Act  may  amalgamate 
and  may  enter  into  all  contracts  and  agreements  neces- 
sary to  such  amalgamation. 

2.  The  application  for  Letters  Patent  confirm- 
ing a  joint  agreement  for  the  amalgamation  of  two  or 
more  corporations  must  be  by  a  formal  petition  of  the 
corporations  proposing  to  amalgamate,  duly  executed. 

3.  The  petition  must  state : 

(a)  The  name  of  each  of  the  petitioners  in  each 
case,  giving  the  date  of  incorporation,  the 
amount  of  capital,  the  number  of  shares  and  the 
amount  of  each  share. 

(b)  That  each  of  the  said  petitioners  is  a  subsisting 
company  and  carrying  on  business  for  the  pur- 
pose for  which  it  was  organized. 
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(c)   That  an  agreement  was  entered  into  t3y  the  said    Sect.  10. 
petitioners,   providing   for   the    amalgamation. 
The  date  of  such  agreement  should  be  given. 

{d)  The  objects  of  the  new  corporation. 

(e)  The  proposed  name  of  tlie  new  corporation. 
Evidence  must  be  filed  that  the  name  is  not 
objectionable  upon  anj^  public  ground  and  is  not 
that  of  any  known  corporation  or  association, 
incorporated  or  unincorporated,  or  of  any  part- 
nership or  of  any  individual,  or  any  name  under 
which  any  known  business  is  being  carried  on, 
or  so  nearly  resembling  the  same  as  to  be  calcu- 
lated to  deceive. 

(/)  The  amount  of  capital  of  the  new  corporation, 
the  number  of  shares  and  the  amount  of  each 
share. 

(g)  The  place  within  Ontario  where  the  head  office 
of  the  corporation  is  to  be  situate. 

If  the  head  office  of  the  corporation  is  to  l)e 
situate  in  a  township  or  district  the  post  office 
address  of  the  corporation  should  also  be  given. 

{]()  The  name  in  full,  the  place  of  residence  and  the 
calling  of  each  of  the  first  directors  of  the  new- 
corporation. 

The  word  "clerk"  must  not  be  used  except  to 
describe  a  clerk  in  holy  orders,  tiie  Depart iiieiit 
of  the  Honourable  the  Altorney-(ieueral  having 
ruled  that  the  word  may  be  used  for  this  pur- 
pose only. 

(/)  That  no  public  ov  i)rivate  interest  will  be  pre- 
judicially affected  by  the  amalgamalioii  nf  Die 
petitioners. 

4.  If  the  petitioners  desire  the  insertion  ol"  speeiid 
clauses  in  the  Letters  Patent  sueli  special  elnuses  must 
be  set  out  in  the  ijetition. 

5.  'I'lie  jx'titioii  sliould  be  dated  and  siuiie<|  hy  the 
executive  officers  of  eacJi  of  the  |)et  itionei-s,  nndci'  thrir 
corporate  seals. 

6.  The  signatures  to  the  |H-1itiuii  and  the  ini|>res- 
sion  of  the  seals  nuist  be  verified  1»\-  aflidaxit  oi-  statu 
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Sect.  10.     tory    declaration  of  the  sul)scril)iiig'    witness  or  wit- 
nesses. 
i)oi>art-  7.  The  allegations  in  the  petition  contained  should 

"^'"^HVnJ      be  verified  bv  affidavit  or  statutory  declaration  of  the 
t..i-  auiaiga-    executive  officers  of  each  of  the  petitioners. 

iiuitiou. 

8.  AVith  the  petition  the  foHowing  should  l)e  filed: 

(a)  Duplicate  original  agreement  entered  into. 
Such  agreement  should  prescribe  the  terms  and 
conditions  of  the  amalgamation,  the  mode  of 
carrying  the  same  iiito  effect,  and  state  the  name 
of  the  new  corporation,  the  names,  callings  and 
places  of  residence  of  the  first  directors  thereof 
and  how  and  when  the  subsequent  directors  shall 
be  elected,  with  such  other  details  as  may  be 
necessary  to  perfect  the  amalgamation  and  to 
provide  for  the  subsequent  management  and 
working  of  the  new  corporation,  and  in  cases  of 
companies  the  number  of  shares  of  the  capital, 
the  par  value  of  each  share  and  the  manner  of 
converting  the  share  capital  of  each  of  the  com- 
panies into  that  of  the  new  company. 

The  fact  that  two-thirds  of  the  votes  of  all  the 
shareholders  or  members  of  each  of  the  petition- 
ers are  for  the  adoption  of  the  agreement  should 
be  certified  upon  the  agreement  by  the  secretary 
of  each  of  the  petitioners  under  the  corporate 
seal  thereof. 

(b)  A  statutory  declaration  or  affidavit  of  the 
secretary  of  each  of  the  petitioners  that  the 
agreement  providing  for  the  amalgamation  has 
been  lawfully  passed  by  the  directors  and  con- 
firmed by  a  vote  of  the  shareholders,  present  or 
represented  by  proxy  at -a  general  meeting  duly 
called  for  considering  the  same  by  notice  speci- 
fying the  terms  of  the  agreement  to  be  confirmed 
and  holding  not  less  than  two-thirds  of  the 
issued  capital  stock  represented  at  such  meeting, 
or,  in  the  case  of  a  corporation  not  having  share 
capita],  by  a  vote  of  two-thirds  of  the  members 
so  present  or  represented,  as  the  case  may  be. 
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(c)  A  certified  copy  of  the  proceedings  at  the  meet-   Sect.  10. 
ing  of  shareholders  or  members  of  each  of  the 
petitioners  with  respect  to  the  sanction  of  the 
agreement. 

(d)  A  certified  extract  from  the  general  by-laws  of 
each  of  the  petitioners  as  to  the  calling  of  such 
meeting  of  shareholders  or  members. 

(e)  A  certified  copy  of  the  notice  mailed  or  copy  of 
advertisement  in  the  Ontario  Gazette  or  the 
local  paper  of  the  holding  of  such  shareholders' 
or  members '  meeting  in  each  case. 

11.  Subject  matter : — 
Re-incorporation  of  corporation. 

See  Dominion  Act,  s.  1-t. 

See    Smith    v.    Humbervale     Cemetery    Co. 
(1915),  33  0.  L.  R.  452. 

12.  Subject  matter : — 

Extension  of  powers  on  re-incorporation. 

See  Dominion  Act,  s.  15. 

13.  Subject  matter: —  .  • 
Rights  of  creditors  preserved. 

See  Dominion  Act,  s.  14,  sub-sec.  4. 
See    Smith    v.    Humbervale     Cemetery    Co. 
(1915),  33  0.  L.  R.  452. 

14.  Subject  matter: — 

Conversion  of  private  company  into  a  public  company — 
{n)   Resolution  therefor; 
(h)   Filin<y  statement,  etc. 

See  Dominion  Act,  s.  43C  (4). 

15.  (1)    \\'li('re  a  corporation  has  ceased  io  carry  on  bnsi- pistribntion 
uess  except   for  tlie  ))ur])ose  of  wiiifling  up  its  ad'airs  and  Ims  <^f  n-^spf**  on 
no  debts  or  obli^jfj^  Jous  tbai  liavc  not  been  ])r()\ide(l   for  or  pj'o- pj^rry^on " 
tected,  the  directors  may  pass  by-laws  for  dislribiilin^  the  assets  busines.s. 

of  the  corporation  or  any  part  of  them  amoiif:^  the  sliareholdcrs.  [)isiril»ntion 
And  in  any  case  where  the  corporation  has  issued  both  prefer-  of  jissots 
ence  and  common  shares,  such  by-laws  may  provide  for  distri-  2|jp"pQj. 
butinff  any  part  of  the  assets,  in  specie  or  otlierwise,  rateably  riaHscs  of 
among  the  holders  of  preference  shares,  and  the  remainder  of  t*'""?"^" 
sucli  assets  ralealdy  among  the  holders  of  common  shares. 
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Sect.  15. 

I'oiulitions. 


ri>uliiina- 
tiou  of 
by-law  for 
distribution. 


Supplemen- 
tary  letters 
patent  for 
certain  pur- 
poses. 

Varying 

capital 

stock. 

Re-dividing 
shares. 


Varying 
powers. 


Varying 

borrowing 

l)Owers. 

Amending 
charter. 


Making 

other 

provisions- 


(Confirming 
by-law. 


{2)  Tho  [)\-hw  sliall  not  tiikc  (MlVcl  unless  or  \iiiiil  it  is 
confirmed  by  a  two-thirds  vote  ol'  tlu>  sharelioJders  present,  in 
person  or  by  proxy,  at  a  general  meeting  duly  called  for  con- 
sidering the  same  and  by  the  Lieutonant-Goveiiioi'  in  Council. 
3  Geo.  V.  c.  31,  s.  15. 

(3)  When  so  confirmed  any  sueli  by-law  shall  be  valid  and 
binding  npon  all  shareholders  of  the  corporation. 

The  above  section  was  considered  in  Craivford  v. 
Baihurst  Land,  Sc,  Co.  (1916),  37  0.  L.  R.  Gil ;  (1918) 
42  0.  L.  R.  256. 

16. —  (1)  The  Directors  of  a  corporation  may  pass  a  ])y-lavv 
anthorizing  an  application  to  the  Lieutenant-Governor  for  the 
issue  of  Supplementary  Letters  l^itent  providing  for — 

{a)   Increasing  or  decreasing  the  capital ; 

See  Dominion  Act,  ss.  52,  53,  54-57. 

(b)  Ee-dividing  the  capital  of  the  corporation   into  shares 

of  smaller  or  larger  amount; 

See  Dominion  Act,  s.  51. 

(c)  Limiting  the  powers   of  the   corporation   or   extending 

them  to  such  objects  within  tlie  scope  of  this  Act  as 
the  corporation  may  desire; 

See  Dominion  Act,  s.  34. 

{d)   Limiting  or  increasing  the  amount  which  the  corpora- 
tion may  borrow  npon  debentures  or  otherwise; 

(e)   Varying  any  provision  contained  in  the  special  Act  or 
Letters   Patent   or    Supplementary   Letters    Patent, 
where  such  amount  is  specified  in  the  Letters  Patent 
or  Supplementary  Letters  Patent  of  the  corporation ; 
(/)   Any  other  matter  or  thing  in  respect  of  which  provi- 
sion  might   have   been    made   had   the   corporation 
been  incorporated  under  this  Act.     2  Geo.  V.  c.  31, 
s.  16  (1). 
(2)   The   application   shall  not  be    made   until   the   by-law 
has  been  confirmed,  in  the  case  of  a  company,  by  a  vote  of  the 
shareholders    present   or    represented    by    proxy,    at   a    general 
meeting  duly  called  for  considering  the  same,  and  holding  not 
less  than  two-thirds  of  the  issued  capital  stock  represented  at 
such  meeting  or,  in  the  case  of  a  corporation  not  having  share 
capital,  by  a  vote  of  two-thirds  of  the  members  so  present  or 
represented  as  the  case  may  be.  2  Geo.  V.  c.  31,  s.  16  (2)  ;  3-4 
Geo.  V.  c.  18,  s.  33  (6). 

See  Dominion  Act,  s.  34. 
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(3)  Tlie   capital   sliall    not   be    increased   until   ninety    per     Sect.  16. 

centum  of  the  authorized  capital  has  been  subscribed  and  fiftv  , 

,-1,1  '   Ine-eas,^  of 

per  centum  paid  thereon.  capital. 

See  Dominion  Act,  s.  52. 

(4)  On  a  reduction  of  tlie  capital  of  a  company  the  liability  jjigj^fg    f 
of  shareholders  to  persons  who  at  the  time  of  s.uch  reduction  creditors 
are  creditors   .shall    remain   as   though  the   reduction   had   not  preserved. 
been  made.    2  Geo.  V.  c.  31,  s.  16  (3-4). 

See  Dominion  Act,  s.  54  D. 

The  following  instructions  are  issued  by  the  De- 
partment authorizing  the  procedure  for  obtaining 
supplementary  letters  patent. 

Supplementary  Letters  Patent, 

1.  Supplementary  Letters  Patent  may  be  issued  for  Depart- 
the  following  purposes:  mental iu- 

struetions. 

(a)  Increasing  or  decreasing  the  capital: 

The  capital  shall  not  be  increased  until  ninety 
per  centum  of  the  authorized  capital  has  been 
subscribed  and  fifty  per  centum  paid  thereon. 
On  a  reduction  of  the  capital  of  a  company  the 
liability  of  shareholders  to  persons  who  at  the 
time  of  such  reduction  are  creditors  shall  remain 
as  though  the  reduction  had  not  been  made. 

(b)  Re-dividing  the  capital  of  the  corpoialion  into 
shares  of  smaller  or  larger  amoiiiil  ; 

(c)  Limiting  the  powers  of  the  corporation  or  ex- 
tending them  to  such  objects  within  the  scope  of 
this  Act  as  the  corporation  may  desire ; 

(d)  Limiting  or  increasing  the  amount  which  the 
corpoi-ation  may  borrow  ui)on  debentures  or 
otherwise ; 

(e)  Varying  any  pi-ovisions  contained  in  the  spe- 
cial Act  or  Letters  Patent  or  Sui)plementary 
Letters  Patent,  where  such  amount  is  specified  in 
the  Letters  Palcut  oi-  Sii|i|»h'iii('iilai'y  Ijcttcrs 
Patent  of  the  eorpoialion ;  and 
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Sect.  16.  (jf)   ^Vny  otlior  iiiatlor  or  thing  in  respoct  of  which 

ih^iaiT-  provision  might  h;ive  been  made  had  tiie  cor- 

'"*'"^''? '""  poration  been  incorporated  under  this  Act. 

forobt^iin-  2.  Each  application  must  be  by  a  formal  petition 

luu;  supple-  ,  ,  .  *'  '■ 

montarv        ot  the  corporation,  signed  by  the  executive  officers  of 
patent.  ^^^^  Corporation  and  passed  under  its  common  seal. 

3.  The  petition  must  set  forth  the  corporate  name, 
the  date  of  incorporation,  the  nominal  capital  of  the 
company  and  other  material  facts,  and  sliow  that  the 
corporation  is  not  in  arrears  in  making  its  annual  re- 
turns, and 

(a)  If  it  be  in  respect  of  the  increase  of  the  capital 
of  the  company  the  petition  must  make  it 
clear : 

( 1 )  That  at  least  ninety  per  centum  of  the  capi- 
tal of  the  company  has  been  subscribed  and 
fifty  per  centum  paid  thereon ; 

(2)  That  the  capital  of  the  company  is  insuf- 
ficient for  the  purposes  of  the  company ; 

(3)  That  the  proposed  increase  is  considered  by 
the  company  to  be  requisite  for  the  due 
carrying  out  of  its  undertaking,  and 

(4)  The  par  value  of  the  new  shares  must  be  the 
same  as  tliat  of  the  old  shares,  unless  the 
old  shares  are  being  expressly  and  at  the 
same  time  re-divided;  or 

(b)  If  it  be  in  respect  of  a  reduction  of  capital 
the  petition  must  show  that  the  reduced 
amount  is  sufficient  for  the  due  carrying 
out  of  the  undertaking  of  the  company 
and  advisable,  and  the  bona  fide  character 
of  the  decrease  of  capital  thereby  provided 
for;  or 

(c)  If  it  be. in  respect  of  re-division  of  the  exist- 
ing shares  the  petition  must  explain  the 
reason  why  such  re-division  is.,  in  the  opin- 
ion of  the  company,  necessary  and  desir- 
able; or 

{d)  If  the  Supplementary  Letters  Patent  be  for 
other  purposes  than  above  referred  to,  the 
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necessity   therefor  must   be    set   out  in  the    Sect.  16. 
petition.         ^ 

4.  The  facts  in  the  petition  contained  and  the  bona 
fide  character  of  the  increase,  ciecrease  or  sub-division 
must  be  verified  by  joint  affidavit  or  statutory  declara- 
tion of  the  President  and  Secretary  of  the  corporation. 

5.  The  signatures  to  the  petition  and  the  impression 
of  the  seal  must  be  verified  by  affidavit  or  statutory 
declaration, 

6.  With  the  petition  the  corporation  must  produce 
the  following: 

(a)  A  statutory  declaration  proving  that  the  by- 
law providing  for  the  increase,  decrease, 
sub-division,  etc.,  has  been  lawfully  passed 
by  the  directors  and  confirmed  by  a  vote  of 
the  shareholders  present  or  represented  by 
proxy  at  a  general  meeting  duly  called  for 
considering  the  same  by  notice  specifying 
the  terms  of  the  by-law  to  be  confirmed,  and 
holding  not  less  than  two-thirds  of  the 
issued  capital  stock  represented  at  such 
meeting;  or,  in  the  case  of  a  corporation  not 
having  share  capital,  by  a  vote  of  two-thirds 
of  the  members  so  present  or  represented, 
as  the  case  may  be. 

(b)  A  copy  of  such  by-law,  duly  certified  as  sueli 
under  the  seal  of  the  corporation ; 

(c)  A  certified  copy  of  the  proceedings  at  the 
meeting  of  shareholders  or  members  with 
respect  to  tlie  passage  and  sanction  of  the 
by-law ; 

(d)  A  certified  extract  from  tlie  general  l)y-la\vs 
of  tile  corporation  as  to  the  calling  of  tiie 
meeting  of  sliareliolders  or  members,  and 

(e)  A  certified  copy  of  the  notice  mailed  or  copy 
of  advertisement  in  tlie  Oiihirin  Gazette  or 
h)cal  paper  of  tlie  hohliiig  of  such  sliai-c- 
liolders'  or  members'  meeting;  or 

(a)  A  statutory  declaration  proving  that  such 
l>v-]a\v  has  been  eonfii  iin'<i  hv  the  consent  in 


(ilVJ 
Sect.  16. 
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Couditions 
may  be 
imposed  in 
letters 
patent. 


wiitiiii;-  of  all  the  shareholders  or  members 

of  the  corporation,  and 

(b)  A  copy  of  snch  by-law,  duly  certilied  as  such 
under  the  seal  of  the  corporation. 

17.  Subject  matlor: — 

Sufficiency  of  uiaterial  to  be  established. 

See  Dominion  Act,  s.  36,  ss.  54-57. 

Proofs  of  18.  The  f'rovincial   Secretary,  or  any  officer  to  whom  the 

matters  amplication  may  be  referred,  may  take  evidence  under  oath.     2 

under  this        , ,         -rx  01  10 

s^f.^  (icO.   V.  C.  31,  s.  18. 

19.  The  Letters  Patent  or  Supplementary  Letters  Patent 
may  impose  any  conditions  with  respect  to  the  by-laws  of  a 
corporation  or  any  amendments  thereof,  and  in  such  event  the 
corporation  shall  not  carry  on  its  undertaking,  or  any  part 
thereof,  nor  shall  the  by-laws  be  of  any  force  or  validity  until 
the  conditions  so  imposed -are  coni])lied  with.  3  Geo.  V.  c. 
31,  s.  19. 

Providing  20.  The  t.etters  Patent  or  Supplementary  Letters  Patent  may 

for  appoint-  authorize  the  Provincial  Secretary  whenever  he  sees  fit  to  appoint 
Stor.  ^^  auditor  to  examine  the  books  of  the  corporation  or  an  inspector 

to  inspect  its  undertaking  and  affairs,  or  to  call  a  general  meet- 
ing of  its  shareholders  or  members,  upon  such  terms  as  may 
be  therein  set  out.     2  Geo.  V.  c.  31,  s.  20. 

21.  Notice  of  the  granting  of  Letters  Patent  or  Supple- 
mentary Letters  Patent  shall  be  given  forthwith  by  the  Pro- 
vincial Secretary  in  the  Ontario  Gazette.    2  Geo.  V.  c.  31,  s.  21. 

22.  A  corpoi'ation  sliall  be  deemed  to  be  existing  from  the 
date  of  the  Letters  Patent  incorporating  tlie  same.  2  Geo.  V. 
c.  31,  s.  22. 

See  Dominion  Act,  s.  13. 

A  company  may  be  an  existing  legal  entity,  though 
with  unused  powers,  even  though  no  steps  have  been 
taken  to  organize  it  subsequent  to  the  issuing  of  the 
charter:  Camvhell  v.  Taxicahs  (1913),  27  0.  L.  R.  141. 

23.  Subject  matter : — 

(1)  (a)   to   {(f).    Powers  incidental  to  company. 

(2)  Powers  may  be  withheld. 

24.  Subject  matter : — 
(1)   Incidental  powers — 

(a)    Buildings,  etc.; 


Notice  of 
issuing 
letters 
patent. 

Commence- 
ment of 
existence. 
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(b)   Real  estate:  Sees.  23-24. 

(2)   Incorporation   subject  to  trusts. 

Section  23  sets  out  in  the  lettered  paragraphs  a 
number  of  incidental  powers  which  are  declared  to  be 
incidental  or  ancillary  to  the  powers  set  out  in  the 
letters  patent.  The  wording  of  the  paragraphs  of  the 
section  appears  to  have  been  taken  without  substantial 
change  from  the  forms  found  in  Palmer's  Precedents, 
Parti. 

For  a  discussion  of  incidental  powers  see  the  notes 
to  sections  7-10  and  29  of  the  Dominion  Act. 

While  the  ancillary  powers  conferred  by  the  Act 
are  generous  and  usually  sufficient,  it  may  occasionally 
be  found  convenient  or  necessary  to  supplement  them 
by  express  clauses  in  the  application  for  incorporation. 

The  following  afford  suggestions : — 

'  Subject  to  section  94  of  Ontario  Corporations  Actriauses 
to  underwrite,  subscribe  for,  purcliase  or  otherwise  JXJJi""" 
acquire  and  hold,  either  as  principal  or  agent,  and 
absolutely  as  owner  or  by  way  of  collateral  security  or 
otherwise,  and  to  sell,  exchange,  transfer,  assign  or 
otherwise  dispose  of  or  deal  in  the  bonds  or  deben- 
tures, stocks,  shares  or  other  securities  of  any  govern- 
ment or  municipal  or  school  corporation,  or  of  any 
chartered  bank  or  of  any  other  duly  incorporated  com- 
pany or  companies.' 

■  'To  distribute  the  whole  or  any  part  of  the  property 
or  assets  of  the  company  in  specie  or  money  among  its 
shareholders;  provided,  however,  that  no  such  distri- 
bution shall  effect  a  reduction  of  the  capital  of  the 
company  except  made  in  accordance  with  the  provi 
sions  of  the  Ontario  Companies  Act.' 

*To  invest  and  deal  with  the  moneys  of  the  comi)aiiy 
not  immediately  nMiuircd  in  such  maimer  as  i'l-oiii  tunc 
to  time  may  be  determined. ' 

'To  pay  all  costs,  cliarges  and  expenses  incurred  or 
sustained  in  or  al)oiit  the  protnot ion  and  cslablisliiiiciil 
of  the  company,  or  which  the  coinpaii>  shall  coiisidi  r 
to  be  preliminary.' 

'Upon  any  issue  of  shares,  (Irhcnlures,  or  oilier 
securities  of  tlie  ciniipjiiix-  1o  eiii|)loy  hrokcrs.  coiiniiis- 


im 


oxiAKKi  roTvrr.vxiKS  a(^t. 


Clauses 

conferring: 

powers. 


Sees. 23-24.  sioii  agents  and  niulcrwritors,  and  to  i)r()vid('  i'or  the 
remuneration  ol'  such  persons  for  their  services  by 
l^aynient  in  cash,  or  with  the  approval  of  the  share- 
hoklers,  by  the  issue  of  shares,  debentures  or  other 
securities  of  the  Company,  or  by  the  granting  of  op- 
tions to  take  the  same  or  in  any  other  manner;  also  to 
pay  a  commission  to  any  person  in  consideration  of  his 
subscribing  or  agreeing  to  subscribe,  whether  abso- 
lutely or  conditionally,  for  any  shares,  bonds,  deben- 
tures, debenture  stock  or  other  securities  of  tiie  com- 
pany; provided,  that  as  regards  shares,  such  commis- 
sion shall  not  exceed  twenty-five  per  cent,  of  the 
amount  realized  therefrom.' 

'With  power  to  hold  meetings  of  shareholders, 
directors  and  executive  committee  of  directors  (if  any), 
at  any  place  other  than  the  head  office  of  the  company, 
and  whether  within  or  without  Ontario.' 

In  addition  if  the  power  to  issue  share  warrants  is 
desired,  an  appropriate  provision  should  be  inserted 
in  the  petition.  See  section  63.  Similarly  if  it  is  de- 
sired to  fix  the  quorum  of  the  directors  at  less  than  a 
majority  of  the  board. 

In  the  case  of  a  mining  company  desiring  to  issue 
its  shares  at  a  discount,  the  petition  must  ask  to  have 
Part  XI  made  applicable. 


Pajment  of 
property 
acquired    in 
shares. 


Restrictions 
as  to  hold- 
ing real 
estate. 


25.  The  directors  if  autliorizod  so  to  do  by  a  vote  of  sliare- 
holders  present  or  represented  by  proxy  at  a:  general  meet- 
ing duly  called  for  considering  the  matter  and  holding  not  less 
than  two-thirds  of  the  issued  capital  stock  represented  at  the 
meeting  may  pay  for  any  property  acquired  or  taken  over  or 
purchased  under  the  provisions  of  clause  (b)  or  clause  (i)  of 
sub-section  1  of  section  23  or  clause  (b)  of  section  24  wholly 
or  partlv  in  shares  fullv  or  partly  paid  up.  2  Greo.  \^.  c.  31, 
s.  25;  3-4  Geo.  V.  c.  18,\s.  33  (8). 

26.— (1)  Unless  other  special  statutory  enactments  apply, 
any  land  or  interest  therein  at  any  time  acquired  by  the  cor-' 
poration  and  not  required  for  its  actual  use  and  occupation  or 
for  the  purposes  of  its  business,  or  not  held  by  way  of  security, 
shall  not  be  held  by  the  Corporation,  or  .by  any  trustee  on  its 
behalf,  for  a  longer  period  than  seven  years  after  the  acquisi- 
tion thereof,  or  after  it  has  ceased  to  be  required  for  its  actual 
use  and  occupation  or  for  the  purposes  of  its  business,  but  shall 
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be  absolutely  sold  and  disposed  of,  so  that  the  corporation  shall     Sect.  26. 
no  longer  retain  anv  interest  therein  unless  bv  wav  of  securit}'.    


(2)  Any  such  la«d  or  interest  therein  not  within  the  excep-  Forfeiture 
tious   hereinbefore   mentioned,   held   by   the   corporation   for   a  of. 
longer  period  than  seven  years  without  being  disposed  of  shall 

l>e  forfeited  to  His  Majesty  for  the  use  of  Ontario. 

(3)  The  Lieutenant-Governor  in  Council  may  extend  such  Extension 
period  from  time  to  time,  not  exceeding  in  the  whole  twelve  j^^jj-^^/*^^ 
years,  and  no  such  forfeiture  shall  take  effect  or  be  enforced 

until  the  expiration  of  at  least  six  months  after  notice  in  writ- 
ing to  the  corporation  of  the  intention  of  His  Majesy  to  claim 
the  same,  and  during  such  six  months  the  corporation  may  dis- 
pose of  the  land  or  its  interest  therein. 

(4)  The  corporation  shall  give  to  the  Provincial  Secretary  statement  to 
when  required  a  full  and  correct  statement  of  all  lands  or  inter-  be  furnished 
ests  therein  at  the  date  of  such  statement  held  by  or  in  trust  g'ecretary!^'^ 
for  the  corporation.     2  Geo.  Y.  c.  31,  s.  26. 

27.  Subject  matter: — 

Defects  of  form  not  to  invalidate  letters  patent,  etc. 

See  Dominion  Act,  s.  4, 

28.  Subject  matter : — 

(1)  Forfeiture  of  charter  for  non-user. 

(2)  Proof  of  user. 

(3)  Pights  of  creditors  not  affected. 

See  Dominion  Act,  s.  27. 

28«.  Where    a    municipal    corporation    has    passed    or    may  ^,^^^^^  ^^^^  ^^ 
hereafter  pass  a  by-law  to  license,  regulate  and  govern  per-  be  exempted 
sons  or  proprietary  clubs  as  provided  by  paragraph  1  of  section  from 
420  of  The  Municipal  Ad,  no  charter  heretofore  or  hereafter  jj'y!j|,'*^.'y'*.,^ 
granted  whether  by  special  Act  or  letters  patent  or  dtherwise  u.  billijird 
for  any  of  the  puriKtses  mentioned  in  that  jjaragraph  shall  br-  ^■•>bl»'s.  etc. 
c-onstrued   as  exempting  the  holders   thereof    fioni   compliance  Rev.  siat.  o. 
with  the  })rovisions  of  such  by-law  or  as  affccting  tiie  discre-  ^""• 
tionary  power  to  refuse  or  grant  a  license  conferred   by  sub- 
jection 4  of  section  2o3  of  The  Municipal  Act. 

29.  The  Letters  Patent  by  wiiich  a  corporation  is  incorpor-  ii,.v„r!,ti(.n. 
ated  and  any  Supplementary  Tvetters  Patent  amending  or  vary- of  ••imrter. 
ing  the  same  may,  at  any  time,  be  declared  to  lie  forfeited  and 
may  be  revoked  and  nuifle  void  by  the  Lieutenant-(Jovernor  in 
Council,  on  suiricient  cause  being  shown,  upon  such  cf)iu1itions 
and  subject  to  sucli  proNisions  as- lie  mav  deem  proper.  2  (Jco. 
V.  c.  31,  s.  29. 

Sec  the  notes  to  Doiiiiiiioii  Act,  s.  27. 


(!0()  (t\  lAlIlO    (H)I\irANlKS    ACT. 

Sect.  30.  30. —  (1)    If    a    (.■orporation    cxcM'cises    its    corporate    ])o\vers 

-^  •  .  —  wiicii  the  immber  of  its  sharoholders  or  iiuMiil)ers  is  loss  than 
witll'le^ '""  ^^^'^'  ^'°^"  ^  pei'iod  of  more  than  six  months  after  the  number 
than  five  has  l)een  so  reduced,  every  per.son  who  is  a  shareholder  or  mem- 
inembers^  her  of  the  corporation  during  the  tim.e  that  it  so  exercised  its 
I'orponite"  corporate  powers  after  such  period  of  six  months  and  is  cogniz- 
poweijs  -lilt  of  the  fact  that  it  so  exercises  its  corporate  powers,  shall  be 

luM-sonally  scverall}'  liable  for  the  payment  of  the  whole  of  the  debts  of  the 
liable.  corporation    contracted    during   such   time,    and    may   be    sued 

for  the  same  without  the  joinder  in  the  action  of  the  corporation 

or  of  any  other  shareholder  or  member. 
SiKu-oholdor  (2)   A  shareholder  or  member  who  has  become  aware  that 

mav' relieve  ^^^^  corporation  is  so  exercising  its  corporate  powers  may  serve 
hinisoit:  from  a  protest  in  writing  on  the  corporation  and  may  by  registered 
liability-         letter  notify  the  Provincial   Secretary  of  such  protest  having 

been  served  and  of  the  facts  upon  which  it  is  based,  and  such 

shareholder  or  member  may  thereby  and   not  otherwise,  from 

the  date  of  his  protest  and  notification,  exonerate  himself  from 

liability. 
Revocation  (3)    If^  after  notice  from  the  Provincial  Secretary,  the  cor- 

it"  number'  poration  refuses  or  neglects  to  bring  the  number  of  its  share- 
of  share-  holders  or  members  up  to  five,  such  refusal  or  neglect  may, 
llrmr^'ift^u'^!^  npon  the  report  of  the  Provincial  Secretary,  be  regarded  by  the 
to  five.  Lieutenant-Governor  in  Council  as  suflRcient  cause  for  the  re- 

\ocation  of  the  charter  of  the  corporation.  2  Geo.  V.  c.  31,  s.  30. 

Surrender  of  31. —  (1)  The  charter  of  a  corporation  incorporated  by  Let- 
ciarter.  ^^^^  Patent  may  be  surrendered  if  the  corporation  proves  to  the 

satisfaction  of  the  Lieutenant-Governor : — 

(a)   That  it  has  no  debts  or  obligations;  or 

(h)  That  it  has  parted  with  its  property,  divided  its  assets 
rateably  amongst  its  shareholders  or  members  and 
has  no  debts  or  liabilities,  or, 

(c)  That  the  debts  and  obligations  of  the  corporation  have 
been  duly  provided  for  or  protected  or  that  the 
creditors  of  the  corporation  or  other  persons  holding 
them  consent;  and 

(''/)  That  the  corporation  has  given  notice  of  the  applica- 
tion for  leave  to  surrender  by  publishing  the  same 
once  in  the  Ontario  Gazette  and  once  in  a  news- 
paper published  at  or  as  near  as  may  be  to  the  place 
where  the  corporation  has  its  head  office. 

Acceptance  (2)   The  I.iieutenant-Governor,  upon  a  due  compliance  with 

of  surrender  the  provisions  of  this  section,  may  accept  a  surrender  of  the 
tVon  of*^co""  charter  and  direct  its  cancellation,  and  fix  a  date  upon   and 
poration.        from  which  the  corporation  shall  be  dissolved,  and  the  corpora- 
tion shall  thereby  and  thereupon  become  dissolved  accordingly. 
2  Geo.  V.  c.  31,  s.  31. 
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The  following  are  the  Departmental  instructions :    Sect.  31. 

Dcpart- 

Surrender  of  Letters  Patent.  mental  in- 

structions. 

1.  The  charter  of  a  corporation  incorporated  by 
Letters  Patent  may  be  surrendered  if  the  corporation 
proves  to  the  satisfaction  of  the  Lieutenant-Governor : 

{a)  That  it  has  no  debts  or  obligations ;  or 
{b)  That  it  has  parted  with  its  property,  divided 
its  assets  rateably  amongst  its  shareholders 
or  members,  and  has  no  debts  or  liabilities; 
or 

(c)  That  the  debts  and  obligations  of  the  cor- 
poration have  been  duly  provided  for  or 
protected,  or  that  the  creditors  of  the  cor- 
poration or  other  persons  holding  them  con- 
sent; and 

(d)  That  the  corporation  has  given  notice  of  the 
application  for  leave  to  surrender  by  pub- 
lishing the  same  once  in  the  Ontario  Gazette 
and  once  in  a  newspaper  published  at  or  as 
near  as  may  be  to  the  place  wliere  the  cor- 
poration has  its  head  office. 

2.  The  application  must  be  by  a  formal  petition  of 
tlie  corporation,  signed  by  the  executive  officers  of  the 
corporation  and  passed  under  its  common  seal. 

3.  Tlic  petition  must  set  forth  the  corporate  name, 
the  date  of  incorporation  and  other  material  facts  and 
siiould  si)ecify  clearly  the  grounds  upon  which  the  cor- 
poration fiM'ls  that  it  is  justified  in  making  tlie  applica- 
tion undei-  the  i)ro\-isions  above  referred  to,  and  show 
that  tlie  C()i-poi';iti()ii  is  not  in  nn-cni's  in  ni.-iking  its  nn- 
ininl  I'cturns. 

4.  The  facts  in  the  jx-tition  containcci  must  ho  veri- 
fiod  by  Joint  affidavit  or  statutory  dcchiration  of  the 
|)i-esident  and  secretary  of  the  corpoi-ation. 

5.  The  signatures  to  the  petition  and  llx'  iniprcs 
sion  of  the  seal  must  be  vei'ificd  l)\  affKlav  il  <>i-  statn 
tory  declaration. 

f).  With  the  ])('tition  the  cDijx.ral  inn  ninst  producr 
the  t'ollowinu-. 


1)08  ONTAiao    COJMI'AXIKS    AC^T. 

Sect.  31.  (o)   A  slatiitory  declnralioii  proving"  that  the  by- 

Doniivt^  ^'^^^     aulhoriziiig    the    application    for    an 

m»-iit;ii  in-  order  accepting  the  snrrender  of  the  Let- 

f..r"!ht!iTn-  ters  Patent  of  the  corporation  has  been  law- 

ing.sur-  fnllv  passcd  by  the  directors  and  confirmed 

iviuler  (if  •     ^  .11 

charttM-.  by  a  vote  oi  the  shareliolders,  present  or  re- 

presented by  proxy  at  a  general  meeting 
dnly  called  for  considering  tlie  same  by  no- 
tice specifying  the  terms  of  tlie  by-law  to  be 
confirmed,  and  holding  not  less  than  two- 
thirds  of  the  issued  capital  stock  repre- 
sented at  such  meeting,  or,  in  tlie  case  of  a 
corporation  not  having  share  capital,  by  a 
vote  of  two-thirds  of  the  members  so  pres- 
ent or  represented  as  the  case  may  be. 

(b)  A  copy  of  such  by-law,  duly  certified  as  such 
under  the  seal  of  the  corporation ; 

(c)  A  certified  copy  of  the  proceedings  at  the 
meeting  of  shareholders  or  members  with 
respect  to  the  passage  and  sanction  of  the 
by-law ; 

(d)  A  certified  extract  from  the  general  by- 
laws of  the  corporation  as  to  the  calling  of 
the  meeting  of  shareholders  or  members ; 

(e)  A  certified  copy  of  the  notice  mailed  or  copy 
of  advertisement  in  the  Ontario  Gazette  or 
local  paper  of  the  holding  of  such  share- 
holders' or  members'  meeting; 

(/)  A  verified  statement  of  the  affairs  of  the 
corporation;  and    • 

{g)  The  charter  of  the  corporation,  in  order 
that  it  may  ultimately  have  endorsed  upon 
it  the  fact  that  its  surrender  has  been  ac- 
cepted by  the  Lieutenant-Governor,'  and 
that  it  may  be  officially  cancelled  and  de- 
posited in  the  office  of  the  Deputy  Provincial 
Registrar. 

Termination  ^^'  '^'^^  corpoj-atc  existence  of  a  corporation  incorporated 
of  existence  otherwise  than  by  Letters.  Patent  may  be  terminated  by  order 
of  corpora-  ^^f  ^^^  Lientenant-Governor  npon  petition  therefor  by  such 
in'-orporated  forporation  under  like  circumstances,  in  like  manner  and  with 
by  letters  ]ike  effect  as  a  corporation  incorporated  by  Letters  Patent  may 
P""'^"*-  surrender  its  charter.     2  Geo.  V.  c.  31,  s.' 32. 
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33.  The  Lieutenant-Governor  in  Council  may  make  regula-     Sect.  33 
tions  with  respect  to : —  

(a)  The  cases  in  which  notice  of  application  for  Letters  ^e^^l'itions 
Patent  or  Supplementary  Letters  Patent  must  be  Lieutenant- 
given  ;  Governor 

(6)   The   forms  of  Letters  Patent,    Supplementary  Letters        °""^^ ' 
Patent,   notices   and   other   instruments   and   docu- 
ments relating  to  applications  and  other  proceed- 
ings; 

(c)  The   form   and   manner   of   the   giving   of   any   notice 

required  by  this  Act; 

(d)  Such  other  matters  as  he  may  deem  necessary  or  ex- 

pedient for  carrying  out  the  objects  and  provisions 
of  this  Act, 

and  such  regulations  sliall  be  published  in  the  Ontario  Gazette 
and  shall  be  laid  before  the  Assembly  forthwith  if  the  Assembly 
is  then  in  session,  and  if  not  then  in  session  within  fifteen  days 
after  the  opening  of  tbe  next  Session.     2  Geo.  V.  c.  31,  s.  33. 

See  Dominion  Act,  s.  25. 


PART  IL 


XAilE  OF  CORPORATION. 


34. —  ( ]  )   TliG  corporate  name  of  every  company  with  share  ^se  of  word 
capital  shall  have  the  word  "  Limited  '*  as  tlie  last  word  thereof.  "  Limited." 

(2)  Where  the  company  or  any  director,   manager,  officer  idem, 
or  employee  thereof  uses  the  name  of  the  company,  the  word 
"Limited"  shall  appear  as  the  last  word  thci'eof. 

(3)  Stamping,  writing,  printing,  or  otherwise  marking  on  }^.,vi,,^r. 
goods,  wares  and  mercliandise  of  the  company,  or  upon  packages 
containing  the  same  shall  not  be  deemed  to  l)e  a  use  of  the  name 
wiJliiii  IJK-  j)i-ovisions  of  this  .section. 

(1)    Where   the    word   "company,""    '"  chii),"    "  «i'^-'^t)ciatioii  *'  ^l^i^^      . 
or  other  e(|iiivalent   word    forms   part  of  the   juime   the   word  tion. 
"  Limited  "  mav  be  ahbreviatod  to  "  Ivtd."  or  "  Ld."     2  Geo.  V. 
c.  31,  s.  31   (1-4). 

(5)  If  any  {K-rson  or  persons  trade  or  carry  on  '"i'^'"t''''S  iY„j,],y  f^r 
under  any  name  or  title  of  whicli  "  Limited  ''  is  the  last  word,  iisin«  word 
that  person  or  those  persons  sliall,  unless  dulv  incH)ii><)ratcd  wilh  "!i"ii«<'<l" 

•  '  W'ltiiollt 

limited  liability,  be  liable  to  a  fine  not  exceeding  $10  for  I'vcrv  ,,|,|i„,,.ity 
day  upon   which  thai    iiiiinc  or  tillc  has  been   used.     G  (mm».    V. 
c.  35,  .^.  3. 

See  Dominion  Act,  ss.  33,  1 14,  1 1;"). 

D.C.A.— .".9 


()U)  OXIAHIO    (X)MI'ANIES    ACT. 

Sees.  23-40.  35.    luoi-v   i)i'i\;iU'  r(iiii|);iii_\    sliall   \\:\\v  oil   ils  seal   tln'  words 

"      ;  ^'"  Private   (\niipany  "   and    upon   every   share   certificate    issued 

Onnpaiiv"     ''.^'  ^^^^'  eoiupauy  there  sliall  be  distinctly  written  or  printed  the 
to  ho  on  seal  same  words.     Ii- 1   (Jeo.   \.  e.    18,  s.  ',VS   (9). 
anil  on  share 

oortifioates.  ^q    Every    company    and    every    director,    m;inagcr,    onicer 

IVnalty.  or  other  employee  making  default  in  complying  with  the  pro- 
visions of  tlie  next  preceding  two  sections  shall  incur  a  penalty 
not  exceeding  $10  for  a  first  offence  and  not  exceeding  $100  for 
everv  subsequent  similar  offence.  3  Geo.  V.  c.  31,  s.  34  (."))  ; 
3-4  Geo.  V.  c.  18,  s.  33  (10). 

See  Dominion  Act,  s.  114. 

Name  to  be  37.  The  corporate  name  shall  be  one  which  is  not  objection- 

frpe  from  able  upon  any  public  ground  and  is  not  that  of  any  known  cor- 
o  yeetion.  poration  or  association  incorporated  or  unincorporated,  or  of 
any  partnership  or  of  any  individual,  or  any  name  under  which 
Proviso.  any  known  business  is  being  carried  on,  or  so  nearly  resembling 
the  same  as  to  be  calculated  to  deceive ;  but  a  subsisting  corpora- 
tion, association,  partnership,  individual  or  person  may  consent 
that  its  or  his  name,  in  whole  or  in  part,  be  granted  to  a  new 
corporation  incorporated  for  the  purpose  of  acquiring  or  pro- 
moting the  objects  of  such  business.    2  Geo.' V.  c.  31,  s.  35. 

See  Dominion  Act,  s.  7,  which  is  narrower  in  its 
terms. 

38.  Subject   matter : — 

(1)  When  name  of  one  coi'i)oration  mav  be  given  to  another. 

(2)  Idem. 

(3)  Idem. 

See  Dominion  Act,  s.  106  (8). 

39.  Subject  matter: — 

Change  of  name   if  ol)jectionable. 

See  Dominion  Act,  s.  21. 

40.  Subject  matter : — 

(1)  Change  of  name  on  application  of  corporation. 

(2)  In  case  proposed  name  is  objectionable. 

See  Dominion  Act,  s.  22. 

The  f  ollowiniti;-  are  the  Departmental  instructions : 

Changing  Name  of  a  Corporation. 

1.  Where  a  corporation  is  desirous  of  changing-  its 
name  the  Lieutenant-Governor,  upon  being  satisfiod 
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that  the  corporation  is  solvent,  and  that  tJie  change    Sect.  40. 
desired  is  not  for  any  improper  purpose  and  is  not'£)pp.,,.t- 
otherwise  obiectionable,  mav  change  the  name  of  the  °l*^»^=^! '"- 
corporation.  for  dunu 

2.  The  application  must  be  a  formal  petition  of  the 
corporation,  signed  by  the  executive  officers  of  the  cor- 
poration and  passed  under  its  c(mnnon  seal. 

3.  The  petition  must  set  forth  the  corporate  name, 
the  date  of  incorporation  and  other  material  facts,  and 
should  show : 

(a)  That  the  corporation  is  solvent  and  that  the 
change  desired  is  not  for  any  im])roper  ]nir- 
pose  and  is  not  otherwise  objectionable,  as 
above  set  out ; 

(b)  That  the  new  name  is  not  objectionable 
upon  any  public  ground  and  is  not  that  of 
any  known  corporation  or  association  incor- 
porated or  unincorporated,  or  of  any  part- 
nership, or  of  any  individual,  or  any  name 
under  Avhich  any  known  business  is  being 
carried  on,  or  so  nearly  resembling  the  same 
as  to  be  calculated  to  deceive ; 

(c)  That  the  corporation  is  not  in  arrears  in 
making  its  annual  returns. 

4.  The  facts  in  the  petition  contained  must  hv  vci-i- 
fied  by  joint  affidavit  or  statutory  declaration  ol"  llic 
President  and  Secretary  of  the  corporation. 

5.  Tlie  signatures  to  the  ])etition  and  the  iini)rcssion 
of  tile  seal  must  be  \('i-i(i(Ml  by  .-inidaN-it  or  statutory 
declaration. 

0.  With  the  ))('tition  the  corporation  iiin>t  pi'oducc 
the  following: 

(a)  A  statutory  dcclai  atimi  proving  that  tli<'  l»y- 
law  authori//mg  the  ap|)lication  t'oi'  au 
Order  changing  thr  name  of  the  coipoialiou 
has  been  law  full}-  |)ass('(i  hy  the  directors 
and  confirmed  by  a  vote  of  the  sliarchohlci's, 
l^resent  or  represented  by  proxy  at  a  ufu 
eral  meeting  duly  calknl  for  considering  the 
sanu'  by  notice  specit'yinu'  tiie  terms  of  the 
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Sect_40.  by-law  to  ho  coiilirmed,  and  lioldiiig  not  less 

y than  two-thirds  of  the  issued  capital  stock 

lu.'n'tai  ill-  repreisented  at  such  meeting,  or,  in  the  case 

f.ViM-hiuis-  **'  ^1  corporation  not  having  share  capital, 

i"~  ir-um-.  by  a  vote  of  two-thirds  of  the  members  so 

present  or  represented,  as  the  case  may  be. 

(b)  A  copy  of  such  by-hiw,  (hily  certified  as  such 
under  the  seal  of  the  corporation; 

(c)  A  certified  copy  of  the  proceedings  at  the 
meeting  of  shareholders  or  members  with 
respect  to  the  passage  and  sanction  of  tlie 
by-law ; 

(d)  A  certified  extract  from  the  general  by-laws 
of  the  corporation  as  to  the  calling  of  the 
meeting  of  shareholders  or  members ; 

(e)  A  certified  copy  of  the  notice  mailed  or  copy 
of  advertisement  in  the  Onto  no  Gazette  or 
local  paper  of  the  holding  of  such  share- 
holders' or  members'  meeting;  and 

(/)  Evidence  of  the  solvency  of  the  corporation, 
which  must  consist  of  a  sworn  copy  of  the 
last  balance  sheet  or  other  sufficient  state- 
ment of  the  affairs  of  the  corporation,  pre- 
pared b}'  some  responsible  person  conver- 
sant with  its  business.  The  statement  should 
with  reasonable  detail  show  the  nature, 
character  and  value  of  the  corporation's 
assets  and  character  of  its  liabilities.  If 
more  than  a  month  or  so  has  elapsed  since 
tliQ  preparation  of  the  statement,  the  affi- 
davit or  statutory  declaration  verifying  its 
contents  must,  if  such  be  the  case,  show  that 
the  position  of  the  corporation  has  not 
materially  changed  since  the  statement  was 
prepared. 

Notice  of  41.  Notice  of  the  change  of  the  name  of  a  corporation  shall 

change.  be   given   by   the   Provincial    Secretary   by    pnl:>lication    in    the 

Ontario  Gazette.    3  Geo.  V.  c.  31,  s.  39. 

Change  not  42.  The  alteration  of  the  name  of  a  corporation  .shall  not 

to  affect  n'ect  its  rights  or  obligations.     2  Geo.  V.  c.  31,  s.  40. 

ohiigations.  gee  Dominion  Act,  s.  23. 
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PART  III.  Sect.  43. 


MEETINGS    OF    COMPANY. 

First  Meeting  of  Private  Company,  or  of  a  Company  which  is 
not  offering  Shares,  Debentures  or  Dehenture  Slocks  to 
the  Public  for  Subscription. 

43. —  (1)   The   pi-ovisioiial   directors   of   a   private   company  pii-st  meet- 
or  a  company  which  does  not  otfor  shares,  delx'ntures  or  deben-  i"g- 
ture  stock  to  the  public  for  subscription  shall  call  a  general 
meeting  of  the  company  to  be  held  at  a  convenient  place  within 
six  months  from  the  date  of  the  Letters  Patent,  for  the  purpose 
of  electing  directors,  appointing  auditors,  sanctioning  the  by- 
laws of  the  company,  and  transacting  such  other  business  as  may 
be  necessary  to  enable  the  comjoany  to  carry  on  its  undertaking, 
and  shall,  at  least  ten  days  before  the  day  on  which  such  meet- 
ing is  to  be  held,  give  notice  of  such  meeting  by  registered  letter  Notice. 
addressed  to  each  shareholder,  setting  out  in  detail  the  business 
to  be  transacted  and  matters  to  be  considered  thereat. 

(2)  The  pronsional  directors  shall  report  to  such  meeting.  Report  at 

(a)  The  number  of  shares  subscribed;  ^^  ^^^  "^^' 

(b)  The  names  of  the  subscribers; 

(c)  The  amount  paid  thereon; 

(d)  All  contracts  entered  into  by  or  on  belialf  of  the 

company ; 
(c)   The  amount  of  the  preliminary  expenses,  and 
(/)   A  fi'nancial  statement  of  the  affairs  of  the  company 

signed  by  the  auditors,  if  any. 

(3)  If  the  meeting  is  not  called  by  the  provisional  direc-  Slmrehold- 
tors  as  aforesaid  any  three  or  more  shareholders  may  call  the  '''"'^  "'"•^'  '^"''• 
meeting.     2  Geo.  V.  c.  31,  s.  41 ;  8  Geo.  V.  c.  20,  s.  28. 

(As  to  s/aiulory  nir.eiing  of  public  companies,  see  section 
111.) 

In  the  opinion  of  the  authors  the  al)()ve  .'-leclion  is 
directory  only.  The  report,  unlike  the  one  provided 
for  in  s.  117,  is  not  required  to  be  sent  out  to  llie  slinre- 
liolders. 

GENEIIAI.    MKHTIXfi.s. 

44.    Ill    default,   of   other   expre.'is    provision    in    the    Special  x,,ti,.f.  of 
Act,    the    Fvetiers    Patent,    or    Supplementary    Tx^tters    Paleiil  mcetinR. 
or  by-laws  of  a  company,  notice  of  the  time  and  place  for  hold- 
ing general    meetings  of  every  company,   including  the  statu- 
tory  meeting  and   the   annual   and   special   meetings,   shall   be 
given  at  least  ten  days  previously  theret/O  by  rcgi.stered  letter 


(iU 
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Annaal 
meeting. 


Sect.  44.     Ut  oaeli  sliairlioldor  iit  liis  liist   known  juldicss,  ami   liy  an  ad- 

-  vertisemont  in  a  iiewspaper  published  at  or  as  near  as  may  be 

to  the  place  where  the  conipany  lias  its  head  office  and  to  the 

chief  place  of  business  of  \hv  coni]iany  if  lliese  dill'er.     2  Geo. 

V.  c.  31,  s.  •]'.'. 

See  Dominion  Act,  s.  88  {a). 

45. —  (1)  The  annual  meeting  of  the  shai'eholders  of  the 
company  shall  be  held  at  such  time  -and  place  in  eacli  year  as 
the  Special  Act,  Letters  Patenty  Supplementary  Letters  Patent 
or  by-laws  of  the  company  may  provide,  and  in  default  of  any 
such  provision,  on  the  fonrth  Wednesday  in  January  in  every 
year. 

See  Dominion  Act,  s.  105. 

(2)  The  directors  shall,  at  least  seven  days  before  the  day 
on  which  the  meeting  is  held,  send  by  post  to  every  shareliolder 
a  report  containing 

(a)  A  balance  sheet  made  up  to  date  iiot  more  than  three 
months  before  such  annual  meeting; 

(b)  An  abstract  of  income  and  expenditure  for  tlie  financial 
period  ending  upon  the  date  of  such  balance  sheet; 

(c)  The  report  of  the  auditor  or  auditors; 

(d)  Such  further  information  respecting  the  company's 
fi'nancial  position  as  the  Special  Act,  the  letters  Patent, 
Supplementary  Letters  Patent,  or  the  by-laws  of  the 
company  may  require; 

and  the  directors  shall  lay  such  report  before  the  meeting. 

See  Dominion  Act,  s.  105  (2).  If  it  is  desired  the 
by-laws  may  provide  that  the  report  mentioned  in  sub- 
section (2)  need  not  be  sent  to  the  shareholders  (sub- 
sec.  4). 

(3)  Every  balance  sheet  shall  be  drawn  up  so  as  to  dis- 
tinguish at  least  the  following  classes  of  assets  and  liabilities, 
namely : 

(a)  Cash; 

(b)  Debts  owing  to  the  company   from  its  customers;  

(c)  Debts  owing  to  the  company  from  its  directors,  officers 
and  shareholders ; 

(d)  Stock  in  trade; 

(e)  Expenditures  made  on  account  of  future  })usiness; 
(/)   Land,  buildings  and  plant; 

(g)  Goodwill,  franchises,  patents  and  copyrights,  trade- 
marks, leases,  contracts  and  licenses; 

(h)  Debts  owing  by  the  company  secured  1)y  mortgage  or 
other  lien  upon  the  property  of  the  company; 
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(i)   Debts  owing  by  the  company  but  not  secured;  Sect. 41;. 

(/r)   Amount  received  on  common  shares;  — 

(Z)   Amount  received  on  preferred  shares; 
(m)  Indirect  and  contingent  liabilities. 

See  Dominion  Act,  s.  105  (3),  which  requires  certain 
particulars  not  set  out  in  the  above  sub-section. 

(4)  If  the  by-laws  of  the  company  so  provide  it  shall  not  wiien  re- 
be  necessary  to  send  the  report  mentioned  in  sub-section  2  to  port  need 
the  shareholders.     2  Geo.  Y.  c.  31,  s.  43. 

46. —  (1)   Upon  the  receipt  of  a  requisition  in  writing,  signed  ^rg'iaeral 
by  the  holders  of  not  less  than  one-tenth  of  the  subscribed  shares  meeting  by 
of  the  company,  setting  out  the  objects  of  the  proposed  meeting,  <^"''^'<;tors  ou 
the  directors,  or,  if  there  is  not  a  quorum  in  office,  the  remaining  therefor, 
directors  or  director  shall  forthwith  convene  a  special  general 
meeting  of  the  company   for  the   transaction   of   the   business 
mentioned  in  the  requisition. 

See  Dominion  Act,  s.  87. 

(2)  If  the  meeting  is  not  called  and  held  within  twenty-one  By  share- 
days  from  the  date  upon  which  the  requisition  was  left  at  the  holders. 
head  office  of  the  company  any  shareholders  holding  not  less 

than  one-tenth  in  value  of  the  subscribed  shares  of  the  com- 
pany, whether  they  signed  the  requisition  or  not,  may  tliem- 
selves  convene  such  special  general  meeting. 

(3)  The  directors  may  at  any  time,  of  their  own  motion,  y,y 

call  a  special  general  meeting  of  the  company  for  the  transac-  directors. 
tion  of  any  bu.siness. 

(4)  Notice  of  any  special  general  meeting  shall  state  the  Notice  of 
business  which  is  to  be  transacted  at  it.    2  Greo.  V.  c.  31,  s.  44. 

47.  I'he  president  shall  preside  as  chairman  at  every  gen-  Presiding 
oral  meeting  of  the  company,  and  if  there  is  no  president  or  «'^<'<^''- 
vice-president,  or  if  at  any  meeting  neither  of  them  is  ]irosent 

within  fifteen  minutes  after  the  time  appointed  for  holding  tlie  fJ^'^cl'^S  ^° 
meeting,    the    shareholders   present    shall    choose   one    of   tlieir  wlion  neces- 
nunibor  to  be  chairman.     2  Geo.  V.  c.  31,  s.  45.  '*'""-^- 

48.  The  chairman  may,  wilh  the  consent  of  the  meeting  and  Adjourn- 
.subject  to  such  conditions  as  the  meeting  may  decide,  adjourn  '"''"t  by 
any  meeting  from  time  to  time  and  from  place  to  place.    2  (teo.  *'""*'*^' 
V.c.  31,  s.  46. 

49. —  (1)    At  any  general  meeting,  unless  a  poll  is  demanded,  prorodnre 
a  declaration  by  the  chairman  that  a  resolution  has  been  car-  "«  to 
ried,  and  an  entry  to  that  effect  in  the  minutes  of  the  company, 
shall  be  jrriina  facie  evidence  of  the  fact  without  proof  of  the 
number  or  proportion   of  the   votes   rocordo<l   in    favour  of  or 
against  such  resolution. 


(il(> 
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Sect.  49. 

Takinc  vote 
whou  imll  is 
di'iuamlt'd. 
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vote. 
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("?)  Tf  a  poll  i.s  donuuulcd  it  shall  bo  taken  in  such  man- 
ner as  the  bv-la\vs  proscrilie,  and  if  the  by-laws  make  no  pro- 
vision therel'or  then  as  the  ehairnian  may  direct. 

(o)  In  the  case  of  an  equality  of  votes  at  any  general  meet- 
ing the  chairnum  shall  be  entitled  to  a  second  or  casting  vote. 
•2  Geo.  V.  c.  31,  s.  47. 

See  Dominion  Act,  s.  88. 

50.  Subject  to  the  Special  Act,  Letters  Patent,  Supplement- 
ary lictters  Patent  or  by-laws,  at  all  meetings  of  shareholders 
every  shareholder  shall  be  entitled  to  as  many  votes  as  he  holds 
shares  in  the  company,  and  may  vote  by  proxy,  but  no  share- 
holder in  arrear  in  respect  of  any  call  shall  be  entitled  to  vote 
at  any  meeting.    2  Geo.  V.  c.  31,  s.  48. 

See  Dominion  Act,  s.  88  (b). 

A  person  registered  without  qualification  as  a 
holder  of  shares  has  the  right  to  vote  thereon  which  the 
chairman  has  no  i)ower  to  question.  He  need  not  be 
shown  to  be  the  beneficial  owner:  Tough  Oakes  v.  Fos- 
ter (1917),  39  O.Jj.RAU. 

51. —  (1)  The  instrument  appointing  a  proxy  shall  be  in 
writing  under  the  hand  of  the  appointor  or  of  liis  attorney  duly 
authorized  in  writing,  or,  if  the  appointor  is  a  corporation,  either 
under  the  common  seal  or  under  the  hand  of  an  otticei'  or  at- 
torney so  authorized,  and  shall  cease  to  be  valid  after  the 
expiration  of  one  year  from  the  date  thereof. 

(8)  Xo  person  shall  act  as  a  proxy  unless  he  is  entitled  on 
his  own  behalf  to  be  present  and  vote  at  the  meeting  at  which 
he  acts  as  proxy  or  has  been  appointed  to  act  at  tliat  meeting  as 
proxy  for  a  corporation. 

(3)  A  proxy  for  an  absent  shareliolder  shall  not  have  the 
right  to  vote  on  a  show  of  hands. 

(4)  An  in.strument  appointing  a  proxy  may  be  according 
to  Form  6  or  such  other  form  as  may  be  prescribed  by  the  by- 
laws of  the  corporation  and  shall  not  contain  anything  bnt  the 
appointment  of  the  proxy  ov  a  revocation  of  a  former  instil- 
ment appointing  a  proxy. 

(5)  An  instrument  ap])ointing  a  proxv  may  be  revoked  at 
any  time.    2  Geo.  Y.  c.  31,  s.  49. 

(6)  The  directors  may  by  by-law  prescribe  the  period  of 
time  immediately  preceding  any  special  or  general  meeting  of 
the  shareholders  within  which  the  instrument  appointing  the 
proxy  shall  l)e  deposited  with  the  company;  provided  that  in  no 
case  shall  such  period  of  time  exceed  seventy-two  hours  im- 
mediately preceding  the  meeting  for  which  such  proxy  is  to  be 
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used  or  acted  upon;  and  further  provided  tliat  any  period  of     Sect.  51. 

time  so  fixed  shall  be  specified  in  the  notice  calling  the  meeting. 

9  Geo.  V.  c.  41,  s.  2. 

See  Dominion  Act,  ss.  88  (?>),  80  (e). 

52.  Meetings  of  the  shareholders,  directors  and  executive  Where 
committees  shall  be  held  at  the  place  where  the  head  office  of  ["^l^'^f ^ij 
the  company  is  situate  except  when  otherwise  provided  by  the 
Special  Act,  Letters  Patent,  Supplementary  Letters  Patent  or 
the  by-laws  of  the  company,  but  sliall  not  be  held  out  of  Ontario 
unless  when  so  authorized  by  the  Si>ecial  Act,  T^etters  Patent  or 
Supplementary  Letters  Patent.     2  Geo.  V.  c.  31,  s.  50. 

See  Dominion  Act,  ss.  105,  88  (a). 


PAET  IV. 

SHARES,    CALIvS. 

Generally. 

53.  No  shareholder  of  a  co-operative  cold  storage  company  Limit  of 
or    association    to    which    aid    has    been    or    may   hereafter    be  f''??'^'. , 
granted  under  the  provisions  of  any  statute,  or  of  a  clieese  and  holding  in 
butter  manufacturing  company  carried  on  on  the  co-operative  certain 
plan,  shall  hold  shares  to  an  amount  exceeding  $1,000.     2  Geo.  ^'^*^^- 
V.  c.  31,.  s.  51. 

54. —  (1)  Every  shareholder  shall,  without  payment,  be  en-  m,j,re 
titled  to  a  certificate  under  the  common  seal  of  the  company  certificate, 
stating  the  number  of  shares  held  by  him  and  the  amount  paid 
up  thereon,  but,  in  respect  of  a  .share  or  shares  held  jointly  by 
several  persons,  the  company  .shall  not  l)e  bound  to  issue  more 
than  one  certificate,  and  delivery  of  a  certificate  for  a  share  to 
one  of  .several  joint  shareholders  shall  be  sutlicient  delivery  to 
all. 

See  Dominion  Act,  s.  80  (a). 

(2)   1'lie  certifi'cate  sliall  be  prima  fdcic  evidence  of  the  title  i.]vi,ie„ee 
of  the  .shareholder  to  the  shares  mentioned  in   it.  2  Geo.   \'.  c.  of  tit'e. 
31,  s.  51   (1-2). 

See  Lnrsrh  v.  Shaiurork  ConsoJirlalrfl  (1017).  .'Ill  O. 
L.  R.  315. 

(■i)    W'licrc    a   coiiijiaiiy    is.^nes    shan's    in    jxiunds    sterling,  Slmrt-M 
francs  or  marks,  shares  previously  issued  in  Canadian  currency  ^,^,",','1,)^,'° 
may,  at  the  ojjtion  of  the  holder,  be  exchanged   for  .shares  in  KterllnK  or 
])ounds  sterling,  francs  or  marks.     2  Geo.  V.  c.  31,  s.  52   (3)  ;  f'''"''^'^  '"' 
3-4  Geo.  V.  c.  IS,  .<<.  33  (12).  """''''• 
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Sees.  54-58. 


Fixed  value 
of  shares 
so  issued. 


Shares  to 
include 
si  1  a  re  war- 
rants. 

Lost  certifi- 
cate. 


Restrictions 
on  transfer. 


Liability 
where  call 
remains 
unpaid- 


Refusal  to 

register 

transfer 

where 

shareholder 

indebted  to 

corporation. 


(4)  For  till'  pui'ixiso  of  dividends,  dislriliiitioii  of  assets, 
voting  and  all  other  mailers  relating  to  the  amount  of  shares 
issued  in  pounds  sterling  or  francs  or  marks,  one  pound  sterling 
or  twenty-five  francs  or  twenty  marks  shall  be  calculated  as 
five  dollars.  2  Geo.  V.  c.  31,  s.  52  (4) ;  3-4  Geo.  \^.  c.  18,  s. 
33  (13). 

(5)  Shares  shall  include  share  warrants,  where  the  com- 
pany is  authorized  to  issue  the  same.  2  Geo.  V.  c  31,  s.  52  (5). 

55.  If  a  share  certificate  is  defaced,  lost  or  destroyed,  it 
may  be  renewed  on  payment  of  such  fee,  if  any,  not  exceeding 
twenty-five  cents,  and  on  such  terms,  if  any,  as  to  evidence 
and  indemnity  as  the  directors  think  fit.    2  Geo.  V.  c.  31,  s.  53. 

56.  Subject  matter: — 

(1)  Shares  personal  estate. 

(2)  Subject  to  section  58,  no  by-law  shall  be  passed  which 
in  any  way  restricts  the  right  of  a  holder  of  paid-up  shares  to 
transfer  the  same,  but  nothing  in  this  section  shall  prevent  the 
regulation  of  the  mode  of  transfer  thereof.  2  Geo.  V.  c.  31, 
s.  54. 

See  Dominion  Act,  ss.  45,  64ff. 

57.  Subject   matter : — 

(1)  Directors'  consent  required  where  shares  not  paid  up. 

See  Dominion  Act,  s.  65. 

(2)  Tlieir  liability,  if  they  allow  transfers  to  persons  with- 
out means. 

See  Dominion  Act,  s.  83. 

(3)  Eelief  from  liability  by  entering  protest. 
See  Dominion  Act,  s.  83. 

(4)  Where  a  share  upon  which  a  call  is  unpaid  is  ti'ans- 
ferred  without  the  consent  of  the  directors,  the  transferee  shall 
be  liable  for  the  call  to  the  same  extent  and  with  the  same 
liability  to  forfeiture  of  the  shares,  if  the  call  remains  unpaid, 
as  if  he  had  been  the  holder  when  the  call  was  made,  .and  the 
transferor  shall  remain  also  liable  for  the  call  until  it  has  been 
paid.     2  Geo.  V.  c.  31,  s.  55. 

58.  Where  the  Letters  Patent,  Supplementary  Letters  Pa- 
tent or  by-laws  of  a  corporation  confer  that  power  on  the  direc- 
tors, thev  may  decline  to  register  a  transfer  of  shares  belonging 
to  a  shareholder  who  is  indebted  to  the  corporation.  2  Geo. 
V.  c.  31,  s.  56. 

See  Dominion  Act,  s.  67. 
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59.  The  direetors,  upon  the  passing  of  a  b3'-la\v  authorizing     Sect.  53. 
the  payment  of  a  dividend  upon  shares,  may  direct  that  no        . 
entry  of  transfers  shall  be  made  in  the  books  of  the  company  transfer 
for  a  period  of  two  weeks  immediately  preceding  the  payment  books  pend- 
of  such  dividend,  and  payment  thereof  shall  be  made  to  the  ii^n ^of divi-' 
shareholders    of   record    on    the    date    of    closing    such    books,  dend. 

2  Geo.  V.  c.  31,  s.  57. 

60.  Subject  matter: — 
Transfer  valid  only  after  entry. 

See  Dominion  Act,  s.  64. 

61. — (1)   The  directors  may,  for  the  purpose  ol  notifying  Transferor 
the  person  registered  therein  as  owner  of  such  shares,  refuse  to  may  be 
allow  the  entry  in  any  such  books  of  a  transfer  of  shares,  and  in 
that  event  shall  forthwith  give  notice  to  the  owner  of  the  applica- 
tion for  the  entry  of  the  transfer. 

(2)  Such  owner  may  lodge  a  caveat  against  the  entry  of  the  pvvuer  may 
ti-ansfer  and  thereupon  such  transfer  shall  not  be  made  for  a  ^.a^lat. 
period  of  forty-eight  hours. 

(3)  If,  within  one  week  from  the  giving  of  such  notice  or  Transfer 
the  expiration  of  the  period  of  forty-eight  hours,  whichever  shall  ^'{.^gj.pd  if 
last  expire,  no  order  of  a  competent  court  enjoining  the  entry  no  order 
of  such  transfer  shall  have  been  served  upon  the  company  the  served, 
transfer  may  be  entered. 

(4)  Whei'e  a  transfer  is  entered  after  the  proceedings  men- Company  not 
tioned  in  this  section  the  company  shall,  in  respect  of  the  shares  fo  ^^^^]!;'^Jj^^ 
so  transferred,  be  free  from  liability  to  a  person  whose  rights  are  complied 
purported  to  be  transferred,  but  without  prejudice  to  any  claim  witli. 
which  the  transferor  may  have  against  the  transferee.    3  Geo.  Y. 

c.  31,  .s.  59. 

The  Dominion  Act  contains  no  .similar  pi-ovisioii. 

62. —  (1)  The  directors  may  call  in  and  demand  from  tlie  c'allinK  in 
shareholders  the  anionnt  unpaid  on  shares  by  them  subscrilied  instnlmouts. 
or  held,  at  such  limes  and  places  and  in  such  payments  or  instal- 
ments as  the  SiK'cial  Act,  the  Lcitters  I'atent,  Sui)plenieiUary 
Tx^tters  Talent,  this  Act,  or  the  by-laws  of  the  c()ni])any  refiuirc 
or  allow;  and  interest  shall  accrue  upon  the  anu)unt  of  any 
unpaid  call  from  the  clay  appointed  for  payment  of  such  call. 

(2)  The  demand  shall  state  that  in  the  eveni  of  nonpayment  Demand  to 
of  shares  in  respect  of  which  the  call  was  nnulc  will  he  '''''^1'' 1;.)';^''^. '{"' 
to  be  forfeilefl.  forfeiture. 

(3)  If,  after  the  demand,  any  call  is  nol  paid  within  the  time  Forfeiture 
and  in  the  manner  provided  by  the  Special  Act,  the  T>etter.<!  Pa-  "f  sl'arcH. 
tent,  Supplemeniary  Letters  Patent  or  the  by-law  the  rlirectors, 

bv  resolution  to  that  effect  reciting  the  facts  and  fluly  recorded 
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ill  ilu'ir  iniimtt-'s.  niav  suiuiii;ii-ily  I'oi'lV'it  any  shaivs  wheroon 
siuli  iKiyniont  is  not  nuulo;  and  the  same  shall  thereupon  be- 
lonu"  the  property  of  the  company,  and  may  be  disposed  of  as, 
liy  t)y-la\v  or  otherwise,  the  company  may  ordain;  but  such 
forfeiture  shall  not  relieve  the  shareholder  of  any  liability  to  the 
company  or  to  any  creditor.    2  Geo.  V.  c.  31,  s.  60. 

See  Dominion  Act,  ss.  58-63. 


Share  Warrants. 

63.  Subject  nuitter  : — 
Issue  of  share  warrants. 
See  Dominion  Act,  s.  68A. 

64.  Subject  matter  : — 
Rights  of  holdei's. 
See  Dominion  Act,  s.  68A2. 

65.  Subject  matter  : — 
Surrender  of  share  warrants. 

See  Dominion  Act,  68A3. 

66.  The  bearer  of  a  share  warrant  may,  if  the  Letters  Patent 
or  Supplementary  Letters  Patent  so  provide,  be  deemed  to  be  a 
shareholder  of  the  company,  either  to  the  full  extent  or  for 
such  purposes  as  may  he  thereby  prescribed,  but  he  shall 
not  be  qualified,  in  respect  of  the  shares  specifi'ed  in  such 
warrant,  to  be  a  director  where  the  by-laws  of  the  company 
provide  that  a  director  must  be  the  holder  of  a  specified  number 
of  shares.    2  Ceo.  V.  c.  31,  s.  64. 

67.  Except  as  herein  otherwise  expressly  provided  no  person 
shall,  as  a  l)earer  of  a  share  warrant,  sign  a  requisition  for  call- 
ing a  meeting  of  the  company,  or  attend,  or  vote,  or  exercise  any 
other  privilege  of  a  shareholder  at  a  meeting  of  the  company, 
or  be  entitled  to  receive  any  notices  from  the  company;  but  the 
bearer  of  a  share  warrant  shall  be  entitled  in  all  other  respects 
to  the  same  privileges  anr"  advantages  as  if  he  w^ere  named  in  the 
register  of  shareholders  as  the  holder  of  the  shares  included  in 
the  warrant,  and  he  shall  be  a  shareholder  of  the  company.  2 
Geo.  V.  c.  31,  s.  65. 

68.  Subject  matter : — 

Entries  on  issue  of  share  warrants. 

See  Dominion  Act,  s.  68A5. 

Compliance  69.  Until  the  warrant  is  surrendered  the  above  particulars 

with  s.  118.   shall  be  deemed  to  be  the  particulars  which  are  required  by 

section  118  to  be  entered  in  the  register  of  shareholders;  and 

on  the  surrender  of  a  warrant  the  date  of  such  surrender  shall 


How  far 

holders  of 
share  war- 
rants to  be 
deemed 
sli  a  re- 
holders- 


Restrictions 
on  holders 
of  share 
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be  entered  as  if  it  were  the  date  at  whicli  a  person  ceased  to     Sect.  69. 
be  a  shareholder.     2  Geo.  V.  c.  31,  s.  67.  

See  Dominion  Act,  s.  68A6. 

70. —  (1)   The  bearer  of  a  sliare  warrant  may  at  an}'  time  Exercise  of 
deposit  the  warrant  at  the  office  of  the  company,  and  so  long  privileges  on 
as  the  warrant  remains  so  deposited  the  depositor  shall  h'l^e  fi^l^re'' 
the  same  right  of  signing  a  requisition  for  calling  a  meeting  wan-ants, 
of  the  company  and  of  attending  and  voting  and  exercising  the 
other  privileges  of  a   shareholder  at  any  meeting,   held  after 
the  expiration  of  two  clear  days  from  the  time  of  deposit,  as 
if  his  name  were  inserted   in  the   register  of  shareholders  as 
the  holder  of  the  shares  included  in  the  deposited  warrant,  and 
the  company  shall,  on  two  days'  written  notice,  return  the  de- 
posited share  warrant  to  the  depositor. 

(2)   Not  more  than  one  person  shall  be  recognized  as  de-  Conditions, 
positor  of  the  share  warrant.     2  Geo.  V.  c.  31,  s.  68. 

See  Dominion  Act,  s.  68A7. 

71.  The  directors  may  make  rules  as  to  tlie  terms  on  which  Lost  sliare 
a  new  sliare  warrant  or  coupon  may  be  issued  in  case  of  the  warrant, 
defacement,  loss  or  destruction  of  the  original.     2  Geo.  V.  c. 
31,  s.  69. 

Liability  of  Shareholders — Execution  of  Trusts. 

72.  Subject  matter  :— 

(1)  Tnists. 

(2)  Sufficient   discharge. 

(3)  Application  of  money  paid. 

See  Dominion  Act,  s.  50. 

73.  Subject  matter: — 

(1)  Trustees,  etc.,  and  Mortgagor  may  vote. 
Excepti(»ns. 

See  Dominion  Act,  s.  42,  which  differs  from  tlic  On- 
tario section  by  omittini^'  the  jjrovision  that  the  ))ers()n 
who  mortgages  or  liypotlieeates  liis  sliai'cs  loses  his 
rigjit  to  vote  if  he  has  in  lln'  (Iocuuh'iiI  cxpi-cssly  em- 
powered the  holdei'  ol"  the  inoi'tgage  or  li\  pot liec;it ion 
to  vote, 

(2)  Subject    tf>   tbc   by-l;nvs,    if  sluires  arc   bcbl   jointly   l>y  j„j„, 
two  or  more  pcisons  any  one  of  tbein  present  at  a  meeting  may,  IioM'ts  of 
in  the  absence  of  the  other  or  others,  vote  thereon,  l)ul  if  morc^''"'*- 
than  one  of  them  are  pre.sent,  or  re|)reHented  by  jiroxy.  Iliey  shall 

vote  together  on  tbe  share.«  jointly  held.     2  (Jeo.  V.  c.  31,  '^    71 

See  Dominion  Act,  ss.  88  and  80  (r). 
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Sect.  73.  74.  -Suhjocl.  inatlor: — 

(1)    J.iiibility  of  shareholders. 

See  Dominion  Act,  s.  39. 

(3)    Set-oil'. 

See  Dominion  Act,  s.  40. 

75.  Siihjret   uiiitter: — 

Shareholders  not  liable  beyond   uii]iaid  amount. 

See  Dominion  Act,  s.  38. 

76.  Subject  matter:— 

(1)    Trustees  Jiot  personally  liable. 
Liiiiiility  of  (2)   If  the  trust  is  for  a  living  person  not  under  disability 

beneticiary.     g^gl-^  person  shall  also  be  liable  as  a  shareholder. 

Where  (3)   If  the  testator,  intestate,  ward,  lunatic  or  person  so 

ct (T*^  not'"^'     I'cpresented  is  not  named  in  the  books  of  the  company  the  exe- 
named  cutor,  administrator,  guardian,  committee  or  trustee  shall  be 

f\"h/*^^'  ^^^''  personally  liable  in  respect  of  such  shares  as  if  he  held  thern 
in  his  own  name  as  owner  thereof.    2  Geo.  V.  c.  31,  s.  74. 

See  Dominion  Act,  s.  41. 

77.  Siihjicl    mallei': — 

IV'isoii  liolding  shares  as  coUalcial  sociii'ily  not  jxTsonally 
liable  ])rior  lo  foreclosure. 

See  Dominion  Act,  s.  41  (2),  from  which  the  Ontario 
section  differs  by  expressly  providing  that  the  holder 
of  shares  as  collateral  security  is  personally  liable 
thereon  after  foreclosure. 


PART  V. 

PRKFERENCE    AM)    DKI'.KXTUUE    STOCK,    DEBEMTUKES   AND 
:M01!Tf!AGES. 

78.  Subject  matter : — 
(1)   By-laws  for— 

(a)   Borrowing  money; 

(h)   Issuing  securities; 

(c)   Disposing  of  securities. 

Borrowing  See  Dominion  Act,  s.  69  (1)  (a)  (c).     See  also  s.  82 

by-law.  (1)  of  this  Act.  It  is  advisable  that  the  general  borrow- 

ing by-law  of  the  company  should  be  passed  in  pursu- 
ance of  and  combine  the  wording  of  both  sections  78 
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and  82.  The  by-law  may  be  sanctioned  by  the  consent  in    Sect.  78. 
writing  of  all  the  shareholders  in  lieu  of  confirmation^ 
at  a  general  meeting :  s.  144. 

The  exercise  of  borrowing  powers  hj  all  public  com- 
panies, except  those  which  do  not  offer  shares,  deben- 
tures or  debenture  stock  to  the  public  for  subscription, 
is  forbidden  until  the  provisions  of  section  114  have 
been  complied  with. 

(2)  By-laws  for — 

(a)   creating  preference  shares. 

See  Dominion  Act,  s.  47. 

(b)   Tlie  conversion  of  2)reference  shares  into  common  shares  Conversion 

or  debentures  or  debenture   stock,   debentures   into  "^  preference 

•  shiirGS 
debenture  stock  or  preference  shares,  or  any  class  ot  ' 

shares  or  securities  into  any  other  class. 

By-laws  passed  under  both  sub-sections  (a)  and 
(b),  in  addition  to  confirmation  by  the  sliaroholders,  by 
vote  of  the  shareholders  under  s.  79  or  consent  in  writ- 
ing under  s.  144,  may  also  require  confirmation  by  sup- 
plementary letters  patent  as  a  pre-requisite  to  their 
validity  where  s.  80  (2)  of  the  Act  applies.  Section  81 
should  also  be  noted,  which  requires  the  consent  of  the 
iiolders  to  redemption  or  conversion  unless  such  re- 
demption or  conversion  was  a  term  of  the  issue. 

(3)  (iciicrjil   powci's  of  Ijon'owing  not  nffeetcd. 
See  Doniiiiioii  Act,  s.  69  (2). 

79.  No  by-law  for  any  of  ilu;  purposes  mentioned  in  the  Confirming 
next  prec-eding  section  shall  take  effect  until  it  has  been  con- ''A-'""'- 
firmed  by  u  xotc  <if  shareholders  present,  or  represented  by 
proxy  and  holding  not  less  than  two-thirds  of  the  issued  capital 
stock  represented  at  the  meeting  or  by  vote  of  two-thirds  of  the 
mend)ei-s  so  present  (tr  represented,  as  the  case  may  he,  at  'n 
general   meeting  dulv  called   for  considering  the  same.     2  Geo. 

V.  c.  .31,  s.  ;;. 

See  DomiTiion  Act  s.  69  as  to  coiifinnation  of  bor- 
rowing by-law,  and  s.  48  as  to  conlirniation  of  prefer- 
ence share  by-law.  Confirmation  by  consent  in  writ- 
ing of  all  the  sliaroholders  or  nieiiibei's  of  the  coriKua- 
tion   is  antliorized  by  s.    144. 
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Sect.  80.  80. —  (1)    A  In -law    lor  tlio  crt'jif  ion  jind  issue  of  preference 

;  —shares  or  for  Ihe  eoinersiou  of  shares,  debentures  or  debenture 
issiu"of  ^  stoek  into  preference  shares  inay  provide  tliat  the  holders  of 
preference  sueli  shares  shall  have  such  preference  as  regards  dividends 
ami  repayment  on  dissolution  or  winding-up  as  may  be  therein 
set  out,  and  the  right  to  select  a  stated  proportion  of  the  board 
of  directors,  or  such  other  control  over  the  affairs  of  the  com- 
pany as  may  be  considered  expedient;  or  may  limit  the  right 
of  the  holders  thei'cof  to  specific  dividends  or  control  of  the 
iilfairs  of  the  comjiany  or  otherwise,  not  contrary  to  law  or  to 
this  Act,  and  may  provide  for  the  purchase  or  redemption  of 
such  shares  \iy  the  company  as  therein  set  out;  but  any  term  or 
provision  of  such  by-law,  whereby  the  rights  of  holders  of  such 
shares  are  limited  or  restricted,  shall  be  fully  set  out  in  the 
certificate  of  such  shares,  and  in  the  event  of  such  limitations 
and  restrictions  not  being  so  set  out  they  shall  not  be  deemed  to 
ipialify  the  riglits  of  holders  thereof. 

See  Dominion  Act,  s.  47. 
Restriftions         TliG  provision  of  the  above  section  to  the  effect  that 

to  bo  set 

out  in  ccr-  failure  to  set  out  fully  in  the  preference  share  certifi- 
tificate.  ^^^^  g^j^y  term  or  provision  of  the  by-law  whereby  the 
rights  of  holders  are  limited  or  restricted,  leads  to  con- 
siderable difficulty.  Such  terms  or  provisions  are  fre- 
quently long  and  elaborate, in  which  case  it  is  submitted 
tlia-t  setting  out  such  terms  and  provisions  in  an  ab- 
breviated form  is  a  sufficient  compliance  with  the 
section,  provided  that  the  disclosure  of  the  limitations 
and  restrictions  in  the  certificate  is  complete  and  un- 
ambiguous. Setting  out  the  restrictions  on  the  back  of 
the  certificate,  if  they  are  referred  to  on  the  face,  has 
been  held  to  be  a  compliance  with  the  section :  Harrison 
V.  Marshall  (Meredith,  C.J.C.P.,  March  4th,  1920,  un- 
reported). 

When  con-  (2)   No  such  by-law  which  has  the  effect  of  increasing  or 

firniation  by  Jocreasing  the  capital  of  the  companv,  or  increasing  the  amount 
tary  iftters  of  the  preference  .stock  authorized  by  the  special  Act,  Jjctters 
patent  re-  Patent,  Supplementary  Letters  Patent  or  any  prior  by-law  of 
quiref .  ^j^^  company,  or  otherwise  varying  any  term  or  provision  thereof, 

shall  be  valid  or  acted  upon  until  confirmed  by  Supplementary 
Letters  Patent.     2  Geo.  V.  c.  31,  s.  78;  6  Geo.' V.  c.  35,  s.  4. 

See  Dominion  Act,  s.  52  (2),  as  to  confirmation  of 
increase  of  capital  by  supplementary  letters  patent, 
and  s.  54  as  to  similar  confirmation  of  decrease  of  capi- 
tal. 
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As  to  the  meaning  of  the  words  "has  the  effect  of    Sect.  80. 
.     .     .     decreasiny  the  capital,"  it.  is  submitted  that  ~ 

the  by-law  does  not  have  such  effect  until  a  redemption 
or  purchase  of  the  shares  takes  place.  It  is,  however, 
advisable  to  have  a  by-law  to  which  the  section  may 
apply  confirmed  by  supplementary  letters  patent  as 
soon  as  possible. 

81.  Unless   preference   shares,   debenture   stock,   debentures  Cousent^of 
or  bonds  are  issued  subject  to  redemption  or  conversion  tbe  i-eVemption. 
same  shall  not  l)o  subject  to  redemption  or  conversion  without 
the  consent  of  tbe  liolders.     2  Geo.  V.  c.  31,  s.  79. 

82. —  (1)   The  directors  may  charge,  hypothecate,  mortgage.  Mortgages 
or  pledge  any  or  all  of  the  real  or  personal  property,  including  Jei^enUires, 
book  debts  and  unpaid  calls,  rights,  powers,  undertaking  and  gje. 
franchises  of  the  corporation  to  secure  any  bonds,  debentures, 
debenture  stock,  or  other  securities,  or  any  liability  of  the  cor- 
poration. 

See  Dominion  Act,  s.  69  ((/),  which  is  narrower  in 
its  terms  than  the  above  section. 

(2)   A  duplicate  original  of  such  charge,  mortgage  or  other  Duplicate 
instrument   of   hypothecation  or   pledge   made   to   secure   such 
bonds,  debentures  or  del)enture  stock  or  other  securities  shall  be 
forthwith  fi'led  in  the  office  of  the  Provincial  Secretary  as  well 
as  registered   under  the  provisions  of  any  other   .\ct   in   that  Registration, 
bebalf.     2  (u'o.  V.  c.  .31,  s.  80. 

See  Dominion  Act,  s.  69A,  and  the  notes  to  ss.  69- 
69M  at  pages  395-397.  There  is  no  penalty  for  default 
in  filing  a  duplicate  and  probably  the  section  is  direc- 
tory only. 

Doubtless  th(!  words  "otlier  securities"  aic  t<»  bi- 
read  (^jusdem  rjencris.  No  express  provision  is  made 
for  filing  one  of  the  debentures  of  a  series  wliere  their 
is  no  covering  trust  deed. 
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83.  The    jM'rsons    luimed    as    provisional    directors    in    the  Firgt 
Special  \c\  or  in   the  Letters  Patent  shall  be  the  directors  of'"'"'''*^ 
the  company  until  replaced  by  the  .same  number  of  others  duly 

D.C.A.— 40 
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Sect.  83.     oK>otO{l  in  tlioir  stx'iul   l>y   llic  sluircholdcrs   in  geiu'rnl   iiicctiii.L;-, 

whioh  shall  be  held  not   liitci'  than  six  months  after  the  coming 

electTon  ^'^^^  ^^^^''^^^  "^  ^'^^  Special  Act  or  the  date  of  the  Letters  Patent, 

urbeTold.      and  they  shall  he  elig-il)lc  toi'  election.     3  Geo.  V.  e.  31,  s.  81; 
6  C.eo.  V.  c.  35,  s.  5. 

See  Dominion  Act,  s.  73. 

The  above  section  expressly  states  what  the  Domin- 
ion section  implies,  viz.,  that  the  provisional  directors 
must  be  replaced  by  an  equal  number  of  permanent 
directors.  The  result  of  the  provision  is  that  stating  in 
the  petition  the  names  of  the  provisional  directors,  as 
required  by  the  Act,  has  the  effect  of  fixing  the  number 
of  the  board,  which  can  thereafter  only  be  changed 
under  s.  90.  Furthermore,  there  must  obviously  be 
petitioners  equal  in  number  to  that  of  the  board  of  per- 
manent directors  proposed  to  be  elected. 

84.  Subject  matter: — 
Board  of  directors. 

See  Dominion  Act,  s.  72,  and  the  notes  to  ss.  72,  74, 

77  and  78. 

85. —  (1)  Except  as  in  this  section  provided  no  business  of 
a  company  shall  be  transacted  by  its  directors  unless  at  a  meet- 
ing of  directors  at  which  a  quorum  of  the  board  shall  be  present. 

See  Dominion  Act,  s.  80  (e). 

(2)  Unless  otherwise  provided  by  the  Letters  Patent  or 
Supplementary  Letters  Patent  a  majority  of  the  directors  shall 
be  necessary  to  constitute  a  (|uorum. 

See  Dominion  Act,  s.  80  (e). 

If  it  is  desired  that  less  than  a  quorum  be  em- 
powered to  act,  an  appropriate  provision  should  be 
in.'^erted  in  the  petition  for  incorporation. 

(,3)    So   long  as   a   quorum    of   directors   remains    in    office 
vaoandes        vacancies  in  the  board  may  be  filed  by  such  directors  as  remain 
while  there      j,-,  office. 
IS  a  quorum. 

See  Dominion  Act,  s.  78  (c). 

(4)  Whenever  there  is  not  a  quorum  of  directors  in  office 
it  shall  be  the  dutv  of  the  remaining  directors  or  director  forth- 
with to  call  a  meeting  of  the  shareholders  to  fill  the  vacancies, 
and  in  default  the  meeting  may  be  called  by  any  shareholder. 
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(5)   If  tliere  are  no  directors  remaining  in  office  a  meeting     Sect.  85. 
to  elect  directors  may  be  called  by  any  shareholder.     2  Geo.  Y.  ^^^^~^^ 
C.  31,  S.  83.  meeting 

See  Dominion  Act,  s.  87.  directors. 

86. —  (1)  The  shareholders  of  a  company  having  more  than  Executive 
six  directors  may,  by  a  resolution  passed  by  a  vote  of  those  committee, 
present  or  represented  by  proxy  and  holding  not  less  than  two- 
thirds  of  the  issued  capital  stock  represented  at  a  general  meet- 
ing called  for  that  purpose,  authorize  the  directors  to  delegate 
any  of  their  powers  to  an  executive  committee,  consisting  of 
not  less  than  three,  to  be  elected  by  the  directors  from  their 
number. 

(2)    A   committee   so   formed   shall,    in    the   exercise   of  the  Committee 
powers  so  delegated,   conform  to  any   regnlation   that  may  be  ^egJi?jfio°g 
imposed  upon  them  by  such  resolution  or  by  the  directors.     2 
Geo.  Y.  c.  31,  s.  84. 

See  Dominion  Act,  s.  80,  notes  at  p.  485.  The  Act 
does  not  specify  that  the  quorum  of  the  executive  com- 
mittee may  be  fixed.  It  is,  however,  submitted  that 
this  may  be  done. 

87.  Subject  matter  : — 
Qualification  of  directors. 

See  Dominion  Act,  s.  75. 

88.  Subject  matter  : — 
Election  of  directors — 

(a)   Yeai-ly. 

See  Dominion  Act,  s.  78  {a). 

{!>)    I'.y  liaUot. 

See  Dominion  Act,  s.  78  (/>). 

(r)    I'rcsidcnt.  vice-president  Jind  oHicors. 
See  Doiiiiiiioii  Act,  s.  7S  {<}). 

89.  Subject   niiitter:— 

Kiiilnre    to   elect    directors — how    remedied. 

Sec  Dominion  Act,  s.  74. 

90.  Subject    matter: — 

(  1  )  Change  by  by-law  of  nnmlier  of  i|ii(iiiini  (if  directors 
or  of  liead  ofTicp  in  Ontario. 

See  Dominion  Act,  s.  76  as  to  vnryin--  nniiibcrs  of 
directors  and  changes  of  location  of  bend  oflicc     As 
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Sect.  85.  to  lixiiig  the  quorum  of  the  board,  see  Douiiuiou  Act,  s. 
80  ((').  Under  the  Ontario  section  there  is  no  power 
to  iix  tlie  quorum  at  less  than  a  majoi-ity  without  the 
authority  of  lettt'rs  patent  or  supplementary  letters 
patent.     See  s.  85  (2),  supra. 


Cliairmnu  of 
board  of 
(iiroftors. 


(la)  A  (.oiiipanv  mav  liy  l)y-la\v  provide  I'oi'  the  clcclion  of 
a  chairniaii  of  the  Board  of  Directors,  and  deliiic  liis  duties  and 
may  assign  to  the  chairinaii  of  the  Board  of  Directors  any  or 
all  of  the  duties  of  llic  [jrcsidi'.nt  oi'  other  officer  of  the  com- 
pany as  prescribed  by  tliis  xVct,  and  in  that  case  the  by-law  shall 
fix  and  prescribe  the  duties  of  the  president: 

(a)  ^VluMl  a  by-law  has  been  passed  nuder  the  provisions  of 
this  sub-section  for  the  api)ointnient  of  a  chairman 
of  the  Board  of  Directors,  this  Act  so  far  as  it  alfects 
the  company  passing  the  by-law  shall  be  read  as  if 
the  chairman  of  the  Board  of  Directors  had  been 
named  in  the  Act  instead  of  the  president,  so  far  as 
the  by-law  transfers  or  assigns  the  duties  of  the 
president  to  the  chairman  of  tlie  Board  of  Directors. 
8  Geo.  V.  c.  20,  s.  29. 

(2)    Subject  matter  : — 

By-law  U)  he  confi]-nied  hy  sliareholders. 

See  Dominion  Act,  s.  76. 

Publication.  (3)   A  copy  of  the  by-law  certified  under  thc^  seal  of  the 

company  shall  be  forthwitli  filed  in  the  office  of  the  Provincial 
Secretary  and  published  in  the  Ontario.  Gazette';  and,  in  case 
of  the  removal  of  the  head  office  twice  in  a  newspaper  published 
in  the  place  where  the  head  office  was  located  and  also  twice  in 
a  newspaper  published  in  the  place  to  which  the  head  office  is 
to  be  removed  or  as  near  thereto  as  mav  be.  2  Geo,  V.  c.  21, 
s.  88. 

See  Dominion  Act  s.  76. 

91.   Subject  nmtter  : — 
(  1  )    By-laws, 
(a)    Shares. 

See  Dominion  Act,  s.  80  {a). 

{!))    Dividends. 
See  Dominion  Act,  s.  80  {h). 


Directors' 

services, 

etc. 


{(■)  The  amount  of  the  shai'c  qualification  of  the  directors 
and  the  remunei-ation  of  the  directors  and  of  the 
President   and    Vice-President; 

See  Dominion  Act,  s.  80  (c). 
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(d)  The  time  at  which  and  phice  where  the  meetings  of  the     Sect.  91. 

company  shall  be  held ;  the  calling  of  meetings  of ^ 

the  company;  and  the  procedure  in  all  things  at  ^  ^^'^"^''^^' 
such  meetings;  and  except  as  provided  by  section  51 
of  the  requirements  as  to  proxies. 

See  Dominion  Act,  s.  80  (d). 

(e)  The  conduct  in  all  other  particulars  of  the  affairs  of  the  Miscel- 

company.  laneous. 

See  Dominion  Act,  s.  80  {(/). 

(2)  Subject  to  the  provisions  of  sub-section  3  every  such  Coufimia- 
by-law  and  every  repeal,  amendment  or  re-enactment  thereof,  j^^"^"^  ^•^'" 
unle>^s  in  the  meantime  confirmed  at  a  general  meeting  of  the 
company   duly   called   for  that  purpose,   shall   have  force   only 

until  the  next  annual  meeting  of  the  company;  and  in  default 
of  confirmation  thereat  shall,  at  and  from  that  time,  cease  to 
have  force;  and  in  that  case  no  new  by-law  to  the  same  or  the 
like  effect  or  re-enactment  thereof  shall  have  any  force  until 
confirmed  at  a  general  meeting  of  the  company. 

See  Dominion  Act,  s.  81. 

(3)  The  com])any  may,  either  at  a  general  meeting  called  ^-^'"I^^X^  "^"•^' 
for  that  pur]X)se  or  at  the  annual  meeting,  repeal,  amend,  vary 

or  otherwise  deal  with  any  by-law  passed  by  the  directors,  but 
no  act  done  or  right  acquired  under  any  by-law  sliall  be  pre- 
judicially affected  by  any  such  repeal,  amendment,  variation  or 
other  dealing.  2   Geo.  V.  c.  31,  s.  89. 

See  Dominion  Act,  s.  81, 

92.  Xo  l)y-law  for  the  payment  of  the  president  or  of  any  ravmonts  to 
director  shall  be  valid  or  acted  upon  unless  passed  at  a  general  l,','"''^,-!',;"}^,,.^. 
meeting,  or,  if  passed  by  the  directors,  until  the  same  has  been 
confirmed  at  a  general  meeting.     2  fJeo.  V.  c.  31,  s.  00. 

So(*  thf  notes  to  Dominion  Act,  s.  80,  at  |)a,i>-('  409. 
With  regard  to  the  cases  there  cited,  it  should  he  ol)- 
served  in  the  above  section  that  the  hy-law  may  l»e 
passed  in  the  fii'st  instance  at  a  uciicra!  iiiccting,',  in 
whicli  event  it  does  not  refjuire  confinnalion. 

In  Rr  Soliritors  (1918)  27  O.  I..  R.  147,  158,  solici- 
tors were  licM  l(»  be  not  entitled  to  be  paid  by  tlieir 
clients  foi'  llieir  services  as  directors  of  a  coni))any  in 
the  incori)oration  of  which  they  were  emidoyed. 


(i;u) 


ONTARIO    COMPANIES    ACT, 


Sect.  93. 
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Proviso 


93.— (1)  No  (liivctor  shall  at  any  (liivrlurs"  meeting  vote 
in  respect  of  any  eontraot  or  arrangonient  made  or  proposed  to 
he  entered  into  witli  the  company  in  whieh  he  is  iiitei'ested  either 
as  vendor,  purchaser  or  otherwise.  2  Geo.  V.  c.  31,  s.  91  (1)  ; 
3-4  Geo.  Y.  c.  18,  s.  34  (1). 

[2)  A  diroflor  who  may  be  in  any  way  interested  in  any 
contract  or  arrangement  proposed  to  be  made  with  the  company 
shall  disclose  the  nature  of  his  interest  at  the  meeting  of  the 
directors  at  Avhich  such  contract  or  arrangement  is  deter- 
mined on,  if  his  interest  then  exists,  or  in  any  other  case  at 
the  first  meeting  of  the  directors  after  the  acquisition  of  his 
interest,  and  if  he  discloses  the  nature  of  his  interest,  and  re- 
frains from  voting,  he  shall  not  be  accountable  to  the  company 
by  reason  of  the  fiduciary  relationship  existing  for  any  profi't 
realized  by  such  contract  or  arrangement;  but  no  director  sliall 
be  deemed  to  be  in  any  way  interested  in  any  contract  or  a  rrange- 
ment,  nor  shall  he  be  disqualified  from  voting  or  be  held  liable 
to  account  to  the  company  by  reason  of  his  holding  shares  in  any 
other  company  with  which  a  contract  or  arrangement  is  made 
or  contemplated.  2  Geo.  V.  c.  31,  s.  91  (2)  ;  3-4  Geo.  V.  c.  18, 
s.  34   (2). 

(3)  This  section  shall  not  apply  to  any  eonlract  by  or  on 
behalf  of  a  company  to  give  the  directors  or  any  of  them 
security  by  way  of  indemnity.     2  Geo.  V.  c.  31,  s.  91  (3). 

See  the  notes  to  Dominion  Act,  s.  80  at  p.  477,  and 
following. 

94. —  (1)   The  company  although  authorized  by  the  Special 

Act,  Letters  Patent  or   Supplementary  Letters   Patent,  or  by 

this  Act  to  purchase  shares  in  any  other  corporation  shall  not 

do  so  or  use  any  of  its  funds  for  such  purpose  until  the  directors 

have  been  expressly  authorized  by  a  by-law  passed  by  them  for 

the  purpose,  and  confirmed  by  a  vote  of  shareholders  present 

or  represented  by  proxy  at  a  general  meeting  duly  called  for 

that  purpose  and  holding  not  less  than  two-thirds  of  the  issued 

capital  stock  represented  at  such  meeting.     2  G-eo.  V.  c.  31,  s. 

92  (1)  ;  3-4  Geo.  V.  c.  18,  s.  33  (14). 

Not  to  apply        (2)   This  section  shall  not  apply  to  a  company  incorporated 

to  company    ff,i-  the  purpose  of  carrying  on  the  business  of  buying,  selling 

'""'  or  dealing  in  shares.    2  Geo.  V.  c.  31,  s.  92  (2). 

See  Dominion  Act,  s.  44.  Sub-section  (1)  of  the 
above  section  requires  the  authority  of  a  by-law  con- 
firmed by  the  shareholders  notwithstanding  any  au- 
thorization by  special  act,  letters  patent  or  supplemen- 
tary letters  patent.  It  is  submitted  that  the  by-law 
may  be  general  and  need  not  be  a  specific  authorization 
to  purchase  designated  shares. 
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95.  Subject  matter:—  Sect.  P. ^. 

(1)  Liability  of  directors  declaring  a  dividend  when  coin- 
pany  is  insolvent,  etc. 

How  director  may  avoid  liability. 

See  Dominion  Act,  ss.  70  and  82.  In  the  above  sec- 
tion the  words  *' diminishes  the  capital"  take  the  place 
of  the  words  ''impairs  the  capital"  in  the  Dominion 
sections. 

(2)  Nothing  in  tliis  section  shall  prevent  a  mining  company  Case  of 
or  a  company  whose  assets  are  of  a  wasting  character  from  de-  companies 
daring  or  paying  dividends  out  of  its  funds  derived  from  the  i^g  assets, 
operations  of  the  company. 

(3)  The  powers  conferred  by  sub-section  2   may  be   exer- now  far 
cised  notwithstanding  that  the  vahie  of  the  net  assets  of  the  capital  may 
company  may  be  thereby  reduced  to  less  than  the  par  value 

of  the  issued  capital  stock  of  the  company  if  the  payment  of 
the  dividends  does  not  reduce  the  value  of  its  remaining  assets 
so  that  they  will  be  insufficient  to  meet  all  the  liabilities  of  the 
company  exclusive  of  its  nominal  paid-up  capital. 

(4)  A  dividend  may  be  paid  by  any  such  comipany  distribut-  Dividends, 
ing  in  specie  or  in  kind  assets  of  the  company  not  exceeding  in  l>"^^'  payable, 
value  the  amount  of  the  dividend. 

(5)  The  powers  conferred  by  sub-section  2  shall  not  be  ex-  Approval  of 
ercised  by  any  such  company  unless  under  the  authority  of  a  ^'nu'eliolders. 
by-law  passed  by  the  directors  and  confirmed  at  a  general  meet- 
ing duly  called  for  the  purpose  of  considering  the  same  by  a 

vote  of  the  s-hareholders  present  or  represented  by  proxy  and 
holding  not  less  than  two-thirds  of  the  issued  capital  stock 
represented  at  such  meeting. 

(6)  Where   dividends   have   already   been    paid    by   such    a  y„ji,|j,y  ^f 
company  in  any  of  the  cases  mentioned  in  suh-section   2,  the  payments, 
payment  thereof  shall  be  deemed  valid  if  a  by-law  adopting  and 
upjiroving  the  same  is  passed  by  the  directors  and  approNcd  by 

vote  of  the  shareholders  in  the  manner  mentioned  in  sub-section 
5.     3-4  Geo.  V.  c.  18,  s.  33  (15). 

Sub-sections  (2),  (3),  (5)  and  (G)  were  passed  in 
1913  as  tlie  result  of  an  application  by  tlie  autlioi-s' 
firm  for  special  legislation  on  behalf  of  a  mining  com- 
pany. Any  dividends  paid  by  sucli  compniiies  arising 
out  of  proceeds  of  tlie  sale  of  ore  would,  si  rictly  sjx'ak- 
ing,  diminish  the  fixed  c.-ii)!!;!!.  The  (piestion  of  tlio 
legality  of  sncli  dividends  npnrt  from  such  legishitioii 
as  above  set  out  is  discussed  in  the  notes  to  ss.  70  and 
following  of  the  Doininion  .Act.  I'lic  above  section 
is  intended  to  remove  such  donitls  where;  a  by-law  is 
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Sect.  95.    passed  ami  t'oiiliniu'd  as  al)()ve  provided.     Such  a  by- 
'  law  should  bo  passed  in  the  ori>'aiiizatioii  staj>*e  of  any 
company  to  which  the  section  may  apply. 

stork  (livi-  96.  For  the  amount  of  any   dividend   which   the   directors 

''''"'*•  WAX  lau'fully  declare  payable  in  money,  they  may,  subject  to 

the  appvo\al  in  the  following  sub-section  mentioned,  declare  a 

stock   dividend   and   issue   therefor   shares  of  the   company   as 

fully  paid  or  partly  paid,  or  may  credit  the  amount  of  such 

dividend  on  the  shares  of  the  company  already  issued,  hut  not 

fully  paid,  and  the  liability  of  the  liolders  of  such  shares  sliall 

be  reduced  bv  the  amount  of  such  dividend.     8  Geo.  V.  c.  31, 

■  s.  94 ;  9  G€0.'  Y.  c.  41,  s.  3. 

sto.  k  (2)   No    declaration    of   stock    dividend    as   aforesaid    shall 

clividiMids  to  i^ave  any  effect,  unless  and  until   such   declaration  shall  have 

effect  unt"  1     heen  confirmed  by  a  vote  of  the  shareholders  present  or  repre- 

confirmed  by  sented  by  proxy,  at  a  general  meeting  duly  called  for  consider- 

hoklei-s  ^^^f?  fhe  same  and  holding  not  less  than  two-thirds  of  the  issued 

capital  stock  represented  at  such  meeting.    9  Geo.  \'.  c.  ii,  s.  3. 

For  a  discussion  of  stock  dividends,  see  the  notes  to 
s.  70  of  the  Dominion  Act  at  ])ai>,e  419,  supra. 

97.  Subject  matter: — 

Xo  loan  by  comipany  to  shai'oholders. 

See  Dominion  Act,  ss.  29  (2)  and  84. 

98.  Subject  matter  : — 

(1)  Liability  of  directors  for  wages. 

(2)  Xo  liability  until, 

(a)   Company  sued,  etc. 
(Vmpany  in  (^)    The  company  has,  within  that  j)eriod,  gone  into 

liquidation,  liquidation  or  has  been  ordered  to  be  wound  uj) 

^^^-  and  the  claim  for  such  debt  has  been  duly  filed 

and  proved. 

Unless  sued  wdiile  director,  etc. 

On  payment         (3)   Liability  for  amount  unsatisfied  on  oxeculion. 
director  (4)   If  the  claim  for  such  debt  has  been  proved  in  liipiida- 

^«T^*^m  n't  ^^^^  ^^'  '^^'iii'^b^g-^i^P  proceedings  a  director,  upon  payment  of 
of  judgment,  the  debt,  shall  be  entitled  to  any  preference  which  the  creditor 
®t^-  -    paid  would  have  been  entitled  to,  and  where  a  judgment  has 

been  recovered  he  shall  he  entitled  to  an  assignment  of  the  judg- 
ment.    2  Geo.  Y.  c.  31,  s.  96. 

See  Dominion  Act,  s.  85,  which  the  above  section 
substantially  follow^s,  except  for  the  addition  of  sub- 
sections 2  (b)  and  4  above  set  out.  Sub-section  (1) 
differs  from  the  Dominion  section  by  omitting  the 
word  ''clerks." 


PROSPECTUS  AND  DIRECTORS '  LIABILITY.  633 

PART  VII.  Sect.  99. 


PROSPECTUS  AXD  DIKECTORS'   LIABILITY. 

99.— ( Din  this  Part,  Jlon.'^'^*''' 

(a)    "  Conipam- "  .shall   include  a  company   proposed   to   be  "  Company, 
incorporated ; 

(&)  "  Prosi>ectus  *'  shall  mean  anv  prospectus,  notice  cir- "  Prospec- 
cular,  advertisement  or  other  invitation  offering  for  tus." 
subscription  or  purchase  any  shares,  debentures,  de- 
benture stock,  or  other  securities  of  a  company,  or 
published  or  issued  for  the  purpose  of  being  used  to 
promote  or  aid  in  the  subscription  or  purchase  of 
such  shares,  debentures,  debenture  stock  or  securities. 
2  Geo.  Y.  c.  31,  s.  9?  (1). 

See  Doniiiiioii  Act,  s.  43. 

The  meaning  of  sub-section  (b)  was  considered  in 
McCurdy  v.  Oak  Tire,  dc,  Co.,  Ltd.  (1919),  44  O.  L.  R. 
571. 

An  advertisement  designed  to  accomplish  the  pur- 
pose mentioned  in  sub-section  {h)  is  a  prospectus 
within  the  meaning  of  the  section :  Be  Bex  v.  Garvin 
(1909),  18  0.  L.  R.  49.  The  judgment  indicates  that 
the  scope  of  the  sub-section  is  very  wide.  Quaere, 
whether  it  is  a  compliance  with  the  Act  to  publish  the 
filed  prospectus  along  with  and  as  part  of  an  adver- 
tisement whicli  is  not  itself  fih'd.  In  Bex  v.  (hirviu, 
supra,  Meredith,  C.J.,  said  at  page  55,  ''It  is  plain  from 
the  Act  T  tliink,  that  it  has  in  view  tlie  issue  not  of  one 
but  of  several  prospectuses,  and  the  policy  of  the  Act 
appears  to  be  that  upon  every  occasion  upon  whicli  tlic 
company  desire  to  issue  a  prospectus  for  the  imrposc 
of  inviting  persons  to  take  stock  or  to  lend  money  to  or 
to  take  the  debentures  of  the  company,  there  shall  l)e  a 
prospectus  filed,  and  that  it  shall  contain  the  informa- 
tion which  tiie  Act  re(|nires  to  l)e  insei'ted  in  tlie  pro- 
spectus; and  that  what  it  i-(M|nires  is  that  the  pro- 
spectus, in  every  case  in  wiiich  a  pros]»ectns  is  neces- 
sary, is  to  be  filed  witii  tiie  Secretary,  and  tlint  tlie  ])nb- 
lishCfl   prospectus  shall   state  on   its   face   th.it    it    has 
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Sect.  99.  been  so  filed.  It  seems  to  nie,  therefore,  that  it  fol- 
lows  that  when  the  docnment  in  qnestion  was  pub- 
lished, it  ought  to  have  contained  what  the  prospectus 
then  on  file  in  the  Secretary's  office  contained;  and — I 
leave  out  of  consideration  any  mere  verbal  difference 
— that  any  difference  between  the  advertisement  which 
was  published  and  the  prospectus  filed  made  the  publi- 
cation of  the  advertisement  a  violation  of  the  Act,  and 
rendered  a  director  w'ho  was  a  party  to  the  issuing  of 
it  liable  to  the  penalties  mentioned  in  &.  100  (now  s. 
105)." 

Semhle,  a  mere  statement  that  there  is  a  company 
offering  shares  for  sale,  and  that  a  prospectus  can  be 
obtained  on  application,  is  an  infraction  of  the  Act, 
ibid. 


Appl. cation 
of  this  part. 


(2)  This  Part,  except  section  102,  shall  apply  to  every 
company,  whether  formed  before  or  after  the  commencement 
of  this  Act,  which  offers  to  the  public  for  subscription  shares, 
debentures,  debenture  stock  or  other  securities  and  to  every 
compan.y,  whether  incorporated  under  the  law  of  Ontario  or 
otherwise,  the  shares,  debentures,  debenture  stock  or  other 
securities  of  which  are  dealt  in  within  Ontario.  2  Geo.  V.  c. 
31,  s.  97  (2)  ;  3-4  Geo.  V.  c.  18,  s.  33  (16). 

Queer e,  W'hether  sub-section  (2)  atfects  a  Dominion 
Company, 

As  to  the  scope  of  the  above  sub-section,  see  Craiv- 
ford  v.  Bathurst  Land,  dc,  Co.  (1918),  42  0.  L.  R.  256, 
263. 


\Vhen  (2)   This   Part,   except  section    102,   shall   apply   to   every 

deemed^        or  any  person  employed  or  authorized  by  it  for  that  purpose, 

to  be  offer-   directly  or  indirectly  invites  or  solicits  either  orally  or  by  a 

^^r  ^t^ttf'     prospectus,   or   any   other   means,   any   other   person   to   apply 

puWic.  or   subscribe   for   or  to  buy  or   otherwise   acquire   any  shares, 

debentures,  debenture  stock  or  other  securities  of  the  company, 

or  where  any  person  who  has  subscribed  for  or  underwritten  or 

to  whom  has  been  allotted  the   whole  or  the  major  part  of 

any  issue  of  the  company's  shares,  debentures,  debenture  stock 

or  other  securities  so  invites  or  solicits  any  person  to  apply  or 

subscribe  for  or  to  buy  or  otherwise  acquire  any  of  such  last 

mentioned  shares,  debentures,  or  debenture  stock,  the  company 

shall  be  deemed  to  offer  to  the  public  for  subscription  within 
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the  meaning  of  this  Act,  its  shares,  debentures,  debenture  stock     Sect.  99. 
or  other  securities.     2  Geo.  V.  c.  31,  s.  97  (3).  


100. —  (1)   Upon  any  offer  of  shares  to  the  public  for  sub- when  a  com- 
scription  a  company  may  pay  a  commission  to  any  person  in  mission  may 
consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether   ^  ^^^  ' 
absolutely  or  conditionally,  for  any  shares  in  the  company,  or 
procuring   or   agreeing   to   procure   subscriptions,   whetlier   ab- 
solute or  conditional,  for  any  shares,  if   the  payment  of  the 
commission   and  the  amount  or  rate  of  the  commission  paid 
or  agreed  to  be  paid  are  authorized  by  the  Tjetters  Patent  or 
Supplementary  Letters  Patent  and  disclosed  in  the  prospectus, 
and  the  commission  paid  or  agreed  to  be  paid  does  not  exceed  " 
the  amount  or  rate  so  authorized. 

(2)  Except  as  provided  by  sub-section  1  no  company  shall  Capital  not 
apply  any  of  its  shares  or  capital,  either  directly  or  indirectl^y,  ^jppfjgd  [^ 
in  payment  of  any  commission,  discount  or  allowance  to  any  paying 
)>erson  in  consideration  of  his  subscribing  or  agreeing  to  sub-  commissions 

1  •  o  o  o  P  VOGUt    J13 

scribe,  whether  absolutely  or  conditionally  for  any  shares  of  piovided. 
the  company  or  procuring  or  agreeing  to  procure  sub- 
scriptions, whether  absolute  or  conditional,  for  any  such 
shares,  whether  the  shares  or  capital  be  so  applied  by  being 
added  to  the  purchase  money  of  any  property  acquired  by 
the  company  or  to  the  contract  price  of  any  work  to  be  exe- 
cuted for  the  company,  or  be  paid  out  of  the  nominal  piucliase 
money  or  contract  price  or  otherwise. 

(3)  Xothing  in  this  section  shall  affect  the  power  of  any  P.roljerage 
company  to  pay  such  brokerage  as  it  has  heretofore  been  law-  '"'^•^'  ^^  p"'^^- 
ful  for  a  company  to  pay.    2  Geo.  V.  c.  31,  s.  98. 

The  above  section  follows  with  modifications  s.  89 
of  tlie  Imperial  Companies  (Consolidation)  Act,  11)08, 
for  a  discussion  of  wliicli  section  see  Buckley,  9th  ed., 
pp.  212-217. 

In  connection  with  the  departures  from  llic  Im- 
perial section,  it  should  be  noted  that  sub-seel  ion  (1) 
only  authorizes  the  payment  of  commission  in  rcsjjeet 
of  an  offer  of  shares  to  the  public  foi'  snl)S{'i'ii)ti()n. 
Apparently  the  company  would  be  precluded  fi'om 
paying  a  commission  in  respect  of  n  jtrivate  sale  oi- 
subscription  of  its  shares. 

But  it  slionld  nlso  be  noted  Unit  the  statutory  state- 
ment in  lieu  ol"  |)rospectus(Porm  5),  contemplates  the 
])ayment  of  commission  and  tliat  sucii  statement  is  usecl 
where  there  is  no  public  issue.  Moreover  lettei-s  ])at- 
ent  have  been  issued  expressly  autliorizing  the  pay 
ment  of  commission   without    limitation   except    as  to 
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I';l\  lllt'llt 
of  comiiii 
sion. 


Sect.  100.  amount,  as  to  which,  as  regards  shares,  the  inaxiinuni 
which  will  be  allowed  in  tiie  letters  ])at("nt  is  25  ])er 
cent,  of  tJie  amount  realized. 

The  ailielcs  of  a  ])i'ivate  company  authorized  ]);\y- 
ment  ol'  a  counnission  to  any  person  in  consideration  oi' 
his  procuring-  sul)scrii)tions  and  the  company  offered 
the  plaintiff,  who  was  not  a  broker,  a  commission  in 
consideration  of  the  ])laintiff  being  the  means  of  pro- 
viding such  sum  as  tJie  company  might  accept  from  her 
introduction.  The  amount  or  rate  of  the  commission 
was  not  disclosed  under  sub-sec.  1.  C,  as  the  result 
of  the  plaintiff's  introduction,  subscribed  for  shares. 
The  company  paid  the  plaintiff  £200  commission,  and 
when  the  plaintilT  sued  for  the  balance  the  company 
counterclaimed  for  the  amount  already  paid.  It  was 
held  that  (1)  the  commission  was  not  brokerage  within 
sub-section  3;  (2)  it  was  conmiission  within  sub-section 
1 ;  not  having  been  disclosed  in  any  statement  pursu- 
ant to  sub-section  1,  it  was  unlawful  under  sub-section 
2.  Accordingly  the  plaintiff  could  not  recover  the  bal- 
ance of  £260.  It  had  been  originally  intended  that  the 
advance  of  moneys  by  C.  to  the  company  should  be  by 
way  of  loan,  in  which  event  the  plaintitf  would  have 
been  entitled  to  her  commission;  the  change  in  this 
regard  having  been  made  without  her  intervention  and 
as  she  had  no  notice  that  the  payment  of  commission 
was  illegal,  the  plaintiff  was  entitled  to  retain  the 
£200.  Andrcae  v.  Zinc  Mines  (1918),  2  K.  B.  454;  87 
L.  J.  K.  B.  1019. 

Where  the  section  has  not  been  complied  with,  a 
commission  wrongfully  paid  can  be  recovered,  Be  Can- 
adian Diamond  Co.  (Broad's  Case)  (1912-13),  6  A.  L. 
R.  42,  a  case  under  the  Alberta  Companies  Winding-up 
Ordinance,  1903. 


What  com- 
j)anies  must 
file  pros- 
pectus. 

Purchases, 
subscrip- 
tions, etc., 
deemed  to 
be  induced 
bj-  pros- 
pectus. 


101. —  (1)  Every  public  company  before  offering  to  the  piil)- 
lic  for  subscription  shares,  debentures,  debenture  stock  or  other 
securities  shall  issue  a  prospectus  as  hereinafter  set  out. 

(2)  All  purchases,  subscriptions  or  other  acquisitions  of 
shares,  debenture.s,  debenture  stock  or  other  securities  of  any 
company  required  to  file  a  prospectus  or  a  statement  in  lieu  of 
a  prospectus,  shall  be  deemed,  as  against  the  company  and  the 
signatories  to  the  prospectus  or  statement,  to  be  induced   by 
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such  i3i-o.si)ectiis  or  statement,  any  term,  proviso  or  condition    Sect.  101. 
thereof  to  the  contrary  notwithstanding.  ■ — — 

(3)  A  subscription  for  shar<?s,  debentures  or  debenture  stock  Delivery  of 
shall  not  be  binding  on  the  suhscril)er  unless  at  or  before  the  copy  of 
subscription  there  is  delivered  to  him  a  copy  of  the  prospectus,  o^^^staTemlnt 
if  any,  issued  by  the  company,  or  if  a  prospectus  has  not  been  before  sub- 
issued  a  copy  of  the  statement  mentioned  in  section  102.  scnption. 

(4)  The  subscriber  to  be  entitled  to  the  benefit  of  sub-sec-  Subscriber 
tion  3  must  elect  to  withdraw  his  subscription  before  or  within  a^ter  Jjojj^-'e 
ten  days  aRer  notice  of  the  allotment  to  him  of  the  shares,  de- (.^  ^^^^hdraw. 
bentures,  or  debenture  stock  for  which  he  has  subscribed.     2 

Geo.  V.  c.  31,  s.  99. 

If  no  prospectus,  or  statement  in  lieu  of  a  pro-  Failure  to 
spectus,  lias  been  delivered  to  the  subscriber,  he  is  pectil^s'to"'' 
entitled  to  withdraw;  and  if  no  notice  of  allotment  is  s"i^«ii^'^^i"- 
sent  to  him  he  can  withdraw  at  any  time :  McCurdy  v. 
Oak  Tire,  cU.,  Co.,  Ltd.  (1919),  44  0.  L.  R.  571. 

Under  this  section  when  it  read,  *'No  subscription 
for  stock  .  .  .  induced  or  obtained  by  verbab repre- 
sentations, shall  be  binding  upon  the  subscriber,  unless 
prior  to  his  so  subscribing  he  shall  have  received  a 
copy  of  the  prospectus"  (6  Edw.  VII.  c.  27,  s.  3  (3)), 
it  was  held  that  the  rule  as  to  voidable  subscriptions 
applied.  The  subsc]-i))er  might  approve  or  disaffirm, 
and  a  subscriber  who  had  done  nothing  to  repudiate 
was  held  disentitled  to  raise  the  defence  three  years 
after  the  date  of  his  subscription:  Mornshur(/]i  ((' 
Ottmra  v.  O'Connor  (1915),  34  O.  L.  H.  Kil.  And  in 
Re  Retail  Merchants  Associaliou,  Ltd.  (1913-4),  7 
Alta.  L.  R.  322,  it  was  held  tiiat  such  a  i)rovision  is  ap- 
plicable to  the  case  of  a  company  which  has  ncvci- 
issued  a  prosjx'ctus  and  that  subsci-ibcrs  for  slinres  of 
a  coni])any  which  lias  not  complied  with  sucii  pi-ovision 
are  not  estopped  merely  l)y  attendance  at  sharehold- 
ers' meetings  from  availing  themselves  of  its  piolcc- 

tion. 

TIk'  (.bjcet  of  the  Act  is  to  protect  tlir  |.ulilic.  ii'>t  a 
])!•(, iiMitcr  or  a  pci'son  who  is  to  blame  I'or  not  lia\- 
ing  a  |)rospcctus  i.ssned  (.r  tiled:  /''o^/  WilU'iiii  Com- 
mercial Chambers  v.  Bradm  (1914),  (I  < ).  W.  X.  I'l. 
affirmed  (1914-15),  7  O.  W.  X.  079. 

In  the  last  mentioned  case  the  elTect  of  snb  s(rtion 
(4)  is  also  considered.  See  also  Aihens  v.  \\',iiiiih 
(1919),  Wi  n.  \V.  V.  :UK). 
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Sect.  101.  Failure  to  issue  a  prospectus  is  a  matter  for  the 

_       „       purchaser  to  raise.     The  company  can  not  set  up  its 

own  default:  Wchsfcr  v.  Jury  Copper  Miiir.^  (1908), 

12  0.  W.  R.  632,  63G. 

102.  8ul)j(Tt  matter:— 

(1)  Statement  in  lien  of  prospectus. 

See  Dominion  Act,  s.  43C. 

(2)  Not  to  apply  to  a  private  company. 
See  Dominion  Act,  s.  43C  (2). 

103.  Subject  matter:— 

(1)  Date  of  prospectus. 

(2)  Prospectus  to  be  sigiied  and  filed. 

(3)  Not  to  be  filed  until  signed;  etc. 

(4)  Not  to  be  issued  until  filed. 

See  Dominion  Act,  s.  43A. 

104.  Subject  matter: — 

(1)    Wbat  to  be  disclosed  in  prospectus. 

(a)  The  names,'  descriptions  and  addresses  of  the  orig- 
inal incorporators,  and  the  number  of  shares 
subscribed  for  by  them  respectively; 

(b)  Qualification  and   V(Miiuneration  of  directors. 

(c)  Directors; 

(d)  Subscription  upon   which   allotment  may  proceed: 

(e)  The  time  or  times  at  which,  under  the  by-laws  of 
the  company,  a  further  call  or  calls  may  be  made 
upon  shares  subscribed  for; 

(/)    Shares    and    bonds    allotted    for    other    than    cash  . 
consideration  : 

(g)    Vendors  of  property  to  company; 

(h)   Consideration  for  purchase. 

(i)  The  amount,  if  any,  paid  within  the  next  preceding 
two  years  or  payable  as  commission  for  subscrib- 
ing, or  agreeing  to  subscribe,  or  procuring  or 
agreeing  to  procure  subscriptions  for  any  shares 
in  the  company,  or  for  underwriting  or  procur- 
ing underwriting  of  any  securities  issued  or  to  ' 
be  issued  by  the  company  or  tlic  rate  of  any 
sucli   commission; 

(;")    Preliminary  expenses. 

(k)  The  amount  paid  for  the  next  preceeding  three 
years  or  intended  to  be  paid  in  cash,  shares, 
debentures,  debenture  stock  or  other  securities, 
to  any  promoter  and  the  consideration  for  any 
such  payment; 


Tarticiilars 
as  to  incor- 
porators. 


Time  of 
calls. 


Commis- 
sions. 


['romoter's 
remunera- 
tion. 
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(/)   The  date  of  and  parties  to  every  material  contract    Sect.  104. 
not  being  a  contract  entered  into  in  the  ordinary  p.j,.ti^,^,i.j,.^ 
course  of  the  business  carried  on  or  intended  to  .,« to      '  ^ 
be   carried   on   by  the   company   or   a  contract  luateriai 
entered  into  more  than  three  years  before  the  ^*'"  ™^  ^" 
date  ol'  issue  of  the  prospectus,  and  a  reason- 
able time  and  place  at  which  such  material  con- 
tract or  a  copy  thereof  may  be  inspected ; 

(m)   Names,  etc.,  of  auditors; 

(n)   Interest  of  directors   in  property   taken   by  com- 
pany. 

See  Dominion  Act,  s.  43  B  (1).  Sub-sections  (i), 
(A)  and  (l)  differ  from  the  corresponding  Dominion 
sections  by  making  the  period  three  years  instead  of 
two,  and  the  Dominion  sub-section  corresponding  to 
subsection  (i)  above  provides  that  the  commission 
payable  to  sub-underwriters  need  not  be  stated. 

(2)  Subject  matter: — 

"  Vendor  "  wliat  to  include. 

See  Dominion  Act,  s.  43  B  (2). 

(3)  Subject  mattei' :^ 

When  "vendor"  includes  "lessor." 

See  Dominion  Act,  s.  43  B  (3).. 

(4)  The  rf(|iiiremenis  a?  to  the  original  incorporators  and  iietiuire- 
the  cjualificatioH,  remuneration,  and  interest  of  directors,  •'^i^^^  "o'^"iy,iai 
the  amount  or  estimated  amount  of  prehminary  expenses,  shall  incorpora- 
not   apfjly   in   tlie  case  of  a  prospectus  issued  more   than   one  ^^I'^jIJ"*^  ^'^" 
vciir  al'ler  the  date  of  the  first  general  meeting.  vvIilto 

n        -nw        •     •  1     i.  <o  13   /o\  issued  more 

See  Dominion  Act,  s.  43  B  (o).  than  one 

year  after 
(.'))    In   the  case  of  a  )u-()Spcctn>  issued   more  than  one  .year  J^^'ll^ji^'j;.'''''''' 
after  tlie   (hite  of  such   meeting   the   obligation   lo   disclose   all  onigjijion 
piaterinl   contracts  shall    lie   limited    to   a    period    of  two   years  t,.  disclose 
next  preceding  the  i.<sue  of  the  |.r<>s|M'(tus.  !"mt'ri'Hs 

(G)    Subject  matter: —  limited. 

When  prospectus  advertised  in  newspapers. 

See  Doiiiiiridn  Act,  S.  4.''>  1^  (')),  wliicli  is  sliglitl_\- 
flifTf'fcnl  III  its  terms. 

(T)    Subject  matter: — 
Application  of  section. 

See  Domiiiidii  Act,  s.  43  B  (7). 
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Sect.  104. 


IViiiilty. 


Exceptions. 


Liability 

under 
general 
huv  not 
affected. 


Capital  to  be 
correctly 
stated  in 
advertise- 
ments, etc. 


I'enalty. 


(8)    Sultjeft  niatler: — 

\V;ii\i'i'  of  conijiliiiiice  with  section  to  l)o.  void. 

See  Dominion  Act,  s.  43  B  (4). 

105. —  (1)  Every  provisional  director,  director  or  other  per- 
son responsihlo  for  the  issue  of  a  prospectus  for  every  violation 
of  anv  of  the  piovisions  of  the  next  preceding  four  sections 
shall  incur  a  penalty  not  exceeding  $200,  unless 

{(i)   As  regards   any    matter,  not  disclosed,  he   was  not 

cognizant  thereof;  or 
{b)    The  non-compliance  arose  from   an   honest    mistake 

of  fact  on  his  part  ; 
(c)    In  the  case  of  non-compliance  with  the  requirements 
of  paragraph  n  of  sub-section  1  of  section  104,  it 
is  proved  that  he  had  no  knowledge  of  the  mat- 
ters not  disclosed. 

See  Dominion  Act,  s.  43  B  (6). 

(3)  Nothing  in  this  section  or  the  next  preceding  four 
sections  shall  limit  or  diminish  any  liability  which  any  person 
may  incur  under  the  general  law  apart  from  this  Act.  2  G-eo. 
V.  c.  31,  s.  103. 

See  Dominion  Act,  s.  43  B  (9). 

106. —  (1)  Where  any  advertisement,  letter-head,  account  or 
document  issued  or  published  by  any  corporation  or  any  of  its 
officers,  agents  or  employees  purports  to  state  the  capital  of 
the  corporation,  unless  it  is  stated  to  be  the  authorized  capital, 
then  the  capital  actually  and  in  good  faith  subscribed,  and  no 
more  shall  be  so  stated. 

(2)  Any  such  coi'poration,  ofhcer,  agent  or  employee  who 
causes  to  be  inserted  an  advertisement  or  who  publishes,  issues 
or  causes  to  be  published  or  issued  any  advertisement,  letter- 
head, account  or  document  which  states  the  capital,  otherwise 
than  as  mentioned  in  sub-section  1,  or  whicli  contains  any  false 
statement  as  to  the  incorporation,  control,  super\  ision,  manage- 
ment or  financial  standing  of  such  corporation  shall  incur  a 
penaltv  of  not  less  than  $50  nor  more  than  $200.  2  Geo.  V.  c. 
31,  >.  '104. 

107.   Subject  matter: — 

(1)    Liability  for  statements  in   prospectus. 

See  Dominion  Act,  s.  43  D.  (1 ),  whicli  the  above 
section  substantially  follows,  except  that  the  order  of 
the  sub-sections  is  changed  and  that  a  '* notice"  as  well 
as  a  prospectus  and  "other  securities"  as  well  as 
shares,  debentures,  etc.,  are  covered. 
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(2)    Subject   matter: —  Sect.  107. 

Who  to  be  deemed  a  promoter. 

See  Dominion  Act,  s.  43  D  (5).    The  Ontario  section 
includes  a  "notice"  as  well  as  a  prospectus. 

108.  Subject  matter : — 

Statements  in  prospectus  for  raising  further  capitah 

See  Dominion  Act,  s.  43  D  (2),  which  is  limited  to 
companies  existing  on  September  1,  1917. 

109.  Subject  matter  : — 

Indemnity  where  name  of  person  has  been  improperly  in- 
serted. 

See  Dominion  Act,  s.  43  D  (3).    The  Ontario  section 
covers  a  ''notice"  as  well  as  a  prospectus. 

110.  Subject  matter: — 
Contribution  from  co-director. 

See  Dominion  Act,  s.  43  D  (4).    The  Ontario  section 
covers  a  ''notice"  as  well  as  a  prospectus. 


PART  VIII. 


PUBLIC    COMPANIES. 


111.  This  part  shall  apply  to  all  public  companies  except  ^  niiontion 
those  which  do  not  offer  shares,  debentures  or  debenture  stock  of  Part 
to  the  public  for  subscription.     2  Gvn.  V.  c.  31,  s.  109.  VI ll. 

112. —  (1)    No  allotment  shall  be  made  of  any  share  capital  Restrictions 

offered  to  the  public  for  subscription  unless  V"  •■'""'"'''"<^- 

'  '  Imp.  Act, 

(ft)   Tlie  amount,  if  any,  named   in  the  prospectus  as  the  lO^'S-  s.  85. 
minimum    subscription    upon    which    the    directors 
may  proceed  to  allotment ;  or, 
{())   If  no  amount  is  so  named   the  whole  amount  of  the 
share  capital  so  offered  for  subscription 
has  been   subscribed,  and   the  sum    payable   on   application   for 
the   amount   so   named,  or   for   the   wliole   amount   offered    for 
subscrifttion  has  been  paid  to  and  rec(!ivod  by  Iho  company. 

(2)   The  amount  so  named  and  the  whole  amount  shall  b(^  .\riiiimiim 
reckoned  exclusively  of  any  amouni   payablo  otherwise  than   in  subscription, 
cash,  and  is  in  this  Act  referred  1o  as  Ihc  inininium  siibs(Ti|)lion. 


(i4'J 
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Sect.  112. 

Aiuouut 
pay:il>l>'   Ob 
ui)i)Ui';ition. 

Ili^payment 
whore 
conditious 
not    i-om- 
plit'd  with. 


Exteusiou  of 
time. 

('i)iulitiou  as 
to  waiving 
ciinipliance 
void. 

Not   applic- 
able to  sub- 
sequent 
allotments. 


Effect  of 
irregular 
allotment. 
Imp.  1908, 
.«.  86. 


Director 
to  compen- 
sate com- 
pany and 
allottee. 


(',])  Tho  amount  payablo  on  application  on  each  share  shall 
not  bo  lei's  than  five  per  centum  of  the  nominal  amount  of  the 
share. 

(1)  If  such  conditions  have  not  heiMi  complied  with  on  tlu; 
expiration  of  iiinetv  days  after  llie  lli'st  issue  of  the  ])ros- 
pectus  all  money  received  from  applicants  for  shares  shall  he 
forthwith  repaid  to  them  without  int<^rest,  and  if  any  such 
money  is  not  so  repaid  within  one  hundred  days  after  the  issue 
of  the  prospectus  the  dii-ectors  of  the  company  shall  be  Jointly 
and  severally  liable  to  repay  that  money  with  interest  from 
the  expiration  of  tlie  ninety  days,  'but  a  director  shall  not  be 
liable  if  he  proves  thai  the  loss  of .  the  money  \vas  not  due  to 
nny  misconduct  or  negligence  on  his  part. 

(."i)  The  Provincial  Secretary  may  extend  the  times  by  this 
section  limited. 

(6)  Any  condition  requiring  or  binding  any  applicant  for 
share's  to  waive  compliance  with  any  recpiirement  of  this  section 
shall  be  void. 

(7)  This  section,  except  sub-section  3,  shall  not  apply  to 
any  allotment  of  shares  subsequent  to  the  first  allotment  of 
shares  offered  l)y  a  puhlic  company.     2  Geo.  V.  c.  31,  s.  110. 

The  above  section  follows  s.  85  of  the  Imperial  Com- 
panies (Consolidation)  Act,  1908,  for  a  discussion  of 
which  see  Buckley,  9th  ed.,  p.  196. 

Shares  may  be  allotted  before  the  company  is  en- 
titled to  commence  business:  Re  Western  Canadian 
Fire,  Craig's  Case  (1914),  19  D.  L.  R.  170. 

Part  VIII  is  for  the  protection  of  shareholders,  and 
the  effect  of  non-compliance  is  to  entitle  subscribers 
to  cancellation  of  their  subscriptions  and  removal  of 
their  names  from  the  list  of  contributories  notwith- 
standing a  winding-up  under  the  Dominion  Act :  Be 
Carpenter,  Ltd.,  Hawilfou's  Case  (1916),  29  D.  L.  R. 
683;35  0.  L.  R.  626. 

113. —  (1)  An  allotnicnl  made  I)y  a  company  to  an  appli- 
cant in  contravention  of  the  foregoing  provisions  of  this  Part 
.shall  be  voidable  at  the  in.stance  of  the  ajjplicant  within  oih' 
month  after  the  holding  of  the  statutory  meeting  of  the  com- 
pany, and  not  lat^r,  and  shall  be  so  voidalde  notwithstanding 
that  the  company  is  in  course  of  being  wound  up. 

(2)  If  any  director  of  a  company  knowingly  contravenes 
or  pei-mits  or  authorizes  the  contravention  of  any  of  the  fore- 
going provisions  of  this  Part  with  re.^pect  to  allotment  he  shall 
be  liable  to  compensate  the  company  and  the  allottee  respectively 
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for  any  loss,  damages  or  costs  which  the  company  or  the  allottee    Sect.  113. 
may  have  sustained  or  incurred  thereby. 

(3)    Xo  action  shall  be  brought  to  recover  such  loss,  dam-  Proceeiliugs 
ages  or  costs  after  the  expiration  of  two  years  from  the  date  ^^  ^^  ^"'"" 
of  the  allotment.    2  Geo.  V.  c.  31,  s.  111.  wftMn  two 

See  Imperial  Compaiiie.s  (Consolidation)  Act,  1908,  ^^^"^^^ 
s.  86  and  Buckley,  9tli  ed.,  p.  197. 

An  allotment  without  compliance  with  the  provi- 
sions of  s.  112  is  voidable,  not  void:  Finance  and  Issue, 
Ltd.  V.  Canadian  Produce  Corporation  (1905),  1  Ch. 
37,  43.  If  it  is  to  be  avoided  it  can  only  be  upon  ii 
record  properly  framed  for  that  purpose :  Goivganda 
Queen  Mines  v.  Boeckli  (1911),  24  O.  L.  R.  293,  300; 
affirmed  (1912),  46  S.  C.  R.  645. 

See  articles  in  (1909)  Canada  Law  Journal  at  pp. 
145,220,338. 

Where  no  statutory  meeting  has  been  held,  the  ap- 
plicant 's  claim  to  cancellation  is  still  in  time,  notwith- 
standing a  winding-up  :  Re  Carpenter,  Ltd.,  Hamilton's 
Case  (1916),  29  I).  L.  R.  683;  35rO.  L.  R.  626. 

Actual  legal  proceedings  to  rescind  an  allotment 
made  in  contravention  of  s.  112  need  not  be  taken 
within  the  month;  notice  of  avoidance,  followed  by 
prompt  legal  proceedings,  will  suffice:  ibid.  Seinble, 
the  notice  need  not  specify  the  ground  of  avoidance : 
In  re  National  Motor  Mail-Coach  (190S),  2  Ch.  228. 
The  option  to  cancel  is  the  shareholder's;  the  company 
can  not  insist  on  paying  back  the  application  moneys 
against  the  sharelioldei-'s  wish:  Ihntoti  \.  11  <  ran 
(1908),  2  Ch.  240. 


114.--(1)    A   coiiipaiiy  shall   net   coniiniMicc  ;ii 


l\     nil>llicss    or 


Rost  Fictions 


f'xci'cisc  any  Itoi  rowing  powers  unless;  nn  coin- 

{(t)    Shares  hehl  subject  to  Ihc  payment  of  the  whok-  amount  "rimsTm'ss. 
thereof  in  cash  have  l)een  allotted   to  an  amount  not  Imp.  l!"^"^. 
less  in   llic  whole  than   llie   niiniiiiiiiii   subscription:^ 
and, 

(li)  K\-ery  director  of  the  eom|tany  lias  paid  to  the  company 
on  each  of  the  shares  taken  or  contracted  to  be  taken 
by  him,  and  for  which  he  is  liable  to  pay  in  cash, 
a  portion  equal  to  the  proportion  payable  on  applica- 
tion and  allotment  on  the  shares  offered  by  a  public 
company ;  and. 
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Sect.  114.  (<■)    There   lias   bei'ii    I'iUhI    with    the    I'roviiiriiil    Secretary   a 

—  statutory  tk'elaialioii  liy   tin'  sciM'clary  or  one  ol"  (lie 

directors   in    the    prescribed    ronii    that  such   condi- 
tions have  been  ooniplied  witJi  and  the  rrovincial 
Secretary  has  certified  as  provided  by  sub-section  2. 
I'ortiticate  (^o )    '1']^^.    Provincial    Secrelai'v    nuiy.    on    ilie    lilini?   of   the 

compauy  statutory  declaration,  certify  that  the  company  is  entitk'd  to 
may  commence  i)usiness,  and  tlie  certificate  shall  be  conclusive  evi- 

tSiesl\^       dence  that  the  company  is  so  entitled,  hnt  upon  it  being  shown 

that  the  certificate  was  made  upon  any  false  statement  or  upon 
CautfUation  the  withholding  of  any  material  statement  the  Provincial  Secre- 
of  certificate  ^^.^  j-^^^y  cancel  and  annul  such  certificate. 

Effect  of  (3)   Any  contract  made  by  a  company  before  the  date  at 

previously  ^^'hich  it  is  entitled  to  commence  business  shall  be  provisional 
made.  only,  and  shall  not  be  binding  on  the  company  until  that  date, 

and  on  that  date  it  shall  become  binding. 
Simultane-  (4)   Nothing  in  this  section  shall  prevent  the  simultaneous 

ous  offer  Qffgj.  foj.  subscription  or  allotment  of  any  shares,  debentures, 
and  deb^en-  or  debenture  stock  or  the  receipt  of  any  money  payable  on  any 
tures.  application. 

Penalty  for  (5)   If  any  company  commences  business  or  exercises  bor- 

(•ommeucing  ^.Q^ying  powers  in  contravention  of  this  section  every  person 
before  who  is  responsible  for  the  contravention  shall,  without  prejudice 

proper  time,  to  any  other  liability,  incur  a  penalty  not  exceeding  $50  for 

every  day  during  which  the  contravention  continues. 
Innocent  (6)   Where  a  company  has  commenced  business  without  hav- 

non-com-        jj^g  complied  with  the  requirements  of  sub-section  1  of  section 

rj  I  JO  Tjpp      wirfi  O  J.  i. 

7  Edw.  A^II.  108  of  The  Ontario  Companies  Act,  1907,  and  the  Lieutenant- 
c.  34,  s.  108.  Governor-in-Council  is  satisfied  that  the  non-compliance  was  due 
to  inadvertence,  error  or  mistake,  and  that  before  commencing 
business  the  conditions  mentioned  in  clauses  (a)  and  (b)  of  that 
section  had  been  complied  with,  he  may  authorize  the  company 
to  file  the  statutory  declaration  nunc  pro  tiinc,  and  if  it  is  filed 
within  one  montli  after  the  date  of  the  Order-in-Council  it  shall 
have  the  same  efl'ect  as  if  it- had  been  filed  before  the  company 
commenced  business.     2  Geo.  V.  c.  31,  s.  112. 

See  Imperial  Comi3anies  (Consolidation)  Act, 
1908,  s.  87,  and  Buckley,  9th  ed.,  p.  199. 

Suing  for  calls  is  not  commencing-  business :  Fort 
William  Commercial  Cliamhcrs  v.  Hradev  (1914),  6  0. 
W.  N.  24;  affirmed  (1914-5),  7  0.  W.  N.  079. 

The  form  of  statutory  declaration  required  under 
sub-section  (1)  (c)  is  obtainable  gratis  from  the  De- 
partment. 

The  Imperial  section  corresponding  to  sub-section 
(2)  reads  shall  instead  of  may,  and  it  should  also  be 


EESTEICTIOXS    OX    COMMEXCEMEXT   OF   BUSIXESS.  645 

noted  that  under  the  Ontario  section  the  certiticate  Sect.  114. 
may  be  withdrawn  if  it  is  shown  to  have  been  made 
upon  any  false  statement  or  upon  the  withholding  of 
any  material  statement.  What  the  effect  of  such 
withdrawal  is  on  existing  contracts  is  not  stated. 
Under  these  circumstances,  it  may  be  important  for 
persons  contracting  with  a  company  recently  organ- 
ized to  satisfy  themselves  that  no  misstatement  or  with- 
holding of  material  statements  has  taken  place.  The 
writers  are  not  aware  of  any  certificate  having  been 
withdrawn  under  the  section. 

As  to  the  conclusiveness  of  the  certificate,  see  Goiu- 
ganda  Queen  Mmes  v.  Boeckh  (1911),  24  O.  L.  E.  293, 
299;  affirmed  (1912)  46  S.  C.  R.  645. 

This  sub-section  was  considered  in  Re  Carpen-  Sub-see. 
ter,  Ltd.,  Hamilton's  case  (1915)  29  D.  L.  R.  683;  where  <")■ 
Clute,  J.,  at  pages  696,  697,  said :  ' '  These  provisions 
have  been  held  to  apply  so  as  to  pr(?vent  the  recov- 
ery even  in  winding-up  proceedings :  In  re  Otto  Elec- 
trical Mauufacturing  Co.  (1905)  TAmited  (1906),  2 
Oh.  390,  where  it  was  held  that  the  word  "provi- 
sional" means  that  the  contract  is  to  be  read  as  if  it 
contained  a  i)r()vision  that  it  should  not  be  binding 
upon  the  company  unless  and  until  the  company  l)e- 
came  entitled  to  commence  business.  It  was  there  held 
that  the  section  applies  to  all  contracts  of  a  company, 
whetlier  preliminary  or  final,  or  in  the  course  of  carry- 
ing on  its  business.  Where  therefore,  the  company  had 
gone  into  liquidation  without  having  become  entitled  to 
coimnence  business,  a  claim  by  a  person  resting  on  cer- 
tain alleged  contracts  with  the  company,  one  part  of 
the  claim  being  for  moneys  paid  for  furnisliing  tem- 
porary offices  for  the  company,  was  disaHowed.  See 
also  New  D nice-Portland  Co.  Limited  v.  JJhikisloii 
(1908),  24  Times  L.  R.  583." 

115.  All  Slims  icw'ivcd  liv  llic  cnmiwiriv  or  1)V  any  promoter,  Moneys 
(liiv.tor.  olli.rr  or  nrront  ttuMTof  shall  he  held  in  trust  hy  the  [<'Jh!  l.old  in 
eonipany  or  such  promoter,  director,  oflficer  or  afjent  until 
deposited  in  a  chartered  hank  to  the  credit  of  the  company  and 
shall  l>e  .so  deposited  and  there  remain  in  trust  until  the  issue 
of  the  certificate  hv  the  Provincial  Secretary.  2  fleo.  V.  c.  31, 
s.  113. 
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Sect.  116.  116.      (1)    W'licrc    a    (■(iin|i;in\     iiinkcs    any    alloliin'iil    of    its 

shari's  it  slialK  within  Iwo  iiioiillis  tlici-ca  I'lcr.  lilc  wilh  llic   I'ro- 


liiiij.  Ai't.^  f^„)    A    rchiMi   of   Ihi'   allotincnls,   stating    the    niniilicr   and 

^       •  ^'  ^^'  nominal    ainoiinl    of   the   shares   coiiipi'iscd    in    each 

alhitnuMit.  the  iiaincs,  addresses  and  (h'sci'iptions  oC 
the  allottees,  and  the  ainonnt,  if  any.  paid  or  dne  and 
])ayahle  on  each  share;  and 
{b)  In  the  case  of  shares  allotted  in  whole  or  in  ])art  tor 
a  consideration  other  than  cash,  a  contract  in  wi'iting 
constituting  the  title  of  the  allottee  to  such  allotment, 
together  with  any  contract  of  sale,  or  for  services 
or  other  consideration  in  respect  of  which  such  allot- 
ment was  made  and  a  return  stating  the  nund)er  and 
nominal  amount  of  shares  so  allotted,  the  extent  to 
which  they  are  to  be  treated  as  paid  np,  and  the 
consideration  for  which  they  ha\e  heen  allotted. 
I'enahy  for  (2)    If  default  is  made  in  complying  with  the  re(piireinents 

default.  ^)l  ^\^[^  section  every  director,  manager,  secretary  or  other  ollicer 

of  the  comipany  who  is  knowingly  a  party  to  the  default  shall 
incur  a  penalty  not  exceeding  $50  for  every  day  during  which 
the  default  continues.    2  Geo.  V.  c.  31,  s.  114. 

See  Imperial  Companies  (Consolidation;  Act,  1908, 
s.  88,  and  Buckley,  9th  ed.,  pp.  200-211. 

No  i3articular  form  of  return  is  prescribed.  The 
Ontario  section  does  not  make  any  provision  for  relief 
in  the  event  of  accidental  or  inadvertent  failure  to 
make  the  return  within  the  time  prescribed.  In  such 
case  it  is  submitted  that  the  only  course  is  to  re-allot 
without  prejudice  to  any  prior  transfers  of  shares. 


^,    ^.  117. —  (1)   Every   company   .shall,    within    a    i)eriod   of    not 

iiifftings.       less  than  one  month  nor  more  than  thi'ce  months  trom  the  rhite 

at  which  the  company  is  entitled  to  commence  Imsiness,  hold  a 

general  meeting  of  its  shareholders,  wliich  shall   he  called   the 

statutory  meeting.  

[As  to  notice  of  ivevlingx,  sec.  section  .'/4. 1 
Report  to      -       (2)   The  directors  shall,  at    least  ten   days  before  the  day 
be  sent  to       on  which  the  meeting  is  to  \h-  held,  send  to  every  shareholder 
hoWers.  ^  report  certified  hy  not  less  than  two  directors  stating: 

(a)  The  total  nunihei-  of  shares  allotted,  distinguishing 
■shares  allotted  as  fully  or  partly  paid  up  otherwise 
than  in  cash,  and  stating  in  the  case  of  shares  partly 
paid  up  the  extent  to  which  they  are  so  paid  up,  and 
in  either  case  the  consideration  for  which  they  have 
been  allotted ; 
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{b)    The  total  aniouat  of  cash  received  by  the  company  in    Sect.  11 T. 

respect  of  such  shares  so  distinguished;  

(c)    An  abstract  of  the  receipts  and  payments  of  the  com- 
pany on  capital  account  to  the  date  of  the  report, 
and  an  account  or  estimate  of  the  preliminary  ex- 
penses of  the  company; 
((/)   The  names,  addresses  and  descriptions  of  the  directors, 
auditors,  if  any,  manager,  if  any,  and  secretary  of 
the  company;  and 
(e)   The   particulars   of   any  contract,   the   modifi'cation   of 
which  is  to  be  submitted  to  the  meeting  for  its  ap- 
proval, together  with  the  particulars  of  the  modifica- 
tion or  proposed  modifi'cation. 
( 3 )   The  report,  so  far  as  it  rein  tes  to  the  shares  allotted  by  lieport_  to 
the  company,  and  to  the  cash  received  in  respect  of  such  shares,  ^^,  "^ju^dkors 
and  to  the  receipts  and  payments  of  tlie  company  on  capital  ac- 
count, shall  be  certified  as  correct  by  the  auditors,  if  any,  of  the 
company. 

(•1)    The    directors    shall    cause    a    copy    of    the    report    so  Report  to  be 
certified   to   be   filed   witli    the   Provincial  "Secretary   forthwith  ji;;*,',,!^'"!;! 
after  the  sending  thereof  to  the  shareliolders.  Secretary. 

(5)  The   directors   shall   cause   a   list   showing   the   names.  Lists  of 
descriptions  and  addresses  of  the  shareholders  and  the  number  j'"|Jjf''^^J^_^^"® 
of  shares  held  by  them  respectively,  to  be  produced  at  the  com-  fiuced 
mencement  of  the  meeting,  and  to  remain  open  and  accessible  ;if  m.MMins:. 
to  any  shareholder  during  the  continuance  of  the  meeting. 

(6)  The  shareholders  present  at  the   meeting  shall   be  at  j^ I' ;> re- 
liberty  to  discuss  any  matter  relating  to  the  formation  of  the  JH^^ygg  ^J^g^. 
wmpany,  or  arising  out  of  the  report,  whether  previous  notice  ness  of 

has  or  has  not  been  given,  but  no  resolution  of  which  notice  company  at 
has  not  l)een  duly  given  may  be  passed. 

(7)  Tlic  meeting  may  be  adjoui'ned  from  time  to  time,  and  Ad.ioiirii- 
at  an  adjoiinied  meeting  any  resolution  of  which  notice  has  been  '"•^'"'^•'^• 
duly  given,  eitiier  before  or  sul)se(juent!y  to  the  former  meeting, 

may  be  passed,  and  at  the  adjourned  meeting  the  same  powers 
?nay  be  exercised  as  at  an  original  meeting. 

(8)  If  default  is  made  in  filing  such  ropnvt  or  in  holding  the  Appli.Mtinii 
statutory  meeting,  then  at  the  expiration  of  fourteen  days  after  |,",-.j|,'j[''  ' 
the  last  day  on  which  the  meeting  ought  to  have  been  held  any  ina<le  in 
shareholder  may  apply  to  the  Court  for  the  winding  up  of  the  JjJ|I,'.'tj',\'^, 
company,  and  the  Couit  may  either  direct  that  the  company  be 

wound  up  or  give  directions  for  the  report  being  filed  or  a  meet- 
ing being  held,  or  make  such  other  order  as  may  be  deemed 
just,  and  may  order  that  the  costs  of  the  application  be  paid  b,\ 
any  person  who,  in  the  opinion  of  the  Court,  is  responsible  for 
the  default.    2  Geo.  V.  c.  31,  s.  115. 

See  Imperial  Compaiii<'s  (ronsolidntioii )  Ad.  lODS, 

8.  65. 
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The  date  at  whicli  the  conipaiiy  is  entitled  to  coni- 
Sect.  117.  j^eii(.(3  business,  from  which  the  period  mentioned  in 
sub-sec.  (1)  runs,  is  the  date  of  the  certificate  given 
under  s.  114. 

The  notice  must  state  that  the  meeting  is  the 
statutory  meeting:  Gardner  v.  Iredale  (1912),  1  Ch. 
700. 

In  a  bona  fide  case  of  inadvertent  failure  to  hold  the 
meeting,  an  order  directing  the  holding  of  the  meeting 
may  be  obtained  from  a  Judge  in  Chambers  on  notice 
of  motion,  supported  by  affidavits.  It  is  advisable  to 
have  the  company  represented  and  consent  to  the 
order. 

117r/.  Subject  matter : — 
Cheese  and  butter  factories. 


PART  IX. 


BOOKS,  INSPECTION  AND  AUDITORS. 


118.   Subject  matter: — 

Record  books  to  be  kept  and  contents. 

See  Dominion  Act,  ss.  89  and  90. 

Books  to  be  119.— (1)  The  books  mentioned  in  the  next  preceding  sec- 
kept  at  tion  and  in  section  121,  shall  be  kept  at  the  bead  office  of 
head  office.  ^-^^  corporation  within  Ontario,  whether  the  comipany  is  per- 
mitted to  hold  its  meetings  out  of  Ontario  or  not. 
Penalty  (2)  Any  director,  officer  or  employee  of  a  corporation  wbo 
for  ^  removes  or  assists  in  removing  such  books  from  Ontario  or  who 
rem  ova  .  otherwise  contravenes  tbe  pi'ovisions  of  this  section  shall  incur  a 
penalty  of  $200. 

(3)  Upon  necessity  therefor  being  shown  and  aflctinate 
assurance  given  that  isuch  hooks  may  be  /inspected  within 
Ontario  by  any  person  entitled  thereto  after  application  for  such 
inspection  to  the  Provincial  Secretary  the  Licutenant-Crovernor 
in  Council  may  relieve  any  corporation  permitted  to  hold  its 
meetings  out  of  Ontario  from  the  provisions  of  this  section  upon 
such  terms  as  he  may  see  fit.    2  Geo.  V.  c.  31,  s.  117. 

See  Dominion  Act,  s.  91. 

Application  to  keep  the  company's  books  out  of 
Ontario  may  be  made  by  a  company  which  by  its  letters 


Proviso. 
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patent  or  supplementary  letters  patent  has  authority   Sect.  119. 
to  hold  its  meetings  out  of  Ontario.    Accordingly,  it  is 
advisable  to  ask  for  such  authority  in  the  petition  for 
incorporation. 

Many  companies  for  the  purpose  of  listing  their 
shares  on  a  stock  exchange  outside  of  Ontario,  or  for 
other  purposes,  find  it  necessary  or  convenient  to  have 
their  share  register  and  register  of  transfers  kept  by  a 
registrar  and  transfer  agent  resident  outside  the  Pro- 
vince. In  such  instances  the  company  must  take  steps 
to  be  relieved  from  the  provisions  of  the  section  as 
above  provided.  The  following  are  the  instructions 
issued  by  the  Department : — 

Keeping  Books  out  of  the  Province  of  Ontario. 

1.  Upon  necessity  therefor  being  shown  and  ade-  Depart- 
quate  assurance  given  that  the  books  of  a  corporation  ™ru2ionJ. 
may  be  inspected  within  Ontario  by  any  person  entitled 
thereto  after  application  for  such  inspection  to  the 
Provincial    Secretary,    the    Lieutenant-Governor    in 
Council  may  relieve  any  corporation  permitted  to  hold 

its  meetings  out  of  Ontario  from  the  pi-ovisions  of  tlie 
sections  which  state  that  the  books  of  a  corporation 
shall  be  kept  at  the  head  office  of  the  c()ri)oration  within 
Ontario,  whether  the  company  is  permitted  to  hold  its 
meetings  out  of  Ontario  or  not,  and  that  any  diicetor, 
officer  or  employee  of  a  corporation  who  removes  or 
assists  in  removing  such  books  fi-om  Ontario  or  who 
othermse  contravenes  the  provisions  of  said  sections 
shall  incur  a  penalty. 

2.  The  application  must  be  a  foi-mal  petition  of  the 
corporation,  signed  by  tlie  executive  officers  of  the  cor- 
poration and  passed  under  its  common  seal. 

3.  The  petition  must  set  forth  the  corporate  name, 
the  date  of  inciji-poi-.-itioii  ;ind  other-  material  facts  and 
should  show 

(a)  That  Ihc  hulk  of  the  sharehohlfi's  live  without 
tlie  Province  of  Ontario  and  that  it  is  a  matter 
of  convenience  to  hnve  the  books  i-emoved  there- 
from ; 
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Sect.  119.  (h)   That    tlic   eoi'ixn-atioii    has   authority   to   hold 

Hoinoval     '  meetings  out  of  the  Province ; 

from"'^"^  (c)   That  the  cor])oration  is  not  in  arrears  in  inak- 

rrovinoo.  ing  its  animal  returns. 

4.  The  facts  in  the  petition  contained  must  be  veri- 
fied by  joint  afrtdavit  or  statutory  declaration  of  the 
1 'resident  and  Secretary  of  the  corporation. 

5.  The  signatures  to  the  petition  and  impression  of 
the  seal  must  be  verified  by  affidavit  or  statutory  de- 
claration. 

6.  With  the  ijetition  the  corporation  must  produce 
the  following : 

(a)  A  statutor^^  declaration  jDroving  that  the  by- 
law authorizing  the  application  for  an  Order-in- 
Council  relieving  the  corporation  from  the  pro- 
visions of  sub-sections  1  and  2  of  section  119  of 
The  Ontario  Companies  Act  has  been  lawl"ully 
passed  by  the  directors  and  confirmed  by  a  vote 
of  the  shareholders,  present  or  represented  by 
proxy  at  a  general  meeting  duly  called  for  con- 
sidering the  same  by  notice  specifying  the  terms 
of  the  by-law  to  be  confirmed,  and  holding  not 
less  than  two-thirds  of  the  issued  capital  stock 
represented  at  such  meting,  or,  in  the  case  of  a 
corporation  not  having  share  capital,  by  a  vote 
of  two-thirds  of  the  members  so  present  or  re- 
presented as  the  case  may  be ; 

(b)  A  copy  of  the  by-law  certified  as  such  under 
the  seal  of  the  corporation; 

(c)  A  certified  copy  of  the  proceedings  at  the  meet- 
ing of  shareholders  or  members  with  respect  to 
the  passage  and  sanction  of  the  by-law ; 

(d)  A  certified  extract  from  the  general  by-laws  of 
the  corporation  as  to  the  calling  of  tlie  meeting 
of  shareholders  or  members; 

(e)  A  certified  copy  of  the  notice  mailed  or  copy  of 
advertisement  in  the  Ontario  Gazette  or  local 
paper  of  the  holding  of  such  shareholders'  or 
members'  meeting; 

(/)  A  power  of  attorney  duly  executed  under  the 
seal  of  the  corporation. 
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The  attorney  appointed  by  the  applicant  cor-   Sect.  119. 
poration  must  be  a  person  resident  in  Ontario,  j^gp^^j^^I 
or  a  corporation  having  its  head  office  in  the  mental  in- 
Province.  ^*""'""" 

The  power  may  contain  any  provision  not  in- 
consistent with  the  duties  of  the  attorney  to  be 
exercised  under  the  laws  of  the  Province,  but  it 
must  include  words  expressly  authorizing  the 
attorney : — 

'*To  act  as  such,  and  to  sue  and  be  sued, 
plead  or  be  impleaded  in  any  court  in  Ontario 
and  generally  on  behalf  of  the  corporation  and 
within  Ontario  to  accept  service  of  process, 
and  to  receive  all  lawful  notices,  and,  for  the 
purposes  of  the  corporation,  to  do  all  acts  and 
execute  all  deeds  and  other  instruments  re- 
lating to  the  matters  within  the  scope  of  the 
power  of  attorney." 

The  power  must  also  provide  that  until  due 
lawful  notice  of  the  appointment  of  another  and 
subsequent  attorney  has  been  given  to  and  ac- 
cepted by  the  Provincial  Secretary,  service  of 
process  or  of  papers  and  notices  upon  the  per- 
son or  corporation  mentioned  in  the  original  or 
other  power  last  filed  with  the  Provincial  Secre- 
tary shall  be  accepted  by  the  applicant  corpora- 
tion as  sufficient  service  in  the  premises. 
(g)  The  consent  of  the  attorney  to  act  as  sucli,  (lul> 
verified  by  affidavit  or  statutory  declaration  of 
'subscribing  witness ; 
(h)  A  consent  to  the  winding-up  of  tlic  corpoi-jilidii, 
which  consent  shall  be  in  the  following  form: 

After  application  made  to  the  Secretary  of 
the  Province  of  r)ntario  by  any  ])ersoii  entitled 
thereto  for  the  inspeetioii  of  such  of  tlie  books 

of liereiiKifter 

calh'd  "tlie  corjjoration "  ;is  ;ire  nientione<l  in 
Sections  lis  aiid  124  of  'llir  Oiihnio  Cnnijxdtics 
Act,  and  upon  the  fjiilure  of  the  corjjoi-ation  to 
comply  with  nil  pi'o|)ei-  .iikI  i-e;isoiinble  direc- 
tio7is  foi"  such  iii^pi'ct  ion.  which  ni;iy,  upon  due 
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Sect.  119.  notice  to  the  coi"[)(>ratioii,  bo  luado  by  the  said 

j^j.,„^,^,,j  Provincial  Secretary,  and  ii])on  its  a[)peariiig  to 

of  i>'^'oiis  the  satisfaction  oi'  a  Judge  of  the  Supreme  Court 

Province.  of  Ontario,  upon  a  petition  in  that  behalf  pre- 

sented by  sucli  persons  applying  as  aforesaid 
upon  due  notice  to  the  corporation  that  such 
person  has  suffered  substantial  loss  or  damage 
by  reason  of  such  failure,  thp:  corporation  dotii 
HEREBY  consent  to  au  ordcr  of  such  Judge  for 
winding  up  the  corporation. 

In  witness  whereof  the  corporation  has 
caused  its  corporate  seal  to  be  affixed  hereto  by 
the  hands  of  its  proper  officers  in  that  behalf, 

this day  of ,  19 . . . . 

By 
Witness : 

President.  (Seal) 

Secretary. 

and 
(i)  A  bond  to  the  Provincial  Treasurer  in  the  sum 
of  $500,  which  bond  shall  be  in  the  following 
form: 
Bond.  Whereas  Section  119  of  The  Ontario  Com- 

panies Act  provides  that  the  books  therein  re- 
ferred to  shall  be  kept  at  the  head  office  of  the 
corporation  within  Ontario,  whether  the  corpor- 
ation is  permitted  to  hold  its  meetings  out  of  On- 
tario or  not. 

And  whereas  the  said  Section  119  further  pro- 
vides that,  upon  the  conditions  therein  men- 
tioned, the  Lieutenant-Governor  in  Council  may 
relieve  any  corporation  permitted  to  hold  its 
meetings  out  of  Ontario  from  the  provisions  of 
the  said  Section  1 19,  upon  such  terms  as  he  may 
see  fit,  necessity  therefor  being  shown  and  ade- 
quate assurance  given  that  such  books  may  be 
inspected  within  Ontario  by  any  person  entitled 
thereto  after  application  for  such  inspection  to 
the  Provincial  Secretary. 

And  whereas  the  corporation  hereinafter 
mentioned,   being   a   corporation   permitted   to 
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hold  its  meetings  out  of  Ontario,  lias  by  its  peti-   Sect.  119. 
tion  in  that  behalf  prayed  that  it  may  be  re- 
lievcd  from  the  provisions  of  the  said  Section 
119. 

And  whereas  the  Secretary  of  the  Province 
of  Ontario  has  directed  that,  as  a  condition  of 
granting  the  said  relief,  these  presents  be  exe- 
cuted by  the  said  corporation. 

Now       THEREFORE       THESE       PRESENTS       WITNESS 

that is  held  and  firmly  bound 

unto  the  Treasurer  of  the  Province  of  Ontario 
for  the  time  being  in  the  penal  sum  of  five  hun- 
dred dollars  ($500),  to  be  paid  to  said  Provin- 
cial Treasurer  for  the  time  being,  or  to  any  per- 
son who  may  be  entitled,  upon  assignment  from 
the  said  Provincial  Treasurer  for  the  time  being, 
to  recover  the  sum  hereby  secured,  for  which 
payment  well  and  truly  to  be  made  .... 
binds  itself,  its  successors  and  assigns,  firmly 
by  these  presents. 

In  WITNESS  WHEREOF has  caused 

its  corporate  seal  to  be  affixcnl  liereto  by  the 
hands  of  its  proper  officers  in  that  behalf,  this 

., day  of ,19.... 

By 
Witness : 

(Corporation) 
President.  (Seal) 

Secretary. 
The  coNDnioN  of  this  obligation  is  such  that 

if doth  at  all  i)roi)er  times 

allow  tlic  books  mentioned  in  Section  lli>  of 
The  Ontario  Covipanies  Act  aforesaid  to  be  in- 
spected })y  any  person  entitled  tliereto  as  the 
Secretary  of  the  Province  of  Ontario  may  direct 
from  time  to  time  by  due  noticf-  to  I  he  snid  eoi-- 
])oralion,  af'tei-  ai)piicalion  1o  him  hy  snch  per- 
son for  sueii  inspection,  tlien  this  obligation  is 
to  be  void,  otherwise  to  i-enniin  in  I'nll  force  and 
virtue. 
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Towers 
of  Jud^ 
to  entiire  in, 


omissions 
from  and 
rectiiicatiou 
of  books. 


Decision 
as  to  title. 


Sect.  120.  120. ■--(  1  )    N\)  diri'e'toi.  (iirucr  oi'  (Mi.plovcc  of  llic  corporation 

i^^iT!  >lmll  kiiowiiiirlv  niako  or  assist   in  inakiiiu,'  aiiv  untrue  futry  in 

I  nn  no.  »  i  n 

eutrios.  any  ot  its  books,  or  refuse  or  uc^icct  to  nuikc  jiny  jn-oper  entry 

therein.  • 

Penalty.  ^o^     \],y    p^.pson    wilfully    \  iolnl  i  Mi.;-    llu'    pi'ttvisions    of    this 

section  shall  be  liable  in  damages   for  all  loss  or   injury   wliicli 

anv  person  intei-ested  may  have  sustained   thereby.     2  Ceo.   \'. 

c.  31,  s.  118. 

See  Dominion  Act,  s.  117. 

121. —  (1)  If  tiie  name  of  any  person  is,  without  sullficient 
of  Judge  as  (^.^use,  entered  in  or  omitted  from  any  such  book,  or  if  default 
is  made  or  unnecessary  delay  takes  place  in  entering  therein  the 
fact  of  any  person  having  ceased  to  be  a  shareholder  or  member 
of  the  corporation,  the  person  or  shareholder  or  member  ag- 
grieved, or  any  shareholder  or  member  of  the  corporation,  or 
the  corjx)ration  itself,  may  apply  to  the  Supreme  Court,  for  an 
order  that  the  book  or  books  be  rectified,  and  the  Court  may 
either  refuse  such  application  or  may  make  an  order  for  the 
rectifieation  of  the  book  and  may  direct  the  corporation  to  pay 
any  damages  the  party  aggrieved  may  have  sustained. 

(2)  The  Court  may,  in  any  proceeding  under  this  section, 
decide  any  question  relating  to  the  title  of  any  person  who  is  a 
I)artv  to  such  proceedings  to  liave  his  luime  entered  in  o]- 
omitted  fix)m  such  books,  whether  such  question  arises  between 
two  or  more  sliareholders,  or  alleged  shareholders,  or  members, 
or  between  any  shareholder  or  alleged  shareholder  or  member 
and  the  corporation,  and  the  Court  may  in  any  such  proceeding 
decide  any  question  which  it  may  be  necessary  or  expedi- 
ent to  decide  for  the  rectification  of  the  books. 

(3)  The  Court  may  direct  an  issue  to  be  tried. 

(4)  An  appeal  sliall  lie  from  the  decision  of  the  Court  as  if 
the  same  had  been  given  in  an  action. 

(5)  This  section  shall  not  deprive  any  Court  of  any  juris- 
dicticm  it  may  otherwise  have. 

(6)  The  costs  of  any  proceeding  under  this  section  shall  be 
ill  the  discretion  of  Ihe  Court.     2  Geo.  V.  c.  31,  s.  119. 

See  Iniporial  Companies  (Consolidation)  Act,  1908, 
s.  32  and  Buckley,  9tli  ed.,  pp.  84  fi'. 

Sections  118,  119  and  121  are  not  to  l)o  invoked  ex- 
cept in  a  reasonably  clear  case:  Re  Gramm  Motor 
Truck  Co.  of  Canada  and  Bninett  (1915-6),  35  O.  L.  K. 
224. 

Where  a  person  is  induced  by  fraud  to  become  a 
shareholder  and  is  reg-istered  as  such,  the  entry  of  his 
name  is  without  sufficient  cause.    See  the  notes  to  s.  43 


Trial 
of  issue. 

Appeal. 

Jurisdiction 
of  Gourts 
not 
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Costs. 
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of  the  Dominion  Act,  supra,  under  "Rescission"  at   Sect.  121. 
page  195. 

In  Lorsch  v.  Shamrock  Consolidated  (1917),  39  0. 
L.  R.  315,  an  order  was  made  under  the  section  direct- 
ing registration. 

The  section  does  not  enable  the  court  to  relieve  a 
shareholder  declared  to  be  such  in  the  charter :  Re  J. 
A.  French  (&  Co.,  Ltd.  (1909-10),  1  0.  W.  N.  864;  but  in 
the  same  case  on  appeal,  the  Divisional  Court  per- 
mitted rectification  of  the  register  by  reducing  the  ap- 
plicant's  holding  to  one  share:  (1910-11),  2  0.  AV.  N. 
498. 

The  directors  should  confirm  unobiectional)le  trans-  i>«'i'Muit.  .t.-. 
fers  at  the  next  meeting.     Otherwise   there   is   "un- 
necessary delay." 

122.  Subject  matter  : — 

(1)  Books  to  be  open  for  inspection. 

See  Dominion  Act,  s.  91. 

(2)  Liability   for  refusal  to  allow  inspection  of  books. 
See  Dominion  Act,  s.  117,  where  the  penalty  is  dif- 
ferent. 

123.  Subject  matter:— 

Books  to  be  jiriiiKi  fdcir  evidence. 

See  Dominion  Act,  s.  107. 

124.  'j'be  (lii-ectors  sliall   cause  proper   books  of  account    l«i  I'.ooks  of 
be  ken1   ((jnlaiiiini;  full  and  true  statements  of:—-  account  to 

'  "  _  .  III!    kept. 

(a)   'IMie  linaricial  transactions  of  tbf  corporation; 

(&)   The  assets  of  the  corporation; 

(c)   The  sums  of  money  received  and  expended  by  the  cor- 

poratiou,  and  the  matters  in  respect  of  which  sueli 

rccci])!  or  expenditure  took  j)lace ; 
{'I)    'I'Ih'   credits  and    liabilities  f)f  the  corjioration  ;  and   a '^!"' 

!)ook   or   iK)oks  coutaminj^   minutes  oi    all    tiie   pro-  ',„„,ks. 

ceedin|,''s   and    votes   of   tlu^   corporation,    or   of    the 

bo;ird  of  diret'tors,  respectively,  verified  by  the  sip;- 

iiatiire  of  the  president  oi'  other  presidiuf^  officer  of 

the  eorpoi'at ion.     2  Heo.   \  .  e.  HI,  s.  12'.^. 

125.  if  any    person    in   any    retnin,    report,   certificate,   bal-  J'''il«« 
ance  sheet  or  other  document  required  by  or  for  the  pur]X)sep  of  pfp""'"' 
this  .\et   wilfiillv  makes  a  statement    false  in  any  material   par- 
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Sect.  125.    tiruLir  lie  shall  bo  liable  io  imprisonment  for  a  term  not  exceed- 

— '- iiig  throe  moiitlis.  and  shall  incur  a  penalty  not  exceeding  $100 

I'.'iriltv  ill  li*^!^  o'  *"'  ''^  iiddiiion  io  such  iniprisonniont.     3  Oeo.  V.  c.  31, 

s.  l-?3. 

Tlu'  Court  126. —  (1)    Upon  an  application  by  not  less  than  one-fifth  in 

appoint  an  value  of  the  shareholders  of  a  corporation  with  share  capital,  or 

inspootor  to  one-fifth  in  number  of  the  members  of  a  corporation  without 

invostiga-  s^i^i'^  capital,  the   Supreme   Court  may  appoint  an   inspector 

tion.'  to  investigate  it?  affairs  and  management. 

See  Dominioii  Act,  s.  92  (1). 

Report  on  ^o)    Such  inspector  shall  report  thereon  to  the  Court,  and 

o°1nveffi°^*  the  expense  of  such  investigation  shall,  in  the  discretion  of  the 
sation.  Court,  be  defrayed  by  the  corporation  or  by  the  applicants,  or 

partly  by  the  corporation  and  partly  by  the  applicants. 

See  Dominioii  Act,  s.  92  (6). 

Security  (3)   The  Court  may  require  the  applicants  to  give  security 

for  costs.       iq  coyer  the  probable  cost  of  the  investigation,  and  may  make 

rules  and  prescribe  the  manner   in   which   and   the  extent  to 

which  the  investigation  shall  be  conducted. 
See  Dominion  Act,  s.  91  (1)  and  (2). 

(4)  Subject  matter: — 

Corporation  may  appoint  for  same  purpose. 

See  Dominion  Act,  s.  93  (1). 

(5)  Subject  matter: — 
Powers  and  duties  of  inspector. 

See  Dominion  Act  s.  93  (2). 

(6)  Subject  matter: — 
Production  of  books  and  documents. 

See  Dominion  Act,  ss.  92  (3)  and  93  (3). 

(7)  Subject  matter  : — 
Examination  on  oath. 

See  Dominion  Act,  s.  92  (4). 

(8)  Subject  matter: — 
Penalty  for  non-production. 

See  Dominion  Act,  s.  92  (5),  s.  119. 

Annual  127.  The  accounts  of  a  corporation  shall  be  examined  once 

^^'^^^-  at  least  in  every  year,  and  the  correctness  of  the  balance  sheet 

shall  be  ascertained  by  an  auditor  or  auditors.     2  Geo.  V.  c.  31, 

s.  125. 

See  Dominion  Act,  s.  105. 
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128.  The  first  auditors  of  a  corporation  may  be  appointed  by    Sect.  128. 

the  directors  before  the   first  meeting  of  the  shareholders   or  — ^;^^ 

members,  and  shall  hold  ofiice  until  the  first  general  meeting.    2  auditors. 
Geo.  V.  c.  31,  s.  126. 

See  Dominion  Act,  s.  94A  (5). 

129.  Thereafter  the  auditors  shall  be  appointed  by  resolu-  subsequent 
tion  at  a  general  meeting  of  the  corporation  and   shall  hold  auditors, 
office  until  the  next  annual  meeting  unless  previously  removed 

bv  a  resolution  of  the  shareholders  or  members  in  general  meet- 
ing.   2  Geo.  V.  e.  31,  s.  127. 

See  Dominion  Act,  s.  94 A  (1). 

130.  The  auditors  may  be  shareholders  or  members  of  the  Auditors 
corporation,  but  no  person  shall  be  eligible  as  an  auditor  who  ^^^^yg^^Qijgj.g 
is  interested,  otherwise  than  as  a  shareholder  or  member,  in  any 
transaction  of  the  corporation;  and  no  director  or  other  officer 

of  the  corporation  shall  be  eligible  during  his  continuance  in 
office.    2  Geo.  V.  c.  31,  s.  128. 

See  Dominion  Act,  s.  94A  (3). 

131.  Subject  matter : — 

In  default  Provincial  Secretary  may  appoint. 

See  Dominion  Act,  s.  94 A  (2). 

132.  The   directors  of  a   corporation   may   fill   any   casual  Directors 
vacancy  in  the  office  of  auditor,  but  while  any  such  .vacancy  m=^v  mi 
continues  the  surviving  or  continuing  auditor  or   auditors,  if  vacancy. 
any,  may  act,  and  anv  auditor  shall  be  elegible  for  reappointment. 

2  Geo.  V.  c.  31,  s.  130. 

See  Dominion  Act,  s.  94A  (6). 

133.  Subject  matter  : — 
lieriiuneration  of  auditors. 

See  Dominion  Act,  s.  94 A  (7). 

134.  Subject  matter : — 

(J  )    "Rights  and  duties  of  auditors. 

See  Dominion  Act,  s.  94B  (1). 

(2)   The  auditors  shall  sign  a  certificate  at  the  foot  of  the  rertificnte 
balancf    sheet    .-staling   whether    or   not   their    requirements   as"'"  '■''^*^'  ' 
auditors  have  been  complied  with,  and  shall  make  a  report  to 
the  shareholders  or  members  on  the  accounts  examined  by  them, 
and  on  every  balance  .sheet  laid  before  the  corporation  in  gen- 
eral meeting  during  their  tenure  of  office:  and  in  every  f^wch 

n.c.A. — 42 
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Sect.  134.    report  shall  state  wiiothor,  in  their  opinion,  the  balance  she(>t 

referred  to  in  the  report  is  properly  drawn  up  so  as  to  exliihit 

a  true  and  correct  view  of  the  state  of  the  corporation's  affairs  as 
shown  by  its  books. 

See  Dominion  Act,  s.  94B  (2). 


Ueadiug 
:it  general 
meeting. 


(3)    Such  report  shall  be  read  at  the  general   iiieetiug. 
Geo.  V.  c.  31,  s.  133. 

See  Dominion  Act,  s.  105  (2)  (c). 


PART  X. 


Annual 
snniniarr. 


MISCELLANEOUS. 

135.   Subject  matter : — 

Annual  summary  of  the  affairs  of  the  company. 

See  Dominion  Act,  s.  106. 

Every  corporation  is  required  before  February  J  st 
of  each  year  to  make  out  a  summary  as  of  DeceiubcM- 
31st  next  preceding,  containing  the  particuhirs  pre- 
scribed in  the  section.  Full  instructions  for  the  pre- 
paration and  filing  of  the  report,  and  posting  up  in  the 
company's  office,  are  contained  in  the  blank  forms  ob- 
tainable from  the  Department. 

The  summary  must  be  transmitted  to  the  Provin- 
cial Secretary  on  or  before  February  8th  next  after 
the  time  when  it  must  be  made  (sub-sec.  5).  Tlie 
corporation  need  not  comply  with  the  section  in  the 
calendar  year  in  which  it  was  organized  or  went  into 
operation,  whichever  first  happened. 

In  Seagram  v.  Pneimia  Tubes,  Ltd.  (1918),  43  0.  Ij. 
R.  513,  the  secretary,  as  well  as  the  company,  was  held 
liable  for  penalties  incurred  under  the  section,  the  con- 
duct of  the  secretary  having  shown  that  he  wilfully 
permitted  the  default.  This  case  applied  and,  fol- 
lowed Park  V.  Laivton  (1911),  1  K.  B.  588.  See  also 
Seagram  v.  Pneuma  Tubes,  Ltd.  (1917),  40  0.  L.  R.  301 . 

Return  to  136.  Every  company  shall  make  a  return  to  the  Provincial 

vSecretary^      Secretary  from  time  to  time,  as  the  same  occur,  of  all  chan.G^es 
of  change       aiii-'me'-  Ihf  directors,  and   shall  incur  a  penalty,  not  exceeding 
of  directors, 
etc. 
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$20  for  every  contravention  of  thi.s-  section.     2  Geo.  V.  c.  31,    Cect.  136. 
s.  135.-  ,  ■  ■ 


No  form  is  prescribed  but  the  return  should  state 
the  date  of  retirement,  death,  removal,  etc.,  the  date  of 
election  of  the  new  directors  and  the  correct  names  of 
the  directors  named  therein. 

137.  The   Provincial   Secretary   may,   whenever   he   sees   fit,  Return  may 
reqnire  a  corporation  to  make  a  return  upon  any  snhject  con-  upon^any*^ 
nected  with  its  affairs,  and  the  corp<n'ation  shall  make  the  return  subject, 
within  the  time  mentioned  in  the  notice  requiring  the  same. 

3  Geo.  Y.  c.  31,  s.  132. 

138.  Subjeci  matter:— 

(1)  Fees  on  letters  patent,  etc.,  to  be  fixed  by  Order-in- 
C'ouncil. 

(2)  Fees  may  vary  in  amount. 

(3)  Restriction. 

See  Dominion  Act,  s.  24-. 

The  following  are  the  Departmental  regulations 
and  instructions  with  regard  to  fees. 

Fees  for  Incorporation  of  Companies  and  Filings  under 
the  Ontario  Companies  Act;  for  Licenses  under 
the  Extra  Provincial  Corporations  Act  and  for 
Licenses  in  Mortmain. 

1.  Fees  must  accompany  all  applications  and  all  i  (.-part- 
documents  to  be  filed.    Where  the  fee  does  not  accom-  f^^J!"^'"'' 
pany  a  document  to  be  filed  such  document  will  be  n;- 
turned  to  the  sender  forthwith.     I'idc  Section^  "i"'^  and 

139  of  The  Ontai'io  Companies  Act. 

2.  No  cluMpie  will  be  accei)l('d  unless  it  is  marked. 
?>.  Cash  )iof  rt'fjisten'd  is  at  the  risk  of  the  sender. 

4.  Post  office  orders,  postal  notes,  che(|ues  and 
drafts  should  be  ])ayabl('  to  the  order  of  the  Proriiirial 
Treasurer. 

The  following  schedule  of  fees  shall  be  payable  for 
the  various  services  rendered  by  the  l)«'i)artment  undei- 
the  provisions  of  The  Ontario  (^)mpanies  Act  and 
PLxtra  Provincial  Cori)orations  Act: — 
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Sect.  138.  Incorporatox  wrrii  Shake  Capitat.. 

'*<;i>:»"J-  Wlieii  the  proposed  capital  of  an  applicant  coni- 

ives.  "^  pany  is  $40,000  or  less,  the  fee  shall  be  $100. . 

When  the  proposed  cai)ital  is  more  than  $40,000,  l)ut 
does  not  exceed  $100,000,  the  fee  shall  be  $100  ;ind  $1 
for  every  $1,000  or  fractional  part  thereof  in  excess  of 
$40,000. 

When  the  proposed  capital  is  more  than  $100,000, 
but  does  not  exceed  $1,000,000,  the  fee  shall  be  $160  and 
$2.50  for  every  $10,000  or  fractional  part  thereof  in 
excess  of  $100,000. 

When  the  proposed  capital  is  more  than  $1,000,000 
the  fee  shall  be  for  $385  for  the  first  $1,000,000  and 
$2,50  for  every  $10,000  or  fractional  part  tliereof  in 
excess  of  $1,000,000. 

Rural  telephone  companies,  and  other  rural  com- 
panies coming  within  the  provisions  of  Part  XII.  of 
The  Ontario  Companies  Act,  where  the  proposed  capi- 
tal does  not  exceed  $25,000— $25.00. 

Where  the  proposed  capital  is  more  than  $25,000 
the  fee  shall  be  on  the  same  scale  as  that  applying  to 
ordinary  share  capital  companies. 

Rural  cemetery  companies,  rural  cheese  and  butter 
companies,  and  other  rural  companies  of  a  similar  na- 
ture where  the  proposed  capital  does  not  exceed  $10,000 
—$10.00. 

Co-operative  companies  where  the  proposed  capital 
does  not  exceed  $10,000— $10.00. 

Where  the  capital  of  a  company  of  the  classes  in  the 
two  next  preceding  paragraphs  referred  to  exceeds 
$10,000,  but  does  not  exceed  $25,000,  the  fee  shall  l)e 
$10  and  $1  for  every  $1,000  or  fractional  part  thereof 
in  excess  of  $10,000.  To  take  advantage  of  this  special 
tariff  it  must  be  demonstrated  to  the  satisfaction  of  the 
Department  that  the  purposes  for  which  the  company 
is  lacing  incorporated  bring  it  within  the  classes  re- 
ferred to. 

Supplementary  Letters  Patent. 

Where  the  capital  of  a  company  is  increased,  the  fee 
shall  be  according  to  the  foregoing  list,  hut  on  the 
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increase  only.     No  fee  previously  paid  is  taken  into  Sect.  138. 
account. 

Where  the  capital  is  not  increased  the  fee  shall  be 
$100.00. 

Where  the  fee  payable  for  incorporation  is  $25.00  Depart- 
or  less,  the  fee  for   Supplementary  Letters  Patent,  ^^J*^^ 
where  the  authorized  capital  is  not  increased  in  excess 
of  $25,000,  shall  be  $5.00. 

Amalgamation. 

Fees  are  payable  on  the  same  basis  as  for  incorpor- 
ation. 

Orders. 

Changing-  the  name  of  a  company $25  00 

Accepting  the  surrender  of  a  charter 20  00 

Accepting  the  surrender  of  a  charter  where 
the  fee  payable  for  incorporation  is  $25 
or  less V 5  00 

Accepting  the  surrender  of  a  charter  of  a  cor- 
poration without  share  capital 5  00 

Permitting  a  company  to  keep  its  books  out 

of  the  Province   50  00 

Approving  by-law  authorizing  distribution  of 

assets ••••       1^)  00 

Approving  by-law  under  Sec.  162,  and  filings 

thoreunder •  •  •  •         2  00 

Certificate. 

Certificate  under  Part  VIII.  of  The  Ontario 
Companies  Act  and  filing  of  necessary 
documents  thereunder    $25  00 

Certificate  where  fee  payable  for  incorpora- 
tion is   $25.00  or   less    5  00 

Frrjxr;  Fees. 

Prospectus $'-^  00 

Statement  in  lieu  of  prospectus 2  00 

Return  of  allotment  (where  the  company  has 
not  obtained  a  certificate  entitling  it  to 
commence  business)    2  00 
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Sect.  138.    l\oi)()rt  for  statutory  riioi'tiiig- : $l2  00 

■,..,^.         By-law  providing  for  sale  of  shares  at  a  dis- 

' "  1^"'^'  count ; ;■)  00 

By-law  varying  number  of  directors 2  00 

By-law  changing  head  office ". 2  00 

By-law  fixing  quorum  of' directors 2  00 

Notice  of  resolution  passed  for  winding-up. .         2  00 

Liquidator's  report  on  winding-up •.         2  00 

Filing  duplicate  original  mortgage  under  Sec. 

82  (2) 2  00 

Piling  power  of  attorney 2  00 

Filing  annual  statement  of  a  company  having 

a  capital  under  $50,000  \ 2  00 

Filing  the  annual  statement  of  a  company  hav- 
ing a  capital  of  $50,000,  and  less  than 

$100,000 3  00 

Filing  tJie  annual   statement  of  a  company 
having  a  capital  of  $100,000  and  less  than 

$1,000,000 5  00 

Filing  the  annual  statement  of  a  company  hav- 
ing a  share  capital  of  $1,000,000  or  over .       10  00 

Incorporation  Without  Share  Capital. 

Charitable  corporations  and  trusts  of  a  simi- 
lar nature  $5  00 

War  Charities No  fee 

All  other  incorporations  without  share  capital  10  00 

Supplementary  Letters  Patent 5  00 

Change  of  name 5  00 

Surrender 5  00 

Filing  annual  statement   1  00 

Extra-Provincial  Corporations. 

Fees  for  licenses  to  Extra-Provincial  Corporations 
are  the  same  as  for  incorporation  of  companies  under 
the  Act,  but  are  based  on  the  amount  of  capital  to  be 
used  in  Ontario. 

License  in  Mortmain. 

When  the  authorized  capital  of  an  applicant  cor- 
poration is  $40,000  or  less  the  fee  shall  be  $100. 
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When  the  autliorized  capital  is  more  than  $-1:0,000,  Sect. 
but  does  not  exceed  $100,000,  the  fee  shall  be  $100  and  ^j„7, 
$1  for  every  $1,000  or  fractional  part  thereof  in  excess  geutai 
of  $40,000/ 

When  the  authorized  capital  is  more  than  $100,000, 
but  does.not  exceed  $1,000,000,  the  fee  shall  be  $160  and 
$2.50  for  every  $10,000  or  fractional  part  thereof  in 
excess  of  $100,000. 

When  the  authorized  capital  is  more  than  $1,000,000 
the  fee  shall  be  $385  for  the  first  $1,000,000  and  $2.50 
for  every  $10,000  or  fractional  part  thereof  in  excess  of 
$100,000' 

StJPPLEMENTARY  LiCENSE. 

Where  the  capital  of  an  Extra-Provincial  Corpora- 
tion ;s  increased  the  fee  shall  be  the  same  as  for  the 
incorporation  of  companies  under  the  Act,  but  shall  be  - 
based  only  on  the  amount  of  the  increase  to  be  used  in 
Ontario.  Xo  fee  previously  paid  is  taken  into  ac- 
count. 

Varying  powers  authorized  by  original  Li- 
cense, where  capital  is  not  increased. . . .  $100  00 
Changing  the  name  of  an  Extra-Provincial 

Corporation 10  00 

Filing  tlie  annual  statement  of  an  extra-pro- 
vincial corporation  with  any  capital  up 

to  and  including  $100,000 5  00 

Filing  the  annual  statement  of  an  extra-pro- 
vincial cor[)oration  with  any  capital  ex- 
ceeding $100,000 1<)  <><» 

Searches. 

Search  of  returns,  one  year $0  25 

And  so  on,  adding  for  each  year,  10c. 

Searching  returns,  two  years  35 

Searching  returns,  three  years   45 

Search  by  mail,  additional 25 

Copying,  uncertified,  per  folio ^8 

Copying,  certified,  per  folio   ^0 

Certificate,  additional ^0 

Fee  for  copy  of  Letters  Patent 2  50 
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Sect.  138.   Foe  for  copy  of  The  Ontario  Companies  Act 

in  pamplilet  form $0  50 

No  corn-  139.  No  tender  or  transmission  of  any  return,  by-law  or 

!wt"to  tile*^''  other  document  shall  be  a  due  compliance  with  tlie  provisions 
returns,  eic  of  this  Act  unless  and  until  the  prescribed  fee  for  receiving  and 

ment""^f  ''"'■^"  ^^^^»  ^^^  '^'^""'*^  ^^^^  ^^''^  V^^^  to  and  has  been  accepted  by  the 
fees.   "  Provincial  Secretary.     2  Geo.  V.  c.  31,  s.  137, 


Evidence  of 
by-laws. 


140.  A  copy  of  any  by-law  of  a  corporation  under  its  seal 
and  purporting  to  be  signed  by  any  officer  of  the  corporation  or 
a  certificate,  similarly  authenticated,  to  the  effect  that  a  person 
is  a  shareholder  or  member  of  the  corporation,  and  that  dues 
or  other  sums  payable  are  due  and  have  not  been  paid  or  that 
a  call  or  assessment  has  been  made,  is  due  and  has  not  been  paid, 
shall  be  received  as  prima  facie  evidence  of  the  hy-law  or  of  the 
statements  contained  in  such  certificate  in  all  Courts.  2  Geo. 
V.  c.  31,  s.  138. 

See  Dominion  Act,  s.  109. 

Authentica-  141.  A  document  or  proceeding  requiring  authentication  by 

nions°Ld"™"  a  corporation  may  be  signed  by  any  director,  manager  or  other 
notices.  authorized  officer  of  the  corporation,  and  iieed  not  be  under  its 

seal.     2  Geo.  V.  c.  31,  s.  139. 


Service  of 
notices. 


142.  A  notice  or  demand  to  be  served  or  made  by  a  corpora- 
tion upon  a  shfireholder  or  member  may  be  served  or  made 
eitlier  personally  or  by  registered  post,  addressed  to  the  sliaro- 
holder  or  member  at  his  place  of  abode  as  it  last  appeared  on 
the  books  of  the  corporation.     2  Geo.  V.  c.  31,  s.   140. 

See  Dominion  Act,  s.  97. 


143.  Subject  matter  : — 
Time  of  service. 

See  Dominion  Act,  s. 


98. 


Sanctioning  144.  Any  by-law  by  this  Act  requiring  confirmation  by  the 

by-laws  by  ^  pliareholders  or  members  of  the  corporation  may  in  lieu  of  con- 
sent of  all     firmation  at  a  general  meeting  be  confirmed  by  the  consent  in 
shareholders,  writing  of  all  the  shareholders  or  members.     2  Geo.  V.  c.  31 
s.  142. 

See  Dominion  Act,  s.  48,  which  is  limited  to  by-laws 
creating  preference  stock. 


Proof  of 
matters 
under  this 
Act. 


145,  Proof  of  any  matter  wliich  may  be  necessary  to  be 
made  under  this  Act  may  be  made  by  statutory  declaration, 
affidavit,  or  deposition  before  the  Provincial  Secretary,  or  any 
officer  to  whom  the  matter  may  he  refei-red  by  him,  or  before 
any  person  authorized  to  take  affidavits.    2  Geo.  V.  c.  31,  s   143. 

See  Dominion  Act,  s.  112. 
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PART  XI.  Sect.  146. 


MINING    COMPANIES. 

146.  A  mining  company  incorporated  before  the  first  day  Issuing 

of  July,  1907,  or  thereafter  incorporated  nnder   The   Ontario  jis^coMt.  "" 
Companies  Act  (1907),  or  under  llie  Ontario  Companies  Act 
(1912),  or  under  this  Act,  and  made  by  the  Letters  Patent  sub-  ^   34'''-     ■ 
ject  to  the  provisions  of  this  Part,  may  issue  its  shares  at  a  2  Geo.  V. 
discount  or  at  other  rate  in  the  manner  hereinafter  prescribed.  ^"-  ^'^• 
2  Geo.  V.  c.  31,  s.  144. 

147.  N"o  shareholder  of  such  company  liolding  shares,  issued  Share- 

.  ,    ,       ,     ,-,    ,  n      T    11      J?  J.  lioluers  not 

as  herein  provided,  shall  be  personally  liable  for  nonpayment  pe,.goually 

of  any  calls  made  upon  his  shares  beyond  the  amount  agreed  to  liable  for 

be  paid  therefor.    3  Geo.  V.  c.  31,  s.  145.  ^'''"^• 

148.  iSFo  shares  shall  be  issued  at  a  discount  unless  author-  By-law  . 
ized  by  a  by-law  of  the  company  fixing  and  declaring  the.  rate  ?^^tjK)''^^^'"- 
and  any  other  terms  and  conditions  of  the  issue,  confirmed  at  a  shares  at  a 
general  meeting  of  the  shareholders  duly  called  for  considering  discount, 
the  same.    2  Geo.  V.  c.  31,  s.  146. 

149.  A  copy  of  such  by-law,  within  twenty-four  hours  al'tor  Verified  copy 
the  same  has  been  confirmed,  shall  be  transmitted  by  registered  ^^  •^y-law  to 
post  to  the  Provincial  Secretary,  or  be  filed  in  his  office  within  mitte'd  to 
five  days,  and  such  copy  shall  he  verified  as  a  true  copy  hy  the  ^g",!^!"["!j' 
joint  affidavit  of  the  president  and  secretary,  and  if  there  are 
no  such  officers,  or  they,  or  either  of  them,  are,  or  is,  at  the 
proper  time  unable  to  make  the  same,  by  the  affidavit  of  the 
president  or  secretary  and  one  of  the  directors,  or  oC  two  of  tlie 
directors,  as  the  case  may  require;  and  if  the  president  or  secre- 
tary does  not  make  or  join  in  the  affidavit  the  reason  there foi- 
shall  be  stated  in  the  substituted  affidavit.     2   Geo.  Y.  e.  31. 
s.   117. 

The  petition  for  incorporation  of  a  mining  company 
.should  state  that  the  company  is  to  be  made  subject  to 
the  provisions  of  this  Part.  The  set  terms  of  the  intro- 
ductory objects  clause  of  sucli  a  company  supi)lic(l  by 
tlie  Department  are  as  follows  : 

''  (a)  To  acquire,  own,  lease,  pi'ospecl  for,  <»i)en,  ex-  J^|^*j|;.';*^^,. 
plore,  develop,  work,  imi)rove,  maintain  and  manage  mining- 
mines  and  mineral  lands  and  dei)osits,  and  to  dig  foi-,  «-"'"i''"'>- 
raise,  crush,  wash,  smelt,  assay,  analyze,  reduce,  amal- 
gamate, refine,  pipe,  convey  and  oiherwise  ireat  ores, 
metals  and  minerals,  whether  belonging  to  the  com- 
pany or  not,  and  to  render  the  same  merchanlablc,  and 
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Miliiiiu: 
(.'onipiniios. 


Sect.  149.  Id  sell  or  othorwiso  dispose  of  the  same  or  any  part 
"thereof  or  interest  therein;  and  (^)  To  take,  acquire 
and  hold  as  consideration  for  ores,  metals  or  minerals 
sold  or  otherwise  disposed  of,  or  for  goods  supplied  or 
for  work  done  by  contract  or  otherwise,  shares,  deben- 
tures or  other  securities  of  or  in  any  other  company 
having-  objects  similar  in  whole  or  in  part  to  those  of 
the  company  hereby  incorporated,  and  to  sell  and 
otherwise  dispose  of  the  same." 

If  the  provisions  of  this  section  are  not  com- 
l)lied  with,  the  liabilitj^  of  the  shareholder  remains  as 
it  "would  be  apart  from  the  above  provisions :  Bank  of 
Ottatvav.  Jones  (1919),  46  D.  L.  R.  407. 

For  a  discussion  of  the  law  as  to  issuing  shares  at  a 
discount,  see  the  notes  to  the  Dominion  Act,  supra,  aV 
p.  235. 


What 
notice    to 
appear  on 
doeumeuts 
issued  by 
company. 


150.  Every  such  comipany  shall  have  written  or  printed,  im- 
mediately after  or  under  its  name,  wherever  such  name  is  used 
by  the  company  or  by  any  director,  officer,  servant  or  employee 
thereof,  and  shall  have  en^i'avcd  upon  its  seal  the  words  "  No 
Peesonal  Liability  " ;  and  upon  every  share  certificate  issued 
by  the  coinpany,  distinctly  written  or  printed  in  red  ink,  where 
such  share  certifi'cfites  are  issued  in  respect  of  shares  subject  to 
call,  the  words  "  Subject  to  Call  " ;  or,  if  in  respect  to  shares 
not  subject  to  call,  the  words  "  Not  Subject  to  Call/''  accord- 
inff  to  the  fact.     2  Geo.  V.  c.  31.  s.  148. 


.Sale  of  151. —  (1)   In  tlie  eveut  of  any  call  on  shares  of  such  a  corn- 

shares  on       pany  remaining  unpaid  by  the  holder  thereof  for  a  period  of 
of'caVs!™^"   sixty  days  after  notice  and  demand  of  payment,  such   shares 
may   be   declared   to   be  in   default,   and  the   secretary   of  the 
company  may  advertise  such  shares  for  sale  at  public  auction 
Notice  ^^  ^^^^  highest  bidder  for  cash  by  giving  notice  of  such   sale 

of  sale.  in   a   newspa.per   published   at   the   place   where   the    principal 

office  of  the  company  is  situate,  or  if  no  newspaper  is  pub- 
lished there,  then  in  a  newspaper  published  at  the  nearest  place 
to  such  office,  once  a  week  for  four  successive  weeks. 

(2)  The  notice  shall  contain  the  nnmbers  of  the  sliare  cer- 
tificates in  respect  of  such  shares  and  the  number  of  shares,  the 
amount  of  the  call  or  calls  due  and  unpaid  and  the  time  and 
place  of  sale. 

(3)  In  addition  to  the  publication  of  the  notice,  it  shall  be 
personally  served  upon  such  shareholder  or  sent  to  him  by  regis- 
tered post  addressed  to  him  at  his  last  known  place  of  abode. 


Contents 
of. 


•Service 

and 

publication. 
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(4)  If  the  holder  of  such  shares  fails  to  pay  the  amount  due    Sect.  151. 
thereon,  with  interest  and  the  cost  of  advertising,  before  the  ^7~^~^ 
time  fixed  for  such  sale,  the  secretary  shall  proceed  to  sell  the  d^ault  of 
same,  or  such  portion  thereof  as  shall  suffice  to  pay  such  calls  payment, 
together  witli  interest  and  the  cost  of  advertising  and  of  the 

=ale. 

(5)  If  the  price  of  the  shares  so  sold  exceeds  tlie  amount  Surplus  of   ■ 
due  with  interest  and  casts,  the  excess  shall  be  paid  to  the  de-  proceeds, 
faulting  shareholder  on  demand.    2  Geo.  Y.  c.  31,  s.  149. 

(6)  In  lieu  of- proceeding  to  sell  under  the  preceding  sub-  Aotiou  for 
sections,  the  company  may  maintain  an  action  for  the  sale  of  1^^^^.°^ ^^ 
the  shares  in  the  Supreme  Court  and  process  in  such  action  may  non-payment 
be  served  upon  a  shareholder  resident  out  of  the  jurisdiction  "f  calls. 

in  the  same  manner  and  subject  to  the  same  condition  as  process 
is  permitted  to  be  served  out  of  the  jurisdiction  in  cases  provided 
for  by  the  Consolidated  Rules. 

(7)  When  there  is  any  question  raised  as  to  the  validity  of  Aetion  to 

a  call  or  as  to  the  right  to  sell,  an  action  may  be  brought  in  th;-  j.'i'JJijC't^^seil 
Supreme  Court  for  the  purpose  of  determining  the  validity  of    " 
tlie  call  and  the  right  to  sell,  and  process  in  such  action  may 
be  serve<l  on  a  shareholder  resident  out  of  the  jurisdiction  as 
provided  in  sub-section  6.     8.  Geo.  V.  c.  20,  s.  30. 

Section  151  was  recently  considered  in  Super  id  r 
Copper  Co.,  Ltd.  v.  Perry  and  Sutton  (1919),  17  0.  W. 
N.  90.  See  also  Superior  Copper  Co.,  Ltd.  v.  Pernj 
(1918),  42  0.  L.  R.  45;  Superior  Copper  Co.,  Ltd.  v. 
Perry  and  Sutton  (1918),  44  0.  L.  R.  24. 

152. —  (1)    A   company   which   acts  in  contravention  of  any  renaliy. 
provision  of  this  Part,  and  every  director,  manager  or  officer 
tliereof  shall  incur  a  penalty  of  $200. 

(2)   A   diredor  or  managei-  or  officer  wlio  proves  that  he  Kciicf  from 
was  not  a  party  or  privy  to  the  act,  and  that  when  he  became  pc"'filty. 
aware  of  it  he  forthwith  gave  notice  thereof  to  the  TrovinciMl 
Secretary,  shall   not  be  liable  to  the  penalty   imposed   i)y  this 
section.  '  2- Geo.  V.  c.  31,  s.  150. 


I'Airr  Xl.  A. 


Tliis  part  ni)i)lies  to  co-oixTalive  comi^fmios,  ;nid  ('<'-"i><^n>- 
tho  topic  not  nemg-  one  of  .tcciicrnl  in1oi-cst,  the  soetions  |,.,„i..>;. 
are  not  set  ont. 
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Partxn.  I'Airr  xii. 


COMPAMKS     OPKHATING     M  H  NlCITAIv     FRANCHISES     AND     rUBLIC 

UTILITIES. 

Tliis  part  deals  with  public  utility  corporations. 


PAirr  xirr. 


WINDING-UP  OF  COMPANIES. 


This  part  deals  witli  the  voluntary  winding-up 
of  companies  and  the  winding-up  of  companies  under 
order  of  the  court.  The  sections  follow  the  Imperial 
Act  of  1908,  ss.  182  and  following. 

Up  to  the  present  time  the  provisions  of  this  part 
have  not  been  sufficiently  made  use  of  to  warrant  the 
sections  being  set  out  and  annotated.  For  a  discussion 
of  the  corresponding  sections  of  the  Imperial  Act,  see 
Buckley,  9tli  ed.,  pp.  418  and  following. 


PART  XIV. 


GENERAL    PROVISIONS. 


Varying  207. —  (1)   The  Lieutenant-Governor  in  Ooinicil  may  l)y  Sup- 

ablT-^'ition       plementary  Letters  Patent,  upon  the  apphcation  of  a  corpora- 

of  existing     tion  or  of  a  shareholder,  a  creditor  or  a  holder  of  honds,  de])en- 

'^o^'Porations  turcs,  debenture  stock,  or  other  securities  or  ohlicfations  thereof, 
D.ir6Ct6Q  by  (»  n  7 

repeal  of       0^  of  any  person  with  whom  the  corporation  may  have  dealini^s, 

former  relieve  the  corporation  from  any  duty,  obligation  or  other  dis- 

enac  men  s.    {^jjjjjj-y  ^j^rj^ich  may  have  been  imposed,  or  may  limit  any  right, 

power  or  other  advantage  which  may  have  been  conferred  upon 

the  corporation  by  the  repeal  of  the  general  Act  under  which  it 

1  34^'  was  incorporated  and  by  the  enactment  of  The  Ontario  Com- 

2  Geo.  V.      panies  Ad  (1907)  or  of  The  Ontario  Companies  Act  (1912)  or 
^'-  ^^-  of  this  Act. 

Publication  (^)  N'otice  shall  thereupon  be  given,  by  the  Provincial  Sec- 

of  the  retary  of  such   Supplementary  Letters  Patent  in  the   Ontario 

c  ange.  Gazette,  setting  out  the  manner  in  which  any  such  duty,  obliga- 

tion or  other  disability  has  been  relieved  or  in  which  such 
right,  power  or  other  advantage  has  been  limited.  2  Geo.  V. 
c.  31,  s.  205. 
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208. —  (1)   This  Act,  except  in  so  far  as  it  is  otherwise  ex-    Sect.  208. 
pressly  declared,  shall  apply  to :  Application' 

(a)   Every  company  incorporated  under  any  special  or  gen-  of  Act. 
eral  Act  of  the  Parliament  of  the  late  Province  of 
Up|xjr  Canada; 

{b)  Every  company  incorporated  under  any  special  or  gen- 
eral Act  of  the  Parliament  of  the  late  Province  of 
Canada  which  has  its  head  office  and  carries  on  busi- 
ness in  Ontario,  and  which  was  incorporated  Avith 
objects  or  purposes  to  which  the  authority  of  tliis 
Legislature  extends; 

(c)    livery  corporation  incorporated  under  any  of  the  Acts  7  Edw.  VII. 
repealed  by  IVie  Oniario  Companies  Act   (1907),  or  f-  •^^■ 
under  any  Act  for  which  any  of  such  repealed  Acts 
was  substituted  or  to  which  any  of  such  Acts  was 
applicable; 

{(1)   Every   company   incorporated   under   a   special  Act  to  R.S.O.  1897, 
which  any  of  the  proA'isions  of  The  Ontario  Joint  ^-  ^^'^■ 
Siocl-  Companies'   General  Clauses  Act  or  any  Act 
for  which  that  w^as  substituted  was  applicable  ;_^ 

{e)   Every  corporation  incorporated  under  this  Act  or  under  7  Edw.  VII. 
The  Ontario  Companies  Act  (1907),  or  The  Ontario  %■  ^^-^  y 
Companies  Act  (1913).     {See  2  Geo.  V.  c.  17,  s.  50.)  e.  31. ' 

(/)    Every    company    incorporated    under    any    general    or  Rev.  Stat, 
special    Act    of   this   Legislature   except   a    coinpany  ^-  183- 
incorporated  for  the  'c-onstruction  and  working  of  a 
railway,  incline  railway  or  street  railway,  the  busi-  j^^.^,    j^^^t. 
ness  of  insurance  except  as  provided  by  The  Ontario  c.  184. 
Insurance   Act,   and    the   business   of   a   corporation 
within  the  meaning  of  The  Loan  and  Trnst  Corpora- 
tions Act,  except  as  provided  by  that  Act. 

{■i)   The  Lieutenant-Governor  in  Council  may  relieve  any  I'mviso. 
company  incorporated  before  the  first  day  oC  July,  1907,  from 
fomj)liance  with  any  of  the  provisions  of  this  Act.     3  Geo.  V. 
c.  31,  .-■.  30(;. 

209.  Wliere   not  otherwise   provided   the    penalties    imposed  Kocovery  of 

by  or  under  the  authority  of  this  Act  shall  be  recoverable  under  '"■"" 

the  Ontario  Summary  Convictions  Act.    2  (Uo.  V.  c.  31,  s.  207.    Hov    Stat. 
•^  c.  1)0. 

210.  I]vprv  corporation  or  companv  heretofore  or  hereaftci'  (^jonor.-il  cor- 
cioaicd,  '  '  ""'"'^'^     f 

(a)    P»v  or  under  any  special  or  general  y\<t  ol   I  lie   I  iirlia-  ....riain 

"ment  of  the  late  Province  of  Upper  Canaiia:  .onu.anies. 

(I))  By  or  under  any  special  or  general  Act  of  the  Parlia- 
ment of  the  late  Province  of  Canada,  which  has  it^ 
head  office  and  ciirries  on  business  in  Ontario,  and 
which  was  incorporated  with  objects  or  purposes  to 
whicli    the   ;iutlu)ritv  of   this   Legislature   extenrls; 
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Sect.  209.  ((')    l^y  or  \nuloi-  any  of  the  Acts  repealed  by  The  Ontario 

Companies  Act,  1907,  or  under  any   Act  for  wliich 

any   of    such    repealed    Acts   was    substituted    or    to 
wliich  any  of  snob  Acis  was  ap])lical)lo; 

{(I)  By  or  under  a  Special  Ad  to  which  any  ol'  the  Pro- 
visions of  The  Ontano  Joint  Stock  Companies  Gen- 
eral Clauses  Act  or  any  Act  for  which  that  was  sub- 
stituted were  applicable. 

((')  l>y  01-  undci'  any  general  or  Special  Act  of  this  Legis- 
lature, 
sliall,  unless  otherwise  expressly  declared  in  the  Act  or  Instru- 
ment creating  it,  have,  and  be  deemed  from  its  creation  to 
have  had,  tlie  general  capacity  which  the  Common  Law  ordin- 
arilv  attaches  to  corpoi'ations  created  l)y  Cliai'tcr.  6  Geo.  V. 
c.  35.  s.  6. 

Sub-section  (e)  was  considered  in  Diebel  v.  Strat- 
ford Improvement  Co.  (1916),  37  0.  L.  R.  492.  In  the 
same  case  on  appeal  in  (1916-17),  38  0.  L.  R.  407,  no 
opinion  was  expressed  on  the  sub-section. 

See  also  Edivards  v.  Blachmore  (1918),  42  0.  L.  R. 
105,  and  the  notes  to  ss.  28  and  29  of  the  Dominion  Act, 
supra,  at  page  91. 

SCHEDULE. 

Forms.  Forms   1,   Petition   for  incorporation   with   share 

capital;  2,  Memorandum  of  agreement  and  stock  book; 
and  3,  Petition  for  incorporation  without  shai'e  capital 
are  obtainable  from  the  Department.  In  the  case  of 
incorporation  without  share  capital,  it  will  usually  be 
found  convenient  to  file  a  memorandum  of  agreement 
excluding  the  ^statutory  Form  4.  The  Department 
supplies  a  short  form  excluding  the  statutory  provi- 
sions. 

Form  5.  Statement  in  lieu  of  ])i-ospectus  is  obtain- 
able from  the  Department. 

There  is  no  Departmental  form  of  prospectus,  but 
the  Department  supplies  the  form  of  statutory  declara- 
tion required  under  section  114  (1)  (c). 

The  statutory  form  of  proxy,  Form  6,  is  as  follows : 
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Instrument  of  Proxy.  Schedule. 


{Section  51  (4)). 

Company,  Limited, 

I,  of 

a  shareholder  of  Company, 

Limited,  hereby  appoint  of 

{naming  the  proxy)  as  my  proxy  to  vote  for  me  and  on 
my  behalf  at  the  meeting  of  the  company, 

to  be  lu'kl  on  the  day  of  ,  19     ,  and 

at  any  adjournment  thereof. 

Dated  this         day  of  ,  19     . 

Note. — 

(1)  Where  the  appointor  is  a  corporation  or  an 
officer  of  it  the  necessary  changes  must  be  made  in  the 
form. 

(2)  Where  tlie  instrument  iis  signed  by  a  corpora- 
tion its  common  seal  must  be  affixed.  2  Geo.  V.  c.  31, 
Form  6. 

The  following  are  the  Departmental  instructions  as 
to  licenses  in  mortmain  under  the  Mortmain  and  Chari- 
table Uses  Act;  as  to  licenses  to  extra-provincial  cor- 
porations and  as  to  obtaining  supplementary  license 
increasing  capital  to  be  used  in  Ontario,  under  the 
Ontario  P]xtra-Provincial  Corporations  Act. 


Licenses  in  Mortmain. 

Under  the  provisions  of  The  Mortmain  and  Chari-  Dcpart- 
table  Uses  Act  bind  shall  not  be  assured  to  or  for  .the  ;;;;:;jj4^/j,jj'^; 
lioncfit  of,  or  acquired  by  or  on  beliall'  of  any  corpora- 
tion in  mortmain,  otherwise  than  under  the  autliority 
of  a  license  from  His  Majesty,  oi-  of  a  statute  for  the 
lime  being  in  force,  and  il'  any  land  is  so  assured,  other- 
wise Ijian  as  aforesaid,  the  land  shall  he  forfeited  to 
His  Majesty  from  the  date  ol'  the  assni'ance,  and  His 
Maj(!sty  may  enter  on  and  hold  the  land  accordingly. 
Tiie  Lieutenant-Governor  in  Council,  if  and  when,  and 
in  such  foi'in  as  he  thinks  fit.  may  yi-ant  lo  any  iK'rson 


ItlMUl. 
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Popart-  or  corporation  a  license  to  assure  land  in  mortmain  in 
striiotions"  perpotiuty  or  otherwise,  and  may  grant  to  any  cor- 
toroMiiu-  poration  a  license  to  acquire  land  in  mortmain,  and  to 
in  inoit-        hold  such  land  in  perpetuity  or  otherwise. 

The  application  nmst  be  by  petition  of  the  corpora- 
lion  addressed  to  the  Lieutenant-Governor  in  Council 
and  executed  by  the  proper  officers  of  the  corporation, 
under  the  corporate  seal. 

This  petition  must  state  material  facts,  such  as : — 

1.  The  name  of  the  Kingdom,  Dominion,  State,  Pro- 
vince, or  other  jurisdiction,  under  the  laws  of  which 
the  applicant  corporation  was  incorporated  and  is 
working ; 

2.  Its  corporate  name,  which  must  not  contain  the 
words  ''Loan,"  "Mortgage,"  "Trust,"  "Trusts," 
' '  Investment, "  or  "  Guarantee ' ' ; 

3.  That  the  corporate  name  of  the  corporation  is 
not  on  any  public  ground  objectionable,  and  that  it  is 
not  that  of  any  known  company,  incorporated  or  un- 
incorporated, or  of  any  partnership  or  individual  do- 
ing business  in  Ontario,  or  a  name  under  which  any 
known  business  is  being  carried  on  in  Ontario,  or  so 
nearly  resembling  the  same  as  to  deceive; 

4.  The  date  and  manner  of  its  incorporation ; 

5.  The  place  where  its  head  office  is  situated; 

6.  Whether  its  existence  is  limited  by  statute  or 
otherwise,  and  if  so,  the  period  of  its  existence  yet  to 
elapse,  and  whether  its  existence  may  be  lawfully  ex- 
tended ; 

7.  Whether  it  is  a  valid  and  subsisting  corporation ; 

8.  Whether  it  has  capacity  to  hold  land,  and  if  so, 
the  conditions,  if  any,  under  which  such  land  is  to  be 
held; 

9.  A  description  of  the  land  which  it  desires  to  hold 
in  Ontario ; 

10.  That  the  corporation  has  authorized  the  making 
of  the  application  and  has  duly  appointed  an  attorney 
for  service  of  process. 

11.  The  name  in  full,  description  and  place  of  resi- 
dence of  such  Attorney;  and 

12.  Such  further  and  other  information  as  the  Pro- 
vincial Secretary  may  require. 
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The  contents  of,  the  signatures  to,  and  the  impres- 
sion of  the  corporate  seal  upon  the  petition,  must  be 
verified  by  affidavit  or  statutory  declaration. 

If  the  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  the  Dominion  of  Canada, 
a  copy  of  its  Letters  Patent,  or  of  the  Act  incorpor- 
ating it,  certified  by  the  Deputy  Registrar-General  or 
by  the  Clerk  of  the  Parliaments,  respectively,  must  be 
produced  with  the  application.  A  similar  observation 
will  apply  to  a  corporation  incorporated  under  the  laws 
of  any  of  the  Provinces  of  the  Dominion  of  Canada, 
regard  being  had  to  the  proper  officers  in  that  belialf 
for  the  purposes  of  certification. 

If  tlie  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  Great  Britain  and  Ire- 
land, the  copy  of  the  Memorandum  and  Articles  of  As- 
sociation produced  must  be  certified  tc  be  a  true  copy 
by  the  Registrar  of  Joint  Stock  Companies  at  London, 
Edinburgh,  or  Dublin,  as  the  case  may  be. 

If  the  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  one  of  the  United  States 
of  America,  the  evidence  of  incorporation  must  consist 
of  a  duly  certified  copy  of  the  papers  originally  and  (if 
any)  subsequently  filed  in  the  Department  of  the  Secre- 
tary of  State,  or  other  proper  officer  having  the  cus- 
tody of  the  papers,  and  duly  verified  by  such  officer. 

There  should  also  be  evidence  that  the  copies  of 
tlie  creating  instruments  fik'd,  or  of  amendments 
thereto,  are  true  and  correct  copies  ol"  all  records  af- 
fecting the  status  of  the  company  or  \arviiig  Die  terms 
of  its  original  incorporation. 

A  person  resident  in  Ontario,  or  a  company  having 
its  head  office  in  the  Province,  must  be  appointed  l)y 
the  applicant  corporation  to  be  its  Attorney  and  repre- 
sentative in  Ontario,  and  a  Power  of  Attorney  (hily 
executed  for  tlie  pni-i)ose  under  the  seal  of  the  corpora- 
tion must  be  transmitted  with  tlie  i)ai)ers.  Tliis  is 
required  even  when  the  corporation  is  incorporated 
undei-  the  laws  of  the  Dominion,  and  has  its  head  office 
in  Ontario.     The  power  itself  may  contnin  any  i)rovi- 

n.c.A.  ^l."', 
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i,i<rnsosiu    sioii8  iiot  iiicoiisistoiit  witli  the  duties  of  the  Attorney 
DepjiTt-         ^(>  t)e  exorcised  under  the  laws  of  the  Province,  but 
"tructiVus      ^^  must  include  words  expressly  authorizing  the  At- 
torney : — 

"To  act  as  such,  and  to  sue  and  be  sued,  plead  and 
be  impleaded  in  any  Court  in  Ontario,  and  gen- 
erally on  behalf  of  the  corporation  and  within 
Ontario,  to  accept  service  of  process,  and  to 
receive  all  lawful  notices,  and,  for  the  purposes 
of  the  corporation  to  do  all  acts  and  to  execute 
all  deeds  and  other  instruments  relating  to  the 
matters  within  the  scope  of  the  Power  of  At- 
torney. ' ' 
The  power  must  also  provide  that  until  due  law- 
ful notice  of  the  appointment  of  another  and  subse- 
(luent  attorney  has  been  given  to  and  accepted  by  the 
Provincial  Secretary,  service  of  process  or  of  papers 
and  notices  upon  the  person  or  company  mentioned 
in  the  original  or  other  power  last  filed  with  the  Pro- 
vincial Secretary  shall  be  accepted  by  the  applicant 
corporation  as  sufficient  service  in  the  premises. 

The  consent  of  the  Attorney  to  act  as  such,  with 
an  affidavit  or  declaration  verifying  the  execution  of 
the  same,  must  be  filed. 

Fees. 

When  the  authorized  capital  of  an  applicant  cor- 
poration is  $40,000  or  less,  the  fee  shall  be  $100 ; 

When  the  authorized  capital  is  more  than  $40,000, 
but  does  not  exceed  $100,000,  the  fee  shall  bo  $100  and 
$1  for  every  $1,000  or  fractional  part  thereof  in  excess 
of  $40,000; 

When  the  authorized  capital  is  more  than  $100,000, 
but  does  not  exceed  $1,000,000,  the  fee  shall  be  $160 
and  $2.50  for  every  $10,000  or  fractional  part  thereof 
in  excess  of  $100,000 ; 

^Vhen  the  authorized  capital  is  more  than  $1,000,000 
the  fee  shall  be  $385  for  the  first  $1,000,000  and  $2.50 
for  every  $10,000  or  fractional  part  thereof  in  excess 
of  $1,000,000. 
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Licenses  to  Extra-Provincial  Corporations. 

The  application  must  be  by  petition  of  the  cor-  Depart- 
poration    addressed    to    the    Lieutenant-Governor    in  ™rSrtions' 
Council  and  executed  by  the  proper  officers  of  the  cor- 
poration under  the  corporate  seal. 

The  petition  must  state  material  facts,  such  as : — 

1.  The  name  of  the  Kingdom,  Dominion,  State, 
Province  or  other  jurisdiction  under  the  laws  of  which 
the  applicant  corporation  was  incorporated  and  is 
working ; 

2.  Its  corporate  name,  which  must  not  contain  the 
words  ''Loan,"  "Mortgage,"  "Trust,"  "Trusts," 
"Investment"  or  "Guarantee"  in  connection   or  in 

-combination  with  any  of  the  words  "  Corporation," 
"Company,"  "Association,"  or  "Society,"  or  in  com- 
bination or  connection  with  any  similar  collective  term, 
nor  the  word  "Imperial,"  or  other  title  signifying 
Royal  or  Government  support  or  patronage,  such  as 
"Crown,"  "King's,"  "Queen's,"  etc.,  unless  there  is 
some  real  Imperial  Crown  connection  which  gives  a 
well-founded  claim  to  recognition,  and  unless  it  can  be 
shown  on  clear  evidence  tliat  there  is  a  long  and  hoia 
fide  user,  and  that  the  name  is  so  used  as  not  to  con- 
vey any  suggestion  of  Government  support  or  patron- 
age; 

3.  That  the  corporate  name  is  not  objectionable 
upon  any  public  ground,  and  that  it  is  not  that  of  any 
known  corporation  or  association,  iiicorjxn-atcd  or  nn- 
incorpoi'ated,  or  of  any  partnerslii])  oi-  individnal  do- 
ing busiiif'ss  in  Ontario,  or  a  name  under  wliicli  any 
known  business  is  being  carried  on  in  Ontaiio,  or  so 
nearly  resembling  the  same  as  to  deceive; 

4.  The  date  and  manner  of  its  incorpoi-ati(Hi ; 

5.  The  place  where  its  head  office  is  situated ; 

(I.  W'liotlicr  its  existence  is  limited  by  Stalntc  or 
otherwise,  and  if  so,  the  period  of  its  existence  y<'l  (o 
elapse,  and  wlietlier  its  existence  may  l)e  la\\fnll\-  ex- 
tended ; 

7.   Wlietlicr  it  is  a  valid  and  subsisting  ('orp(»i-alion  ; 
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''';i'-"[-.  8.   Wlietlior  it  has  capacity  to  hold  laiul,  and  if  so, 

sdiu'rioiis      tho  conditions,  it"  anv,  niider  which  such  hind  is  to  be 
hekl; 

9.  AVhcthor  it  has  cai^acity  to  carry  on  business  in 
Ontario; 

10.  Its  authorized  powers  set  out  in  full ; 

11.  The  powers  which  it  desires  to  exercise  in  On- 
tario ; 

12.  The  amount  of  its  authorized  capital,  and 
whether  such  capital  is  divided  into  shares,  and  if  so, 
how ; 

13.  The  amount  of  its  subscribed  capital; 

14.  The  amount  of  its  paid-up  capital ; 

15.  The  amount  of  capital  which  the  corporation 
desires  authority  to  use  in  Ontario; 

16.  Its  head  office,  or  other  chief  place  of  business 
in  Ontario ; 

17.  The  name,  description  and  place  of  residence 
of  its  chief  agent  or  representative  in  Ontario; 

18.  That  the  corporation  has  authorized  the  mak- 
ing of  the  application  and  has  duly  appointed  an  at- 
torney for  service  of  process ; 

19.  The  name,  description  and  place  of  residence 
of  such  attorney;  and 

20.  Such  further  and  other  information  as  the  Pro- 
vincial Secretary  may  require. 

The  contents  of,  the  signatures  to,  and  the  impres- 
sion of  the  corporate  seal  upon  the  petition  must  be 
verified  by  affidavit  or  statutory  declaration. 

If  the  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  any  of  the  Provinces  of 
the  Dominion  of  Canada,  a  copy  of  its  Letters  Patent, 
certified  by  the  Secretary  of  such  Province  or  other 
proper  'officer  having  the  custody  of  the  papers,  and 
duly  verified  by  such  officer,  must  be  produced  with 
the  application. 

If  the  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  Great  Britain  and  Ire- 
land, the  copy  of  the  Memorandum  of  Articles  of  As- 
sociation produced  must  be  certified  to  be  a  true  copy 
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by  the  Registrar  of  Joint  Stock  Companies  at  London, 
Edinburgh  or  Dublin,  as  the  case  may  be. 

If  the  application  be  on  behalf  of  a  corporation 
incorporated  under  the  laws  of  one  of  the  United 
States  of  America,  the  evidence  of  incorporation  must 
consist  of  a  duly  certified  copy  of  the  papers  originally 
and  (if  any)  subsequently  filed  in  the  Department  of 
the  Secretary  of  State,  or  other  proper  officer  having 
the  custody  of  the  papers,  and  duly  verified  by  such 
officer. 

Evidence  should  be  filed  that  the  copies  of  the  creat- 
ing instruments  filed,  or  of  amendments  thereto,  are 
true  and  correct  copies  of  all  records  affecting  the 
status  of  the  corporation  or  varying  the  terms  of  its 
original  incorporation. 

A  person  resident  in  Ontario,  or  a  company  having 
its  head  office  in  the  Province,  must  be  appointed  by 
the  applicant  corporation  to  be  its  attorney  and  repre- 
sentative in  Ontario,  and  a  power  of  attorney  duly  exe- 
cuted for  the  purpose  under  the  seal  of  the  corpora- 
tion must  be  transmitted  with  the  papers.  This  is 
required  even  when  the  corporation  is  incorporated 
under  the  laws  of  the  Dominion,  and  has  its  head  office 
in  Ontario.  The  power  itself  may  contain  any  pro- 
visions not  inconsistent  with  the  duties  of  the  attorney 
to  be  exercised  under  the  laws  of  the  Province;  but  it 
must  include  words  expressly  authorizing  the  attor- 
ney ; 

"To  act  as  such,  and  to  sue  and  be  sued,  ])l('ad  and 
be  impleaded  in  any  Court  in  Ontario,  and  gen- 
erally on  behalf  of  the  corporation  and  witliin 
Ontario  to  accept  service  of  process,  and  to  re- 
ceive all  lawful  notices,  and,  for  llie  ))nr|)()ses 
of  tlie  corporation  to  do  all  acts,  and  to  cNcciite 
all  deeds  and  othci-  instruments  i-cl;iling  to  Hie 
matters  witliin   tlie  scope  of  the  i)o\ver  of  at- 
torney." 
Tiie  power  of  attorney  must  also  pidxidc  that  until 
due  lawful  notice  of  the  appointment   of  niiotlier  and 
subsequent  attorney  has  l)een   given   to  <ui(J  (ucrptrd 
by  the  Provineijil  Secretary,  service  of  jirocesa  or  of 
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[JiipiTs  and  notices  upon  the  iierson  or  company  men- 
tioned in  the  original  or  other  power  hist  filed  with 
the  Provincial  Secretary  shall  be  accepted  by  the  ap- 
plicant corporation  as  sufficient  service  in  the  premises. 

The  consent  of  the  attorney  to  act  as  such,  with  an 
affidavit  or  declaration  verifying  the  execution  ot*  the 
same,  must  be  filed. 


mental  in 
structions 


Memorandum  Outlining  Procedure  for  Supplementary 
License  Increasing  Capital  to  be  used  in  Ontario. 

Depart-  The  application  must  be  by  petition  to  the  Lieu- 

tenant-Governor in  Council,  executed  by  the  corpora- 
tion under  its  corporate  seal. 

This  petition  should  state  material  facts,  such  as: 

1.  The  name  of  the  State  under  the  laws  of  which 
the  corporation  was  incorporated,  and  is  working; 

2.  Whether  it  is  a  valid  and  subsisting  corpora- 
tion; 

3.  The  date  of  its  license  to  can-v  on  ])nsiness  in 
the  Province  of  Ontario ; 

4.  The  amount  of  capital  which  the  corporation  is 
authorized  to  use  in  Ontario. 

5.  Its  head  office  or  other  chief  place  of  business  in 
Ontario ; 

6.  The  additional  amount  of  capital  which  the  com- 
pany desires  to  be  empowered  to  use  in  Ontario. 

7.  The  extended  powers  which  the  corporation  de- 
sires to  exercise  in  Ontario ; 

8.  That  the  status  of  the  corporation  has  not 
changed  since  the  original  license  was  granted.  If 
the  corporate  status  has  been  altered,  then  a  certified 
copy  of  the  amendments  filed  in  the  Department  of  the 
Secretary  of  State,  or  other  proper  office  having  cus- 
tody of  the  papers,  and  duly  verified  by  such  officer, 
should  be  filed  with  the  petition. 

The  contents  of,  the  signatures  to,  and  the  impres- 
sion of  the  seal  upon  the  petition,  must  be  verified  by 
affidavit. 
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DOMINION  WINDING-UP  ACT.  ,sect.  1. 


R.  S.  C.  (1906)  CHAPTER  14-t. 

An  Act  respecting  Insolvent  Banks,  Insurance  Com- 
panies, Loan  Companies,  Building  Societies,  and 
Trading  Corporations. 

Short    Title. 

1.  This  Act  may  be  cited  as  the  Winding-up  Act,  E.   S.,  Short  title. 
c.  129,  s.  1. 

This  Act  is  intra  vires  of  the  Dominion  Parliament, 
being  in  the  nature  of  an  insolvency  law:  Shoolbred  v. 
Clark  (1890)  17  S.  C.  R.  265;  and  the  Dominion  Par- 
liament is  alone  competent  to  enact  such  legislation: 
B.  N.  A.  Act,  s.  91,  No.  21.  ■  See  A.-G.  for  Dominion  of 
Canada  v.  A.-G.  for  Province  of  Ontario  (1898),  A.  C. 
700,  at  p.  715.  Provincial  legislation  affecting  insol- 
vent persons  and  corporations  is  valid  as  falling  un- 
der the  heading  ''Property  and  Civil  Rights,"  even 
though  of  such  a  nature  that  it  would  be  a  suitable 
ancillary  provision  to  a  bankruptcy  law,  provided  it 
does  not  come  within  s.  91  of  the  B.  N.  A.  Act :  A.-G.  of 
Canada  v.  A.-G.  of  Ontario  (1894),  A.  C.  189. 

A  pro\ancial  Act  passed  to  relieve  a  particular 
society  which  is  shown  on  the  face  of  the  Act  to  be  in 
a  state  of  financial  embarrassment,  is  intra  vires  as 
coming  within  s.  92:  L'Union  St.  Jacques  v.  Belisle 
(1874-5),  L.  R.  6  P.  C.  Appeals  31. 

It  has  been  held  that  a  provincial  statute  providing 
for  the  sale  of  provincially  subsidized  railway  when 
it  is  insolvent  or  has  not  complied  mth  its  charter  or 
ceases  to  carry  on  its  undertaking,  applies  to  a  com- 
pany which  is  subjected  to  the  legislative  jurisdiction 
of  the  Dominion:  Baie  des  Chaleurs  v.  Nantel  (1896), 
Q.  R.  9  S.  C.  47;  (1896)  Q.  R.  5  Q.  B.  64. 

THE   ]?ANKUUPTCY   ACT. 

TJio  Bankruptcy  Act  passed  in  1919  and  being  chap- 
ter 36  of  the  Dominion  statutes  of  lliai  year,  is  to  go 
into  force  on  Jnlv  1,  1020. 
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I'ankruiitcv 
Act. 


Definitious. 

'  Minister.' 

'Com  puny." 

' Insurance 

I  ii'iiii:!  tl  V.' 


'  Trading 
company.' 
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The  now  Act  is  made  applicable  to  corporations, 
excepting-  hnilding-  societies  having;  a  capital  stock,  in- 
corporated banks,  insnrance  companies,  trust  com- 
panies, loan  companies  or  railway  companies  (s.  2  (k) ). 
Companies  of  the  foregoing  classes  will  continue  to  be 
subject  to  the  Winding-up  Act  and  not  to  the  Bank- 
ruptcy Act.  As  regards  other  companies  the  Bank- 
ruptcy Act  provides  (s.  2  (o)),  that  the  Winding-up 
Act  shall  not  apply;  but  all  proceedings  instituted 
under  the  Winding-up  Act  before  the  Bankruptcy  Act 
comes  into  force  are  to  be  continued  under  the  Wind- 
ing-up Act. 

The  intention  of  the  f ramers  of  the  Bankruptcy  Act 
apparently  is  that  the  machinery  for  the  liquidation  of 
insolvent  companies  under  the  Act  is  to  be  i)rovided 
by  General  Rules  made  pursuant  thereto.  And  section 
66,  sub-sec.  (2)  of  the  Bankruptcy  Act  provides  as 
follows : — 

'Such  rules  shall  not  extend  to  the  jurisdiction  of 
the  court,  save  and  except  that,  for  the  purpose  of  en- 
abling the  provision  of  rules  having  application  to  cor- 
porations, but  for  such  purposes  only,  the  Winding-up 
Act,  chapter  144  of  the  Revised  Statutes  of  Canada, 
shall  be  deemed  part  of  this  Act.' 

The  Winding-up  Act  furthermore  remains  in  full 
force  and  is  applicable  for  the  winding-up  of  companies 
subject  to  its  provisions  on  grounds  other  than  insol- 
vency. 

Interpretation. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — 

(a)   '  Minister'  means  tlie  [Minister  of  Finance; 
(h)   'company'  inchules  any  cov]i()rati()ii  subject  to  tlie  ])ro- 
visions  of  this  Act; 

(c)  'insurance  company'  means  a  company  carrying  on 
either  as  a  mutual  or  stock  company,  the  business  of 
insurance,  whether  life,  fire,  marine,  ocean  or  inland 
marine,  accident,  guarantee  or  otherwise ; 

(d)  'trading  company'  means  any  company,  except  a  rail- 
way or  telegraph  company,  carrying  on  business  similar 
to  that  carried  on  by  apothecaries,  auctioneers,  bankers, 
brokers,  brickmakers,  builders,  carpenters,  carriers,  cattle 
or  sheep  salesmen,  coach  proprietors,  dyers,  fullers, 
keepers  of  inns,  taverns,  hotels,  saloons  or  coffee  houses, 
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lime   burners,   livery   stable   keepers,    niarket  gardeners,      Sect.  2. 

millers,    miners,    packers,    i)rinters,    quarry  men,    share '~^— 

brokers,  ship-owners,  shipwTights,  stockbrokers,  stock- 
jobbers, victuallers,  warehousemen,  wharfingers,  persons 
using  the  trade  of  merchandise  by  way  of  bargaining, 
exchange,  hartering,  commission,  consignment  or  other- 
wise, in  gross  or  by  retail,  or  by  persons  who,  either  for 
themselves,  or  as  agents  or  factors  for  others,  seek  their 
living  by  buying  and  selling  or  buying  and  letting  for 
hire  goods  or  commodities,  or  by  the  manufacture,  work- 
manship or  the  conversion  of  goods  or  commodities  or 
trees ; 
(e)   '  court '  means,  'Court.' 

(i)   in  the  province  of  Ontario,  the  Supreme  Court  of 

Ontario   (6  &  7  Geo.  V.,  c.  5,  s.  1). 
(ii)   in  the  province  of  Quebec,  the   Superior  Court, 
(iii)   in  the  province  of  Nova  Scotia,  the  Supreme  Court, 
(iv)   in  tbe  province  of  New  Brunswick,  the   Supreme 

Court, 
(v)   in  tlie  province  of  Manitoba,  the  Court  of  King's 

Bench, 
(vi)   in  the  province  of  British  Columbia,  tlie  Supreme 

Court, 
(vii)   in    the    province    of    Prince    Edward    Island,    the 

Supreme  Court, 
(viii)   in   the   province   of   Saskatchewan,    the    Supreme 

Court  (9  &  10  Ed.  VIL,  c.  62,  s.  1). 
(ix)   in  the  province  of  Alberta,  the  Supreme  Court   (!> 

&  10  Ed.  VII.,  c.  62,  s.  1). 
(x)   in  the  Northwest  Territories,  sucb  court  or  magis- 
trate or  other  judicial  authority  as  is  designated,  froni 
time   to   time,    by   proclamation    of   the    Governor    in 
Council,  published  in  the  Canada  Gazette,  and 
(xi)    in  the  Yukon  Territory,  the  Territorial  Court: 
(/)   '  oHicial   gazette'   means   the   Canada   Gazette   and    tlr  •  ofliriai 
gazette  ]>uhlished  under  tbe  authority  of  the  government  c.azette.' 
of  the  province  where  the  proceedings  for  the  winding-up 
of  the  business  of  the  company  are  carried  on,  or  used  as 
the  official  means  of  communication  between  tlie  Tjieu- 
ienant-Govei'nor  and  llio  jx'ople,  and  if  7io  sucb  gazette  is 
jiiiblished,  theji  it  means  any  newspaper  iinblislicd  in  tbe 
pi'ovince,  wliich  is  designated  by  tbe  conri   for  jtiiblisbing 
Ihe  notices  recpiired  by  tbis  Act; 

(f/)   'contribnfory  '  means  a  person   li;il>li'  Id  conlrilinie  to.,,    ,  ., 
*i  J.       r   ■  1       ii  •      »    i  1-11  (  oiilnltii- 

tlie  assets  ot  a  company  under  tins  Act  ;  and,  ni  all  ])ro-  tory.' 

ceedings  for  deicrmining  tbe  ])ersons  wlio  jii-c  lo  be 
deemed  eonlribniories  nnd  in  all  proceedings  prior  to  tbe 
final  determiiialion  of  such  ])ersons,  it  includes  any  per- 
son   alleged  to  be  n  conl  ribulory  : 
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Sect.  2.  (/'^   *  wiiuling-up  order"   means  an   order  granted   by   the 

-— :-^ court  under  this  Act  to  wind  up  the  business  of  the  com- 

iip  unicr/  P^iii.V'  '1"^^  includes  any  order  granted  by  the  Court  to 

bring  witliin,  the  provisions  of  this  Act  any  company  in 
liqui(hition  or  in  process  of  being  wound  up; 

'Capital  ((■)   '  I'jipital  siock  "   includes  a  capital  stock  de  jure  or  de 

jacto : 

•Creditor."  (./)   'creditor'  includes  all  persons  having  any  claim  against 

the  company  present  or  future,  certain,  ascertained,  or 
contingent,  for  liquidated  or  unliquidated  damages;  and 
in  all  proceedings  for  determining  the  persons  who  are  to 
be  deemed  creditors  it  shall  include  any  person  making 
any  such  claim.  R.  S.,"  c.  129.  ss.  3,' 33,  56  and  61; 
62-63  v..  c.  43  s.  5. 

CoinpauA.  (b)   The  Act  is  valid  as  regards  an  insolvent  pro- 

vincial company:  Shoolhred  v.  Clark,  [1890]  17  S.  C. 
R.  265;  or  a  foreign  companv:  Allen  v.  Hanson  (1890), 
18  S.  C.  R.  667.     See  further  notes  to  s.  6. 

Trading:  (d.)  In  ascertaining  whether  a  company  is  a  'trad- 

company.  .^^,  companj'''  apparently  it  is  sufficient  if  any  of  the 
objects  bring  it  within  the  sub-section :  Re  Lake  Win- 
nipeg, &G.,  Co.  (1891),  7  Man.  L.  R.  255,  at  p.  259;  Re 
Canadian  General  Service  Corporation  (1914),  16 
D.  L.  R.  15.  Whether  the  company  has  actually  exer- 
cised the  powers  which  bring  it  within  the  definition  is 
immaterial:  Re  Anchor  Investment  Co.  (1912),  7  D. 
L.  R.  915. 

Under  the  term  'trading  company'  will  be  included 
a  gas  manufacturing  company:  Delorimer  v.  Canadian 
Gas  &  Oil  (1908),  Q.  R.  34  S.  C.  381;  but  not  a  social 
club:  Re  Montreal  City  Club  (1895),  8  R.  J.  Q.  (S.C.) 
527 ;  Re  St.  James  Club  (1852),  2  D.  M.  &  G.  383 ;  nor  a 
literary  society:  Re  British  Athenaeum  (1890),  43 
Ch.  D.  236. 

Court.  (e)  In   Quebec  'The   Superior   Court'  means   the 

court  for  the  district  where  the  head  office  of  the  com- 
pany is  situate:  Dupont  v.  Compagnie  de  Moulin 
(1885),11L.  N.  225. 

The  jurisdiction  of  the  court  is  analogous  to  the 
jurisdiction  in  administration  actions :  Stringer's  Case 
(1869),  L.  R.  4  Ch.  493;  Ranee's  Case  (1871),  L.  R.  6 
Ch.  104. 
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A  local  judge  of  the  Supreme  Court  in  British  Col-     Sect.  2. 
umbia  has  no  jurisdiction  to  make  a  Avinding-up  order 
under  the  Act:    Re  Kootenay  Brewing  Co.  (1900),  7 
B.  C.  R.  131. 

The  decisions  under  the  Act  in  one  province  are 
not  binding  on  the  Courts  of  another  province:  Re 
Central  Bank  (1888),  30  C.  L.  T.  271. 

(g)  The  definition  of  the  term  contributory  in  this  ContHbu- 
section  is  taken  from  the  Imperial  Companies  Act,  °^'^' 
1862,  s.  74.  It  does  not  include  a  mere  debtor  who  is 
a  stranger  to  the  company,  but  only  a  shareholder  or 
member:  In  re  Central  Bank,  Yorke's  Case  (1888), 
15  0.  R.  625.  This  limitation  on  the  meaning  of  the 
term  'contributory'  is  apparent  from  other  sections  of 
the  Act,  e.g.,  51,  52,  60,  61  and  62.  Section  51  providing 
for  the  liability  of  contributories  is  limited  in  its 
application  to  the  liability  of  a  member  or  shareholder 
in  his  character  as  such.  Thus  a  holder  of  bonus 
shares,  who  has  transferred  them  to  a  person  who  has 
been  accepted  by  the  company  as  transferee  and  who 
is  entitled  to  hold  them  as  fully  paid,  is  not  liable  to 
be  placed  on  the  list  of  contributories  so  as  to  be  liable 
to  contribute  qua  shareholder:  In  re  Wiarton  Beet 
Root  Sugar  Company  (1906),  12  0.  L.  R.  149;  In  re 
Winnipeg  Hedge  Wire  Fence  Company,  Limited 
(1912),  i  D.  L.  R.  316.  In  the  first  mentioned  case  it 
was  held,  however,  that  if  the  transferor  was  a  director 
he  would  be  liable  for  breach  of  trust  if  he  was  a  party 
to  the  allotment  of  the  shares  fully  paid,  and  also  for 
transferring  them  as  fully  paid  shares  to  the  pre- 
judice of  the  company,  and  was  caught  by  s.  123:  In 
Re  Winnipeg  Hedge  Wire  Fence  Company,  Limited 
supra,  Robson,  J.,  at  p.  323,  expressed  the  view  tliat 
s.  123  conld  not  be  invoked  on  an  application  to  scllh' 
a  list  of  conti'ibutories. 

Sec  ;ilso  tlie  following  cases: — Tillsontmrg  Agri- 
cultural Co.  v.  Goderich,  (1885),  8  0.  R.  565;  In  re 
London  Speaker  Co.  (1889),  16  A.  R.  508;  //f  Sfaiidard 
Fire  Insurance  Co.  (1885),  7  0.  R.  448,  12  S.  C.  R.  644; 
Re  Cole.  (C-  Canada  Fire  and  Marine  Insurance  Co. 
(1885),  8  0.  R.  92. 
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A  sharclioldci-  may  be  placed  on  the  list  of  contri- 
"butories  even  though  he  has  paid  for  his  shares  in  full ; 
In  re  Amjlesea  Colliery  Co.  (188G),  L.  K.  1  Cli.  555, 
followed  in  Re  Monarch  Bank  of  Canada,  (1914),  32 
0.  L.  R.  213,  where  a  fully  paid  subscriber  was  placed 
on  the  list  for  the  purpose  of  entitling  him  to  claim 
in  the  distribution  of  the  surplus  remaining  after  the 
creditors  of  the  bank  had  been  paid. 

3.   A   company  is  dceniod  iiisolvont, — 
(a)   W  it  is  unable  to  pay  its  debts  as  they  become  due; 
{}))   if  it  calls  a  meeting  of  its  creditors  for  the  purpose  of 
compounding  with  them  ; 

(c)  if  it  exhibits  a  statement  showing  its  inal)ility  to  meet 
its  liabilities; 

(d)  if  it  has  otherwise  acknowledged  its  insolvency; 

(e)  if  it  assigns,  removes  or  disposes  of,  or  attempts  or  is 
about  to  assign,  remove  or.  dispose  of,  any  of  its  property, 
witli  intent  to  defraud,  defeat  or  delay  its  creditors,  or 
any  of  them ; 

(/)  if  with  such  intent,  it  has  procured  its  money,  goods, 
chattels,  land  or  property  to  be  seized,  levied  on  or  taken 
under  or  by  any  process  of  execution; 

(g)  if  it  has  made  any  general  conveyance  or  assignment 
of  its  property  for  the  benefit  of  its  creditors  or  if,  being 
unable  to  meet  its  liabilities  in  full,  it  makes  any  sale  oi'^ 
conveyance  of  the  whole  or  the  main  part  of  its  stock  in 
trade  or  assets,  without  the  consent  of  its  creditors,  or 
without  satisfying  their  claims;  or, 

(h)  if  it  permits  any  execution  issued  against  it,  under 
which  any  of  its  goods,  chattels,  land  or  property  are 
seized,  levied  upon  or  taken  in  execution,  to  remain  unsat- 
isfied till  within  four  days  of  the  time  fixed  by  the  sheriff 
or  proper  officer  for  the  sale  thereof,  or  for  fifteen  days 
after  such  seizure.    E.  S.,  c.  129,  s.  5. 

The  provisions  of  ss.  3  and  4  of  the  Act  are  exclu- 
sive, and  the  petitioner  must  strictly  prove  the  exist- 
ence of  one  or  more  of  the  circumstances  there  set 
forth  or  his  petition  vnW  be  dismissed:  Be  Bapid  City 
Farmers'  Elevator  Co.,  (1894),  9  Man.  E.  574. 

Sub-section  (a). 

A  creditors'  winding-up  petition  is  a  mode  of 
execution  which  the  Court  gives  a  creditor  against 
a  company  unable  to  pay  its  debts :  Be  Company  for 
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General  Promotion  of  Land  Credit,  (1870),  L.E.  5  Ch.     Sect.  3. 
380;  He  National  Permanent  Benefit  Building  Society, 
ex  'p.  Williamson,  (1869),  L.  R.  5  Ch.  312. 

In  Manitoba  it  has  been  held  by  Taylor,  C.  J.,  that 
s.  3  (a)  and  s.  4  are  to  be  read  together,  that  s.  4  de- 
fines what  "unable  to  pay  its  debts"  means,  and 
that  a  petitioning  creditor  who  seeks  to  show  insol- 
vency within  s.  3  (a)  can  Dnly  succeed  by  proceeding 
in  the  manner  provided  in  s.  4 :  Re  Rapid  City,  &g.,  Co., 
(1894),  9  Man.  R.  574;  i?e  Qu'Appelle  Valley  Co., 
(1888)  5  Man.  R.  160;  Re  Catholic  PiiblisJiing  Co., 
(1864),  2  D.  J.  &  S.  116.  The  cases  in  Ontario  are  to 
the  same  effect:  Re  Briton  Medical  (1886),  11  0.  R. 
478;  In  re  Ewart  Carriage  Works  LffZ.(1904),  8  O.L.R. 
527.  In  the  last  mentioned  ca&e  the  petitioner  was 
given  leave  to  amend,  offer  additional  evidence  and 
again  present  his  petition  within  fourteen  days.  These 
cases  have  been  followed  in  British  Columbia;  Re 
Anchor  Investment,  (1912),  7  D.  L.  R.  915;  as  to  the 
jjrovince  of  New  Brunswick  see  In  re  Ciishing,  (1904- 
06),  37  N.  B.  R.  254  at  p.  302. 

In  Quebec  it  has  been  held  that  insolvency  being- 
alleged  in  the  petition  the  petitioning  creditor  is  not 
compelled  to  prove  that  he  demanded  pajmient  from 
the  company  conformably  to  s.  4:  McKay  v.  L' Associ- 
ation Coloniale  de  Construction  (1884),  13  R.  L.  383, 
(S.C.)  But  the  petitioner  must  prove  the  insolvency 
otlierwise:  Eddy  v.  Henderson,  6  M.  L.  R.  (S.C.)  137. 
Ill  Quebec  it  has  also  been  held  that  the  service  of  a 
winding-up  petition  is  equivalent  to  the  service  of  a 
demand  under  s,  4;  Alex  Bremner,  Ltd.  v.  Dominion 
Floor  and  Wall  Tile  Co.  (1915),  17  Que.  P.  R.  278. 

Tlie  Knglisli  Courts  have  held  a  Conipaiiy  unable  to 
j)ay  its  debts — 

Where  the  com])any's  accei)lances  were  dishon- 
oured. And  no  demand  is  re(|uired:  hi  re  Clnhr  Nor 
Patent  Co.  (1875),  L.  R.  20  Eq.  337. 

Where  the  creditor  was  told  by  company's  solicitor 
there  were  no  assets  on  whicli  he  could  levy:  Re  Flag- 
staff' Co.  (1875),  L.  R.  20  Kq.  268;  Re  Yatr  Collieries 
(1883),  W.  N.  171. 
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"Unable  to  pay  its  dobts"  means  in.ibility  to  pay 
debts  absolutely  as  they  become  due,  that  is  debts 
which  the  creditor  may  demand  to  be  paid  instantly: 
He  European  Life  Assurance  Society  (18G9),  >V.)  L.  J. 
Ch.  (N.S.)  324.  This  does  not  mean  demanded  but 
demandahle:  Be  Bristol  Joint  Stock  Bank  (1890)  38 
W.  R.  576. 

In  Bapid  City,  Sc,  Farmer's  Elevator  Co.,  (1894), 
9  M.  R.  576,  Taylor  C.  J.,  distinguishes  these  cases 
on  the  ground  that  the  Dominion  Winding-up  Act  con- 
tains no  clause  corresponding  to  s.  80,  s.-s.  4  of  the 
English  Companies  Act  (1862) ;  cf.  In  re  Eivart  Car- 
riage Works,  (1904),  8  0.  L.  R.  at  p.  528. 

But  a  company  is  not  unable  to  pay  its  debts 
because  it  is  carrying  on  a  losing  business  if  its  assets 
exceed  its  liabilities:  Be  Joint  Stock  Coal  Co.  (1869), 
L.  R.  8  Eq.  146:  Re  Spence's  Patent  Non-conducting 
Composition  Co.  (1869),  L.R.  9  Eq.  9. 

But  an  allegation  that  a  company  is  insolvent  and 
unable  to  pay  petitioners'  debts  is  not  a  sufficient 
allegation  mthin  the  meaning  of  s-s.  (a)  of  this  Act. 
Re  Rapid  City,  Sc,  Co.  (1894),  9  Man.  R.  574. 

Sub-section  (b). 

It  will  not  be  inferred  from  a  letter  sent  by  a  com- 
pany to  a  creditor  which  merely  stated  "have  repre- 
sentatives meet  the  creditors"  at  a  certain  time  and 
place,  that  it  was  a  meeting  of  the  company's  creditors 
for  the  purpose  of  compounding  with  them  where 
there  was  no  account  in  evidence  of  what  took  place  at 
the  meeting:  Re  Manitoba  Commission  Co.  (1912),  2 
D.  L.  R.  1. 

Sub-section  (c). 

This  sub-section  is  intra  vires  of  the  Parliament 
of  Canada:  7?r^  Lake  Winnipeg  T.  L.  and  T.  Co.  (1891 ), 
7  Man.  R.  255,  262. 

The  liabilities  referred  to  in  the  sub-section  are 
those  to  creditors  as  distinguished  from  those  to  share- 
holders: United  Commercial  (1901-3),  9  B.  C.  R.  528; 
Be  Great  West  Brick  and  Coal  Co.,  Ltd.    (1915-6), 
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9  Sask.  L.  R.  240.  The  statement  exhibited  must  be  Sect.  3. 
the  company's  statement.  Thus  where  the  company's 
president  threw  open  the  books  of  the  company  to 
an  accountant  employed  by  a  creditor,  and  the  account- 
ant made  a  report  to  the  creditors  showing  the  com- 
pany insolvent,  these  facts  were  held  not  to  bring  the 
company  -within  the  sub-section  for  the  acts  of  the 
accountant  were  not  those  of  the  company:  Re  Mani- 
toba Commission  Co.  (1912),  2  D.  L.  E.  1. 

Wliere  a  petition  is  filed  under  the  sub-section  the 
statement  must  be  taken  as  correct  and  can  not  be 
attacked  bv  the  petitioner:  United  Commercial  (1901- 
3),  9  B.  C.R.  528. 

Sub-section  (d). 

As  a  matter  of  pleading  where  it  is  intended  to  othenviso 
rely   upon    an    acknowledgTnent    of    insolvency    such,  j^^^j'^^'^'j^'^ 
acknowledgment  must  be  stated  and  set  forth  in  the  insoivpncy. 
petition:    Re  Rriton  Medical  Association  (1886),  11 
0.   R.   478;   see   also  In   re  Ewart   Carriage   Works 
(1904),  8  0.  L.  R.  527,  529.        '     _ 

Insolvency  is  a  condition  in  which  a;  debtor  is 
placed  when  he  has  not  sufficient  property  subject 
to  execution  to  pay  all  his  debts  if  sold  under  legal 
process  at  a  sale  fairly  and  reasonably  conducted: 
Dominion  Bank  v.  Cowan  (1888),.  14  0.  R.  465,  466. 

Tlic  acknowledgment  must  be  'some  formal  act  of 
tlio  (lii-cctors  or  of  the  shareholders  or  of  some  officer 
expressly  or  imi)li(Mlly  autliorized  to  make  such 
an  acknowledgment  on  the  company's  behalf:  Re 
Manitoba  Commission  Co.  (1912),  2  D.  L.  R.  1,  ]ier 
Mathers,  C.  J.,  at  p.  7.  It  nnist  be  a  corporate  act: 
hi  re  Atlas  Canning  Co.  (1895-97),  5  B.  C.  R.  661.  Thus 
a  resolution  passed  by  the  directors  to  the  effect  that 
the  creditors  be  notified  and  requested  to  file  claims 
with  a  ti-ns<er'  foi-  pro  rata  payment  followed  l)y  noti- 
fication to  the  creditors  is  sufficient:  Rr  Anchor 
Investment  Co.  (1912),  7  D.  L.  R.  915. 

The  fact  that  the  company  has  not  paid  the  debt, 
has  allowed  itself  to  be  sued,  judgment  to  be  recov- 
ered   and    execution    returnod    )ni]J(i    Ixnia,   is    not    an 
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Sect.  3.     ackiiowicdi^uK'nt  of  insolvency  within  the  sub-section: 

Re  Qu'Appdle  Valleij  Co.  (1888),  5  Man.  E.  160;  nor 

are  affidavits  of  the  company's  officers  to  the  effect 
that  the  company  is  insolvent,  not  giving  a  statement 
of  assets  and  liabilities,  sufficient,  ihid;  see  also  Re 
Great  West  Brick  S  Goal  Go.  (1915-G),  9  Sask.  L.  R. 
i!-40.  Nor  is  failure  to  appear  and  oppose  the  petition 
enoug-h:  Re  Lake  Winnipeg  T.  L.  S  T.  Go.  (1891),  7 
Man.  R.  255 ;  nor  admission  by  counsel,  for  the  mater- 
ial filed  must  bring  the  case  mthin  the  section:  Re 
Grundy  Stove  Go.  (1904),  7  0.  L.  R.  252. 

Where  the  insolvency  was  admitted  the  company 
was  ordered  to  be  w^ound  up,  though  a  voluntary 
assignment  had  previously  been  made:  Re  William 
Lamb  Mfg.  Go.,  (1900),  32  0.  R.  243. 

Sub-section  (e). 

A.vsiuus,  A  ^^'inding■-up  petition,  which  alleges  fraud,  e.g., 

et^°k?'        by  promoters   and   directors,   must   state-  the   facts 

property.       ^yi^jch  constitute  the  fraud  though  not  the  evidence. 

If  there  is  only  a  vague  general  allegation  of  fraud 

e^ddence  will  not  be  admitted  of  particular  acts  of 

fraud:  Re  Rica  Gold  Washing  Go.  (1879),  11  Ch.  D. 

43.    See  also  Re  Qu'Appelle  Valley  Go.  (1885),  5  M. 

R.  160,  164;  and  In  re  Eivart  Garriaqe  Works  (1904)  8 

0.  L.  R.  527. 

"W^iere  a  company  which  had  ceased  operations 
and  was  so  heavily  indebted  that  it  could  have  been 
put  into  insolvency,  was  proceeding  to  transfer  its 
assets,  against  the  will  of  dissentient  shareholders 
and  creditors,  in  consideration  of  the  issue  of  paid- 
up  shares  of  another  company,  it  was  held  that  the 
company  was  brought  within  sub-section  {e)  as  being 
about  to  assign  some  of  its  property  with  intent  to 
defraud  and  delav  creditors :  Galumet  Metals  v.  El- 
dredge  (1914),  17  D.  L.  R.  276. 

Sub-section  (g). 
Makes  A  company  unable  to  meet  its  liabilities  in  full 

SssSnment.  couvcyed  tlic  main  part  of  its  assets  to  another  com- 
pany without  the  consent  of  its  creditors,  and  with- 
out satisfving  their  claims.     Held,  that  a  winding-up 
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order  might  issue:  Re  Qu'Appelle  Valley  Co.  (1888),     Sect.  3. 
5  Man.  R.  160;  Calumet  Metals  v.  Eldredge  (1914)," 
17  D.  L.  R.  276. 

The  fact  that  a  company  is  in  voluntary  liquida- 
tion is  prima  fade  evidence  of  insolvency:  North- 
ampton V.  Midland  Co.  (1878),  7  Ch.  D.  500;  Pure 
Spirit  Co.  V.  Fowler  (1895),  25  Q  B.  D.  235.  The 
Court  may,  however,  refuse  an  order  in  such  a  case : 
Re  Strathy  Wire  Fence  Co.  (1904),  8  0.  L.  R.  186. 

In  Manitoba  it  has  been  decided  that  a  company 
cannot  be  deemed  to  be  insolvent  within  the  meaning 
of  the  Act  because  an  execution  has  been  returned 
nulla  bona  by  a  County  Court  bailiff :  Re  Rapid  City, 
&c.  (1894),  9  M.  R.  574;  follo^^ing  Re  Qu'Appelle 
Valley  Co.  (1888),  5  M.  R.  160. 

Sub-section  (h). 

In  computing  the  time  under  this  sub-section  the  Permits 
day  fixed  for  tlie  sale  is  exclusive.     The  writ  was  in  to  rcSn 
the  sheriff's  hands  on  30th  December,  and  sale  was  "^isatisfied. 
fixed  for  3rd   January.     Held,  that  this  proved  in- 
solvencv  ^vithin  ss.   (h)  :  Re  Lake  Winnipea.  dc,  Co. 
(1891), '7  M.  R.  255. 

Evidence  of  an  actual  seizure  is  necessary:  In  re 
Ewart  Carriage  Works  (1904),  8  0.  L. -R.  527,  529; 
Rapid  City  Farmer's  Elevator  Co.,  9  Man.  L.  R.  574; 
Re  Great  West  Brick,  £c.,  Co.  (1915-6),  9  Sask.  L.  R. 
240. 

See  as  further  illustrations  the  cases  cited  in 
Clarke's  Insolvent  Acts  (1877),  pp.  26  to  46,  under 
the  sections  of  the  Insolvent  Act  then  in  force,  as 
exhibiting  the  principles  of  decision  laid  down  by 
Canadian  Courts  in  respect  to  analogous  enactments. 

This  sub-section  is  not  affected  by  s.  4:  Re  Instal- 
lations, Ltd.  (1913),  14  D.  L.  R.  679. 

4.  A  company  is  deemed  to  be  unable  to  pay  its  debts  as  Conipiiny 
they  become  due,  whenever  a  creditor,  to  whom  the  company  (loomed 
is  indebted  in  a  sum  exceeding  two  hundred  dollars  tlien  duo  JJ"y  j^  ^ 
has  served  on  the  company,  in   tlie  manner  in   which   proce«-<  liohts. 
may  legally  be  served  on  it  in  the  place  whoro  service  is  made, 

D.C.A. — 44 
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Sect.  4.      ;i   lUMiiniul   in   writiiiii",   re(|uiring  Ihe  coiiipany  to  pay  the  sum 

■  so  duo,  jHul  the  company  has,  Tor  ninety  days,  in  tlie  case  of  a 

bank  and  for  sixty  days  in  all  other  cases  next  succeeding  the 
service  of  the  demand,  neglected  to  pay  such  sum,  or  to  secure 
or  compound  for  the  same  to  the  satisfaction  of  the  creditor. 
R.  S.,  e.  129,  s.  6. 

Compare  Imperial  Companies  Act  (1862),  s.  80. 
Company  "When  the  debt  was  not  due  when  the  demand  was 

payks^*'       made,  it  was  held  that  non-payment  was  not  evidence 
debts.  of  insolvency  within  the  meaning  of  the  section:  Re 

Briton  Medical  Association  (1886),  11  0.  R.  478. 

A  delay  by  a  creditor  {e.g.  for  eight  months)  in 
following  lip  a  statutory  demand  is  not  an  implied 
withdrawal  of  his  demand  so  as  to  disentitle  him  to 
found  a  winding-up  petition  'on  the  Company's  non- 
compliance :  Be  Imperial  Hydropathic  Hotel  Co. 
(1882),  49  L.  T.  147. 

The  Court's  discretion  to  grant  or  refuse  the  order 
may,  however,  be  affected  by  the  petitioner's  delay: 
Strathy  Wire  Fence  Co.  (1904),  8  O.L.  R.  186  at  p. 
191. 

Service  of  a  specially  endorsed  writ  is  not  equiv- 
alent to  the  serving  of  a  demand  under  the  Act:  Re 
Abbott  Mitchell  (1901),  2  0.  L.  R.  143.  In  Quebec  it 
has  been  held  that  service  of  a  Avinding-up  petition  is 
equivalent  to  the  service  of  a  demand :  Alex  Bremner, 
Ltd.  V.  Dominion  Floor  and  Wall  Tile  Co.,  Ltd.  (1915), 
17  Que.  P.  R.  278. 
"Neglect  to  An  order  for  a  winding-up  is  not  rendered  invalid 
pay  such  ^y.  ^^^  ^^^^  ^j^^^  ^^^  petitioning  creditor  demanded  pay- 
ment of  a  larger  sum  than  was  really  due,  where  the 
company  did  not  offer  to  pay  the  sum  due :  Cardiff 
Preserved  Coal  and  Coke  Co.  v.  Norton  (1887),  L. 
R.  2  Ch.  410. 

Where  proof  of  the  inability  of  the  company  to  pay 
its  debts  is  rested  on  non-payment  of  the  debt  after 
notice  the  whole  period  mentioned  must  have  expired 
before  the  presentation  of  the  petition  for  winding-up: 
Re  Catholic  Publishinq  Co.  (1864),  2  D.  J.  &  S.  121. 

The  Court  is  bound  to  treat  ** neglect"  by  the  com- 
pany to  comply  with  the  statutory  demand  as  conclus- 
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ive  evidence  of  the  company's  insolvency':  Be  Imperial     Sect.  4. 
Hydropathic  Hotel  Co.  (1882),  49  L.  T.  160.  

The  mere  omission,  unless  without  reasonable 
cause,  to  comply  with  a  statutory  notice  for  payment 
of  a  debt  is  not  'neglect'  to  pay  within  the  meaning  of 
the  section :  Re  London  dt  Paris  Banking  Corporation 
(1874)  19  Eq.  444;  but  if  no  reason  is  given  why  the 
payment  is  not  made  the  company  must  be  deemed  in- 
solvent: Re  dishing  Sulphite  Fibre  Co.  (1904-06)  37 
N.  B.  E.  254. 

In  proceeding  under  this  section  it  is  not  sufficient 
to  shew  that  several  demands  of  payment  have  been 
made  by  the  creditors  without  success  unless  a  de- 
mand in  writing  has  been  served  on  the  company  in 
the  manner  in  which  process  may  legally  be  served 
on  it:  Rapid  City  Farmers'  Elevator  Co.  (1894),  9 
M.  R.  574. 

Where  petitioning  creditor  claimed  as  assignee  of 
a  judgment  debt,  and  founded  his  application  under 
this  section,  he  was  held  liable  to  prove  not  only  that 
the  date  of  tlie  judgment,  but  also  its  assignment  to 
him,  were  prior  to  his  statutory  demand:  Rapid  City 
Farmers'  Elevator  Co.  (1895),  10  M.  R.  681. 

See  also  notes  to  preceding  section. 

A  secured  creditor  may  make  the  demand  under 
the  section:  Re  Cushing  Sulphite  Fibre  Co.,  Ltd. 
(1904-06),  37  N.  B.  R.  254. 

5.  The  Winding-up  of  the  l)usiue.ss  of  a  conipany  sliali  hr  Coiiimenee- 
(leenied  to  commence  at  the  time  of  the  service  of  the  notice  of  nieut  of 
presentalion  of  tlie  polition  for  windin.s-np.    li.  S.,  c.  129,  p.  ,. 

Conipai-c   liiiixTial  (\)]n])aiii('s  Acf  1862,  s.  84. 

Tlie  winding-ii])  of  tlic  Imsiiicss  of  a  com])any  com- 
mences from  11n'  time  of  the  sei'vicc  of  the  notice 
undei-  tliis  section  and  therefore  under  s.  S4  a  land- 
lord's claim  to  be  paid  preferentially  for  overdue  rent 
after  such  service  is  invalid:  Fnches  v.  Hamiltou  Tri- 
bune (1884),  10  P.  R.  409. 

See  the  notes  to  ss.  13  and  20;  see  also  Bank  of 
Hamilton  v.  Kramer  Irwin  (1912),  1  D.  L.  R.  476.  Tt 
is  doubtful  as  was  observed   in   tliis  case  whether  a 


()it2  DOMINION    WINDING-UP   ACT. 

Sect.  5.     c'oiiipaiiy  could  t'onsciit  to  judgment  al'ter  the  service 
of  a  petition. 

Tuder  the  Imperial  Act,  the  time  named  is  the 
presentation  of  the  petition  and  the  English  decisions 
therefore  afford  no  assistance. 

Service  of  Petition. 

soivi.'o  of  Service  of  a  wluding-up  petition  must  be  a  real, 

substantial  service.  Tims,  where  the  company's  office 
had  been  pulled  down  and  the  company  had  ceased  to 
do  business  for  more  than  eight  3^ears  service  on 
a  workman  employed  on  the  former  site  was  held 
insufficient:  Re  Manchester  &  London  Life  Assur- 
ance, Sc,  Association  (1870,  L.  R.  9  Eq.  643. 

If  the  company's  head  office  is  closed,  the  petition 
may  be  left  in  the  letter  box,  but  in  such  a  case  it  is 
desirable  that  the  petition  should  be  served  on  a 
member  of  or  one  of  the  directors  of  the  company  or 
the  companv's  solicitor:  Re  London  S  Westminster' 
Wine  Co.  (1863),  12  W.  R.  6. 

Wliere  a  company  had  transferred  its  business  and 
closed  its  office  the  Court  ordered  service  of  a  winding- 
up  petition  on  any  five  of  the  directors:  Re  Unity 
General  Assurance  Association  (1863),  11  W.  R.  355. 

Service  of  a  winding-up  petition  on  a  person  auth- 
orized by  the  directors  to  accept  service,  e.g.,  a  solicitor 
appointed  by  the  company,  is  sufficient  though  such 
service  be  not  at  the  registered  office  of  the  company : 
Re  Regent  United  Service  Stores  (1878),  8  Ch.  D.  75. 

Where  a  coflipany  had  no  known  place  of  business 
the  Court  directed  service  of  the  petition  on  the  chair- 
man and  general  manager :  National  Credit  and  Ex- 
change Co.  (1862),  11  W.R.  161. 

Service  on  the  vice-president  is  insufficient: 
K earns  Ink,  dc,  Co.,  Anglin,  J.  (1907),  unreported; 
so  also  service  on  an  assigTiee  for  the  benefit  of  credi- 
tors; In  re  Rodney  Casket  Co.  (1906),  12  0.  L.  B. 
409. 

See  s.  Ill  as  to  service  out  of  the  jurisdiction. 
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6:  This  Act  applies  to  all  corporations  incorporated  by  or  ^p^jj^^^jj 
under  the  authority  of  an  Act  of  the  Parliament  of  Canada, 
or  by  or  under  the  authority  of  any  Act  of  the  late  province 
of  Canada,  or  of  the  province  of  Nova  Scotia,  New  Brunswick, 
British  Columbia  or  Prince  Edward  Island,  and  whose. incor- 
poration and  the  affairs  whereof  are  subject  to  the  legislative 
authority  of  the  Parliament  of  Canada ;  and  also  to  incorporated 
banks,  savings  banks,  incorporated  insurance  companies,  loan 
companies  having  borrowing  powers,  building  societies  having  a 
capital  stock,  and  incorporated  trading  companies  doing  busi- 
ness in  Canada  wheresoever  incorporated, — 
(a)    which  are  insolvent;  or, 

(h)  which  are  in  liquidation  or  in  process  of  being  wound 
up,  and,  on  petition  by  any  of  their  shareholders  or  credi- 
tors, assignees  or  liquidators,  ask  to  be  brought  under  the 
provisions  of  this  Act.  E.  S.,  c.  129,  s.  3 ;  53  V.,  c.  33, 
s.  3.  ,     ,  , 

The  principal  discussions  under  this  section  have 
arisen  upon  questions  -of  the  jurisdiction  and  consti- 
tutional powers  of  the  Parliament  of  Canada  in  respect 
to  forei,2:n  and  Provincial  companies. 

The  Dominion  Parliament  appears  to  liave  power 
to  legislate  for  the  winding-up — 

First: — Of  all  companies  incorporated  under  legis- 
lation of  the  Dominion  of  Canada. 

Second: —  Of  all  companies  incorporated  under 
legislation  of  any  of  the  provinces  of  Canada  pro- 
vided the  company  is  insolvent. 

Tlnrd: — For  tlie  ancillary  winding-up  of  a  forei.gn 
company  and  the  preservation  and  distribution  of  its 
Canadian  assets,  provided  the  company  is  insolvent 
nrul  lins  assets  in  Canada. 

There  may  be  some  question  wheUicr  ss.  {!>)  ol' 
s.  3  empowers  the  Court  to  supersede  a  piovincial  or 
voluntary  winding-up  in  the  case  of  a  solvcnl  company 
incorporated  under  provincial  charter,  as  such  an 
application  of  the  section  miglil  import  into  it  a  power 
ultra  vires  of  the  Dominion  Parliament.  The  point 
does  not  seem  to  have  arisen.  Tn  such  event  the  Court 
would  in  any  case  exercise  its  discretion  against  grant- 
ing the  order. 
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Sect.  6.  ri;()\iN('iAL  C'OAII'amks. 

rroviiu'iai  A  compaiiv,  th()ii,u,ii  iucorporalcd  by  a  Provincial 

.oinpanips.  j^^.gislatnro,  may  bo  put  into  compulsory  liquidation 
and  Avound  up  under  this  Act  if  the  comi)any  is  in- 
solvent. The  Windin.n'-up  Act  is  in  tlie  nature  of  an 
insolvency  law:  Shoolbred  v.  Clark  (1890),  17  S.  C.  R. 
265;  Re  Union  Fire  Ins.  Co.  (1887),  14  0.  R.  618; 
(1890),  16  A.  R.  161;  (1890),  17  S.  C.  R.  265;  Re  El- 
dorado Union  Store  Co.  (1886),  18  N.  S.  (6  R.  &  G.) 
514;  Re  British  Columbia  Iron  Works  Co.  (1898),  5 
B.  C.  R.  536. 

If  a  provincially  incorporated  company  is  not 
shown  to  be  insolvent  the  Act  does  not  apply:  Re 
Cramp  Steel  Co.,  Ltd.  (1908),  16  0.  L.  R.  230. 

A  company  incorporated  under  the  Companies  Act 
of  the  Province  of  Ontario  and  carrying  on  business 
in  Ontario,  is  'doing  business  in  Canada,'  within  the 
meaning  of  this  Act:  Re  Ontario  Forge  and  Bolt  Co. 
(1894)  25  0.  R.  407.  See  Re  British  Columbia  Iron 
Works  Co.,  supra. 

Notwithstanding  the  Act,  52  Vict.,  c.  32  (Dom.), 
amending  the  then  Dominion  Winding-up  Act,  the  On- 
tario Winding-up  Act,  R.  S.  0.  1897,  c.  222,  does  not 
apply  to  a  company  incorporated  in  Ontario  where  ap- 
plication is  made  to  wind  up  on  the  ground  of  insol- 
vency, because  local  legislatures  have  no  jurisdiction  in 
matters  of  bankruptcy  or  insolvency:  Re  Iron  Clay 
Brick  Manufacturing  Co.;  Turner's  Case  (1889),  19 
0.  R.  113.  See  Macklin  v.  Bowling  (1890)  19  0.  R. 
441. 

FoRKiGN  Companies. 

Foreign  Tho  Dominion  Parliament  can,  in  the  exercise  of 

rompanies.  -^.j.  po^ycrs  respecting  insolvency  and  bankruptcy,  leg- 
islate respecting  insolvent  companies  doing  business 
in  Canada  and  with  reference  to  the  property  of  such 
companies  within  its  jurisdiction:  Allen  v.  Hanson 
(1890),  18  S.  C.  R.  667,  1 ;  Re  Breakwater  Co.  (1914), 
330.  L.  R.  65. 
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The  business  of  a  foreign  company  having  assets     Sect.  6. 
in  Canada  may  be  wound  up  here  although  the  com- 
pany  is  in  process   of  being  wound  up   elsewhere: 
Be  Steivart  Gold  Dredging  Co.  (1912),  7  D.  L.  R.  736; 
Re  Brealiivaier  Co.  (1915),  33  0.  L.  R.  65. 

Canadian  policy  holders  petitioned  for  distribu- 
tion of  the  deposit  made  by  a  company,  a  foreign 
corporation,  with  the  Minister  of  Finance,  under  31 
Vict.,  c.  48  (Dom.)  and  34  Vict.,  c.  9  (Dom.),  the  com- 
pany being  insolvent.  Held  that  they  were  entitled 
to  the  relief  asked  notwithstanding  that  proceedings 
to  wind  up  the  Company  were  pending  before  the 
English  Courts:  Be  Briton  Medical  and  General  Life 
Association,  Limited  (2)  (1886),  12  0.  R.  441. 

Quaere,  whether  an  order  will  be  made  in  the  case 
of  a  foreign  company  not  registered  and  illegally 
carrving  on  business  in  contravention  of  local  legis- 
lation :  Be  Nelson  Ford  Lumber  Co.  (1908),  8  W.  L.  R. 
79. 

Similarly  it  has  been  held  in  a  great  number  of 
English  cases  that  foreign  companies  doing  business 
in  England  can  be  wound  up  there:  Be  Mercantile 
Bank  of  Australia  (1892),  2  Ch.  204;  Be  Matheson 
Bros.  &  Co.  (1884),  27  Ch.  D.  225;  Be  Commercial 
Bank  of  S.  Australia  (1886),  33  Ch.  D.  174;  (1887), 

36  Ch.  D.  522;  Be  Federal  Bank  of  Australia  (1893), 

37  Sol.  J.  341  ;  Be  Commercial  Bank  of  India  (1868), 
L.  R.  6  Eq.  517. 

But  the  English  Court  refused  on  grounds  of  ex- 
pediency to  wind  up  a  banking  comi)any  formed  in 
India  and  carrving  on  business  at  Calcutta:  Be  Union 
Bank  of  Calcutta  (1850),  3  De  G.  &  Sm.  253. 

The  Englisli  Court  lias  no  jurisdiction  to  wind  up 
a  foreign  company  cniTviiig  on  business  merely 
through  an  agent  in  En-land  :7»V  Llogd  Generate 
Italiano  (1885),  29  Cli.  I). -J  19. 

Where  liquidation  is  sought  in  Canada  with  Ihe 
concurrence  of  the  foreign  liquidator  and  as  ancillary 
to  the  foreign  winding  up,  the  Supreme  Court  of  Can- 
ada iH'ld  tliat  this  Act  warranted  the  making  of  the 
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Sect.  6.  order  and  that  the  statute  is  not  ^dtra  vires  of  the 
P^^r^.i„y  Canadian  Parliament:  Allen  v.  Hanson  (1890),  18 
companies.  S.  C.  R.  667,  conimenting  on  and  partially  overruling 
the  following  cases: — Re  Steel  Company  of  Canada 
(1884),  N.  S.  (5  R.  G.)  49;  Merchants'  Bank  of  Hali- 
fax V.  Gillespie  (1885),  10  S.  C.  R.  312;  Re  Halifax 
Sugar  Refinery  Company  (1889),  22  N.  S.  71. 

All  the  Winding-up  Act  seeks  to  do  in  the  case  of 
foreign  corporations  is  to  protect  and  regulate  the 
property  in  Canada  and  protect  the  rights  of  the 
creditors  of  such  corporations  upon  their  property 
in  Canada.  Although  all  the  provisions  of  the  Act 
are  not  applicable  to  foreign  companies,  those  which 
are  should  be  acted  upon :  Allen  v.  Hanson,  supra. 

In  Re  Breahvater  Co.  (1914),  33  0.  L.  R.  05,  Mid- 
dleton,  J.,  however,  held  that  once  the  winding-up 
order  is  made  the  provisions  of  the  Act  apply  and  con- 
trol the  whole  .situation;  that  the  winding-up  order 
under  the  Act  is  in  no  sense  ancillary  to  the  proceed- 
ings in  the  foreign  Court,  but  is  an  independent  and 
self-contained  proceeding.  It  was  also  held  that  it 
was  the  duty  of  the  Canadian  liquidator  to  distribute 
the  Canadian  funds;  and  that  he  could  not  discharge 
himself  by  remitting  them  to  the  foreign  liquidator. 
In  Allen  y.  Hanson,  supra,  Strong,  J.,  at  p.  674  ap- 
pears to  have  taken  a  somewhat  different  view  of  the 
nature  of  the  proceedings  and  of  the  duties  of  the 
Canadian  liquidator.  See  also  Re  Stewart  S  Matthews, 
Ltd.  (1916),  26  Man.  L.  R.  277. 

The  following  have  been  ordered  to  be  wound  up : 
Companies  Compauics    incorporated    by    a    Royal    charter: 

bewoun?      ^(cnJ^  of  Australia  (1895),  1  Ch.  578. 

Companies  incorporated  by  Special  Act:  Borough 
of  Portsmouth  Tramways  Co.  (1892)  2  Ch.  362. 

A  tram  company  incorporated  by  a  special  Act 
may  be  wound  up,  not  being  a  railway  company:  Re 
Brentford  and  Isletvorth  Tramways  Co.  (1884),  26 
Ch.  D.  527;  Re  Borough  of  Portsmouth  Tramivays 
Co.  (1892),  2  Ch.  362. 


up. 
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The  Court  will  be  most  cautious  about  winding  up  Sect.  6. 
a  company,  in  the  nature  of  a  public  undertaking, 
which  the  legislature  has  declared  to  be  of  great 
public  benefit:  Re  Fraternity  of  Free  Fishermen 
(1887),  36  Ch.  D.  329;  Re  Exmouth  Docks  (1873),  17 
Eq.  188.  See  contra  Re  Barton-upon-Humher,  &c., 
Co.  (1889),  42  Ch.  D.  585;  Re  Borough  of  Portsmouth 
Tramways  Co.,  supra. 

A  social  club  is  not  an  association  or  a  trading 
company  within  the  Winding-up  Act:  Re  Montreal 
City  Club  (1895),  8  E.  J.  Q.  (S.C.)  527;  Re  St.  James' 
Club  (1852),  2  D.  M.  &  G.  383;  Langevin  v.  The  Stad- 
ium Co.  (1917-8),  19  Que.  P.  R.  24o;  Durocher  v.  Club 
Champetre  (1917-8),  19  Que.  P.  R.  175.  A  club  which 
has  only  subsidiary  powers  to  do  certain  acts  of  a 
commercial  nature  is  not  a  commercial  company: 
Langevin  v.  The  Stadium  Co.  supra. 

Nor  is  a  literary  society:  Re  Bristol  Athenaeum 
(1890),  43  Ch.  D.  236. 

A  company  dissolved  after  a  winding-up  cannot 
again  be  ordered  to  be  wound  up:  Coxon  v.  Gorst 
(1891),  2  Ch.  73;  unless  the  winding  up  can  be  im- 
peached for  fraud:  Re  London  S  Caledonia  Co.  (1879), 
11  Ch.  D.  140;  Re  Pinto  Silver  Mining  Co.  (1878),  8 
Ch.  D.  273.  But  see  Re  Crookhaven  Mining  Co.  (1886), 
L.  R.  3  Eq.  73. 

A  company  irregularly  incorporated  is  non-exist- 
ent and  cannot  be  w^ound  up :  Re  National  Debenturr 
Corporation  (1891),  W.  N.  83;  Oakes  v.  Turquaud 
(1867),  L.  R.  2  H.  L.  354. 

The  same  applies  to  an  illegal  company:  Re 
Padstoiv  Total  Loss  (1882),  20  Ch.  D.  143;  /;/  re 
llfracomhr,  rf'c.  Building  Society  (1901),  1    Ch.  102. 

It  is  iiimiaterial  whether  the  company  was  carrying 
on  business  at  the  date  of  the  winding-u]):  Sroil  v. 
IJyde  (1909),  Q.  R.  18  K.  B.  138.  An  incorporated 
bank  which  has  never  become  entitled  to  commence 
business  as  a  bank  may  be  wound  up:  Rr  Monarch 
Bank  (unreporird  ;  Alay*29,  1908.)  The  Court  has  jur- 
isdiction to  wind  11 1 1  a  Manitoba  Company  having  its 
li,.;i(|  office    ill  1lir  province  if  it  lias  assets  in  r\-inada, 
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Sect.  6.  although  it  never  carried  on  any  business  in  Manitoba : 
lie  Stewart  £  Matthews  Ltd.  (.1916),  26  Man.  L.  K.  277. 

Sub-section  {b)  of  s.  6  is  not  limited  in  its  applica- 
tion to  companies  being  wound  up  at  the  date  of  45 
Vict.,  c.  23.  It  applies  also  to  companies  insolvent 
though  not  technically  being  wound  uj)  and  against 
which  proceedings  are  being  taken  to  realize  their  as- 
sets and  pav  theii-  del)ts :  Re  Union  Fire  Ins.  Co. 
(1886),  13  A.  R.  268. 

There  is  no  clashing  between  s.  6  of  E.  S.  C.  c.  129 
and  s.  3  of  52  Vict.,  c.  32,  as  the  latter  Act  provides  for 
the  voluntary  winding  up  of  the  companies  falling 
within  its  provisions  and  the  former  for  a  compulsory 
winding  up:  Be  Ontario  Forge  &  Bolt  Co.  (1894),  25 
0.  R.  407. 

A  provincially  incorporated  company  must  be 
brought  within  subsections  (a)  or  {b)  if  an  order  is  to 
be  made:  In  re  Outlook  Hotel  Co.  (1909),  2  Sask.  L.  R. 
435,  439. 

Certain  cor-         7.  This  Act  does  not  apph'  to  building  societies  which  havo 

porations.       j-,q^  r^  capital  stock  or  to  railway  or  telegraph  companies.    E.  S., 
excepted.         ^    ^^^^  ^    ^  .  ^^  ^  ^  ^    ^^^  ^    ^   • 

See  Re  Union  Fire  (1890),  17  S.  C.  R.  at  p.  274. 


PART  I. 


GENERAL. 


Limitation   of   Part. 

Subject  to  8.  In  the  case  of  a  bank    other    than    a    savings    bank    the 

Part  II.         provisions  of  this  Part  are  subject  to  the  provisions  of  Part  IT. 
of  this  Act.    E.  S.,  c.  129,  ss.  4  and  97. 

The  provisions  in  ss.  149  ff.  must  be  compli(>d  with 
before  the  winding  up  can  proceed.  See  Mott  v.  Bank 
of  Nova  Scotia  (1887),  14  S.  C.  R.  650;  Re  Central 
Bank  (1888),  15  0.  R.  at  p.  310. 

Subject  to  9-  In  the  case  of  life  insurance  companies,  and  of  insurance 

Part  III.       companies  doing  life  insurance  and  other  insurance,  in  so  far 

as  relates  to  the  life  insurance  business  of  such  companies,  the 

provisions  of  this  Part  are  subject  to  the  provisions  of  Part  III. 

of  this  Act.    E.  S.,  c.  129,  ss.  4  and  105. 
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10.  In    the    case    of   insurance    companies   otlier    than   life    Sect.  10. 
insurance  companies,   and   of   insurance   companies   doing   life^^r^ — ~ — 
insurance  and  other  insurance,  in  so  far  as  relates  to  such  other  Part  IV. 
insurance,  the  provisions  of  this  Part  are  subject  to  the  provi- 
sions of  Part  IV.  of  this  Act.     R.  S.,  c.  129,  ss.  4  and  115.. 

Winding-up  Order. 

11.  The  court  may  make  a  winding-up  order, —  In  what 

(a)  wliere  the  period,  if  any,  fixed  for  the  duration  of  the  iiig-up  order 
company  by  the  Act,  charter  or  instrument  of  incorpora-  ^^^y  ^^ 
tion  has  expired ;  or  where  the  event,  if  any,  has  occurred,  ™ 

upon  the  occurrence  of  which  it  is  provided  by  the  Act 
or  charter  or  instrument  of  incorporation  that  the  com- 
pany is  to  be  dissolved ; 

(b)  where  the  company  at  a  special  meeting  of  shareholders 
called  for  the  purpose  has  passed  a  resolution  requiring 
the   company  to   be   wound  up; 

(c)  when  the  company  is  insolvent; 

(d)  ^vhen  the  capital  stock  of  the  company  is  impaired  to  the 
extent  of  twenty-five  per  centum  thereof,  and  when  it  is 
shown  to  the  satisfaction  of  the  court  that  the  lost  capital 
will  not  likely  be  restored  witliin  one  year;  or, 

(e)  when  the  court  is  of  opinion  that  for  any  other  reason 
it  is  just  and  equitable  that  the  company  should  be  wound 
up.     52  v.,  c.  32,  s.  4. 

Resoliitio'ii  of  shareholders  to  whul-ui)  {h). 

It  has  been  held  in  Ontario  that  sub-sections  {h)  Resolution 
and  {d)  do  not  apply  to  a  provincially  incorporated  ers^to'^wiSd 
company;    insolvency    must    be    shown:    Re    Cramp  ^"^  ^^''■ 
Steel  Co.,  Ltd.  (1908),  16  0.  L.  R.  230.     But  in  Re 
The  Colonial  Investment  Co.  of  Winnipeg   (No.  2), 
(1914),  15  D.  L.  R.  634,  a  Manitoba  company  being 
volinitaiily   wound  up  pui'suant    to    a    shareholders' 
resolution    was   ordered   to   be   wound   up   under   tliis 
sub-section;  and  Kelly,  J.,  made  ;ni  order  under  snb- 
sections  (d)   and   ie)   in  the  case  of  an  Ontario  com- 
pany:   Re  Ilaunlton  Ideal  Manufacturinfi  Co.  (1915), 
34  O.  Tj.  R.  66.     See  also  Re  Union  Fire  Insurance 
Co.  (1886-7),  13  A.  R.  268  at  p.  289. 

As  to  what  notice  of  the  shareholders'  meeting 
is  sufficient,  see  In  re  North-west  Cattle  Co.  (1907), 
Que.  5  P.  R.  30. 
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Sect.  11. 


Insolvency 
(c). 


IhsoIcowij  (c). 

As   to    what   constitutes   insolvency   see   s.   3   and 
notes,  also  the  notes  to  s.  6. 


Capital  im- 
paired (d). 


Just  and 
equitable  (e) 


Sub-stra- 
tum gone. 


Capital  impaired  (d). 

In  Hawilton  Ide(d  ^laNufartvriuf/  Co.,  Ltd.  (1915), 
34  0.  L.  R.  GG,  the  company  had  sold  most  of  its 
assets  to  another  company  which  had  since  gone  into 
liquidation  and  was  indebted  to  the  vendor  company. 
The  company's  assets  outside  of  the  money  due  to 
it  were  of  small  value  and  its  business  was  not  being 
actively  carried  on  and  there  was  no  apparent  pros- 
pect of  a  resuscitation  of  its  business.  It  was  held 
that  an  order  might  go  under  sub-section  (d)  and 
sub-section  (e).  As  this  was  a  provincially  incor- 
porated company  the  case  appears  to  be  in  conflict 
mth  Re  Cramp  Steel  Co.,  Ltd.  (1908),  16  0.  L.  R. 
230. 

Jiist  and  equitable  (e). 

Where  the  subject  matter  of  the  business  for 
whicli  the  company  w^as  incorporated  has  disappeared 
the  Court  may  order  a  winding-up :  In  re  Haven 
Gold  Mining  Co.  (1882),  20  Ch.  D.  151  j  Hamilton 
Ideal  Manufacturing  Co.,  Ltd.  (1915),  34  0.  L.  R. 
66;  Re  Dominion  Trust  Co.  <&  Boyce  S  McPherson 
(1918),  43  D.  L.  R.  538.  In  such  cases  it  is  said  that 
the  sub-stratum  of  the  company  is  gone,  e.g.,  where 
a  company  is  formed  to  work  a  particular  patent 
which  is  not  granted:  In  re  German  Date  Coffee  Co. 
(1881-2),  20  Ch.  D.  169.  In  the  last  mentioned  case 
the  general  objects  clauses  were  read  as  ancillary  to 
the  main  object  clause.  As  to  the  etfect  of  a  declar- 
ation inserted  in  the  memorandum  of  association  that 
none  of  the  sub-clauses  or  objects  therein  specified 
shall  be  deemed  subsidiary  or  auxiliary  to  the  objects 
mentioned  in  the  first  sub-clause,  see  Cotman  v. 
Brougham  (1918),  87  L.  J.  Ch.  379  (H.L.).  In  In  re 
Coolgardie    Consolidated    Gold   Mines,   Ltd.    (1911), 
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13  T.  L.  R.  301,  Lindley,  L.  J.,  said  that  the  Court    Sect.  11. 

ought   to  look  at  the  question   whether  the  primary 

object  had  failed  so  that  the  sub-stratum  was  gone, 

not  merely  as  lawyers,  but  as  business  men,  and  in 

so  doing  came  to  the  conclusion  that  the  framers  of 

the  memorandum  of  association  had  the  working  of 

a  particular  property  in  view. 

If  a  material  part  of  the  sub-stratum  is  gone  then 
the  Court  will  look  at  all  the  other  circumstances  in 
order  to  see  whether  it  is  just  and  equitable  to  wind 
the  company  up.  That  the  company  was  fraudulent 
from  its  inception  and  that  a  winding-up  order  was 
the  best  means  of  enabling  defrauded  shareholders 
to  recover  their  money  was  held  material:  In  re 
Thomas  Echcard  Brinsmead  S  Sons  (1897),  1  Ch.  45; 
but  an  order  has  been  refused  where  a  mining  com- 
pany still  retained  its  property  and  there  was  still 
a  means  of  workiag  it  under  the  charter:  Harris- 
Maxwell  Larder  Lake  dc,  Co.  (1909-10),  1  0.  W.  N. 
984.  See  also  In  re  Suburban  Hotel  Co.  (1867),  L. 
R.  2  Ch.  App.  737;  Ee  Red  Rock  Mining  Co.  (1889-90), 
01  L.  T.  785;  Anglo-Mexican  Land  (1875),  W.  N.  168; 
In  re  Crown  Bank  (1890),  44  Ch.  T).  634;  In  re 
Florida  (1901-3),  9  B.  C.  R.  108. 

Wliere  the  affairs  of  a  company  are  brought  to  a  i)..a.iio,k. 
deadlock  it  may  be  wound  up  on  this  ground:  In  re 
Sailing  Ship  'KenUnere'  (1897),  W.  N.  58;  In  re 
American  Pioneer  Leather  Co.  (1918),  87  L.  J.  Ch. 
493;  Re  Town  Topics  Co.  (1911),  20  Man.  R.  574, 
578;  and  even  something  short  of  a  complete  dead- 
lock may  suffice.  See  Yenidje  Tobacco  Co.  (1917), 
86  L.  J.  Ch.  1;  (1916)  2  Ch.  426;  see  also  Re  Winding- 
up  Ordinance  and  Timbers,  Ltd.  (1917),  35  D.  L.  R. 
431.  ]\r('re  dissension  within  the  company  is  not 
sufficient ;  in  such  cases  tlie  remedy  of  the  share- 
))..l(l.M-s  is  bv  action:  I  I  arris -Maxwell  Larder  Lake 
dr.,  Co.  (1909-10),  1  0.  W.  N.  984.  In  R<-  Dnreg 
cf-  O'Heir  Co.  (1909),  13  O.  W.  R.  32,  38,  the  Court 
i-efused  to  make  ;ui  oiwl.-r  IIk.huIi  ;i|>i>,-ir<'ntly  tliere 
wjis  ;i  d<'adlock. 
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Sect.  11. 


(jeiiens 
rule. 


The  rule  that  the  words  'just  and  equitable'  are 
to  be  construed  ejusdem  (jcucils  witli  other  sub- 
sections of  the  corresponding  section  of  the  Imperial 
(\)mpanies  Act  lias  been  considerably  relaxed  in  tlie 
later  English  decisions:  In  re  Amalfianiatcd  Hyud'wata 
(  ISDT),  2  C\\.  (iOO;  Yenidjc  Tobacco  Co.  (1917),  86  L. 
J.  Ch.  1  at  p.  7.  Moreover  sub-section  (c)  of  the 
l)o(min5on  Act  contains  the  words  'for  any  other 
rejison'  which  do  not  appear  in  the  corresponding 
Imperial  section. 


Application  for  Order. 

By  whom  12.  Tho  application  for  such  winding-up  order  may,  in  the 

made.  ,ases  mentioned  in  paragraphs  (a)  and  (&)  of  the  last  preced- 

ing section  be  made  by  the  company  or  by  a  shareholder;  and 
in  the  case  mentioned  in  paragraph  (c)  of  the  last  preceding 
section  by  the  company  or  by  a  creditor  for  the  sum  of  at  least 
two  hundred  dollars,  or  except  in  the  case  of  banks  and  insur- 
ance corporations,  by  a  shareholder  holding  shares  in  the  capi- 
tal stock  of  the  company  to  the  amount  of  at  least  five  hundred 
dollars,  and,  in  the  other  cases  mentioned  in  the  said  section, 
by  a  shareholder  holding  shares  in  the  capital  stock  of  the  com- 
pany to  the  amount  of  at  least  five  hundred  dollars.  E.  S.,  c. 
129',  s.  8;  52  V.,  c.  32,  s.  5;  63-63  V.,  c.  43,  s.  4. 

How  and  13.  Such  application  may  be  made  by  petition  to  the  court 

where  made,  in  the  province  where  the  head  office  of  the  company  is  situated, 

or,  if  there  is  no  head  office  in  Canada,  then  in  the  province 

where  its  chief  plarn,  or  one  of  its  chief  places  of  l)usiness  is 

situated. 
Notice  of  2.  Except  in  cases  where  such  application  is  made  by  the 

application,    company,  four  days'  notice  of  the  application  shall  be  given  to 

the  company  before  the  making  of  the  same.     R.  S.,  c.  129,  s. 

8 ;  52  v.,  c.  32,  s.  6. 

Compare  Imperial  Companies  Act,  1862,  s.  82. 

The  words  'capital  stock'  mean  capital  stock  de 
jure  or  de  facto,  s.  2  (j). 

In  the  case  of  banks  it  is  necessary  to  take  the 
preliminary  proceedings  provided  by  ss.  149  ff. 


F'ractice. 


Practice. 

When  a  creditor  has  decided  to  apply  for  an  order 
that  a  company  be  wound  up,  he  gives  four  days' 
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notice  to  the  company  of  his  application  and  at  the  Sees.  12-13. 
expiration  of  that  time  presents  his  petition  verified  " 

by  affidavit  for  such  order  to  the  Court.  Notice  of 
the  time  and  place  of  the  presentation  of  the  petition 
should  be  served  on  the  company  along  with  the 
petition  and  affidavits.  If  an  order  mnding  up  the 
company  is  made  the  order  appoints  an  interim 
liquidator,  and  after  notice  to  creditors,  a  perman- 
ent liquidator  is  appointed  to  wind  up  the  company: 
In  re  Steel  Compmry  of  Canada  (1884),  17  N.  S.  R. 
49. 

A  petitioner  may  discontinue  proceedings  before 
the  winding-up  order  is  made,  but  other  creditors 
who  are  not  themselves  petitioners  are  not  entitled 
to  be  substituted:  Doijle  v.  Atlas  Canning  Co.  (1895- 
7),  5  B.  C.  R.  279. 

Where  an  order  had  been  obtained  in  Chambers 
by  one  creditor,  the  conduct  of  proceedings  was  under 
the  special  circumstance*  given  to  other  creditors 
who  had  also  applied  for  such  order:  Re  Joseph 
Hall  Mfg.  Co.  (1884),  10  P.  R.  485. 

Creditors  may  shew  cause  against  or  may  appear 
and  assist  the  petitioning  creditor:  Re  Lake  Winni- 
peg, (Be.,  Co.  (1891),  7  M.  R.  255. 

In  Ontario  a  petition  may  be  presented  to  a  Judge 
in  Chambers:  Re  Toronto  Bras.^  Co.  (1898),  18  P.  R. 
248.     See  s.  109. 

The  Prtiliou. 

Tlie  petition  itself  must  allege  facts  sufficient  to  I'.tiiion. 
justify  a  winding-up  order.  It  is  not  enough  that  a 
proper  case  can  be  shown  on  the  evidence:  In  re 
Wear  Engine  Works  Co.  (1875),  L.  R.  10  Ch.  App. 
188,  191;  Re  Kootena.y  Brewing  Co.  (1896-99),  6  B. 
C.  R.  112;  In  re  Outlook  Hotel  Co.  (1909),  2  Sask.  L. 
R.  435,  439. 

It  is  i)i'u<leiit  to  draw  the  petition  so  as  to  bring 
the  company  within  as  many  of  the  sub-sections  of  s. 
3  as  possible. 

The  petition  sliould  state  the  circumstances  with 
sufficient    detail   to  enable  the   Court    to  see   from   tiie 
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Sees.  12-13.  petition  itself  tlmt    a   \vindiiig--up  order  ought  to  be 

>r,,    ,^^i made:  Be  Eldorado  Union  Stove  Co.  (188G),  18  N.  S. 

tion.  514;  Wear  Engine  Works  Co.  (1875),  L.  R.  10  Ch.  App. 

188  at  p.  191;  Langham  Skating  Rink  Go.  (1877),  5 
Ch.  D.  669;  White  Star  Consolidated  Gold  Mining  Go. 
(1883),  48  L.  T.  815;  Patent  Cocoa  Eibre  Co.  (1876), 

1  Ch.  D.  617',  Rica  Gold  Co.  (1879),  11  Ch.  D.  36;  In  re 
Atlas  Canning  Co.  (1895-97),  5  B.  C.  R.  661,  667. 

If  a  creditor  petitions  for  a  compulsory  order  after 
the  commencement  of  voluntary  winding-up  proceed- 
ings, he  should  allege  the  voluntary  winding-up,  and 
that  he  will  be  prejudiced  thereby:  Re  Electrical 
Engineering  Co.  (1891),  64  L.  T.  658;  Re  Russell 
Gordner  £  Co.  (1891),  3  Ch.  175;  Re  Medical  Battery 
Co.  (1894),  1  Ch.  444. 

One  petition  to  wind  up  two  companies  is  wrong: 
Shields  Marine  Insurance  Co.  (1867),  W.  N.  265  and 
296. 

Amendment. 

A  petition  may  be  amended  by  leave  of  the  Court : 
Be  Queen's  Benefit  Building  Society  (1871),  L.  R.  6 
Ch.  815. 
Amendment.  The  Court  has  powcr  to  permit  amendments 
under  ss.  128  and  129  of  the  Act:  Be  Canadian  General 
Service  Corporation  (No.  2),  (1914),  16  D.  L.  R.  17; 
24  Man.  L.  R.  143.  So  where  enough  was  shown  to 
make  it  appear  advisable  that  the  company  should  be 
wound  up,  in  Be  Bedpath  Motor  Vehicles  Co.  (1904), 
4  0.  W.  R.  515,  the  Court  gave  leave  to  amend,  offer 
additional  evidence  and  again  present  the  petition; 
see  also  Be  Etvart  Carriage  Works,  Ltd.  (1904),  8 
0.  L.  R.  527;  Be  Abbott  Mitchell,  Sc,  Co.,  Ltd.  (1901), 

2  O.  L.  R.  143.  Where  the  petition  can  only  be 
amended  by  alleging  facts  of  insolvency  arising  since 
the  date  of  filing  the  petition  leave  to  amend  will  be 
refused;  for,  by  section  5,  the  winding-up  commences 
from  the  service  of  notice  of  presentation  of  the  peti- 
tion and  the  rights  of  other  persons  may  be  affected 
bv  such  amendment :  Be  Kootenay  Brewing  Co.  (1896- 
99),  6  B.  C.  R.  112. 
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Notice  of  application.  Sees.  12-13. 


The  four  days'  notice  need  not  be  clear  days:  Ee  Notice  of 
Arnold  Chemical  Co.  (1901),  2  0.  L.  R.  671.     Under  ^^pp^^*=^*^<^"- 
the  rules  in  force  in  Manitoba  apparently  four  clear 
days'  notice  is  necessary  except  in  cases  of  special 
hardship ;  and  a  Sunday  will  not  '  be  included :   Ash- 
down  Hardtvare  Co.  v.  Residential  Building  Co.  (1914- 
5),  7  W.  W.  R.  690.    Thus  a  notice  given  on  the  first 
day  of  the  month  for  a  hearing  on  the  fifth  is  sufficient : 
Be  Maritime  Wrapper  Co.  (1899-02),  35  N.  B.  R.  682. 
The  provision  for  four  days '  notice  of  the  application  waher. 
cannot  be  waived  by  the  company,  and  in  the  absence 
of  requisite  notice  the  order  Cannot    be    made,    and 
although   there   is   power   to   grant   an   adjournment 
under  s.  14  this  will  not  be  done  if  there  are  other 
applications  pending:  Be  Farmers'  Bank  (1910),  22 
0.  L.  R.  556.       In  Great  West  v.  Installations  Ltd. 
(1914),  15  D.  L.  R.  896  (Alta.)  it  was  held  that  notice 
was  waivable;  followed  in  the  same  province  in  Re 
The  Winding-up  Act;  Be  The  Consumers'  Coal  Co., 
Ltd.  (1917),  2  W.  W.  R.  143,  where  it  was  held  that 
service  of  notice  could  be  dispensed  with  under  proper 
circumstances,  e.g.,  where  instructions  to  counsel  to 
appear  liad  been  authorized  at  a  meeting  of  tjie  board 
and  counsel  had  in  fact  appeared. 

Apparently  notice  is  dispensed  with  where  the  com- 
panv  is  a  partv  to  tlie  application:  Cie.  Ponthriand  v. 
Cosky  (1912-13),  14  Que.  P.  R.  19. 

The  notice  referred  to  in  the  section  has  reference 
to  the  hearing  and  not  to  the  filing,  within  the 
meaning  of  s.  5:  Be  Halifax  Power  Co.  (1917),  36  D. 
L.  R.  393. 

Tlie  notice  must  be  served  on  the  company.  Ser- 
vice on  an  assi.gnee  for  creditors  is  not  a  compliance 
with  s.  13  (2):  In  re  Bodney  Casket  Co.  (1906),  12 
O.  T..  R.  409.  Service  on  the  creditors,  contributories 
or  slinreholders  is  not  required,  but  notice  of  applica- 
tion to  appoint  a  liquidator  should  be:  Be  Qu'Apprlle 
Valley  Farming  Co.  (1888),  5  Man.  R.  160. 
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Sees.  12-13.  These  mav.  however,  appear  ex  gratia :  Re  McLean, 
Application  ^"^fmson  (0  Biodic,  Ltd.  (1910),  2  0.  W.  N.  294.  The 
for  order.  curator  of  ail  insolvent  bank  is  entitled  to  notice  of 
the  presentation  of  the  petition:  Re  Farmers'  Bank 
(1910),  22  0.  L.  R.  556.  Tlie  requirements  as  to  service 
are  governed  by  the  general  rules  of  practice  in  force 
in  the  relative  province,  unless  special  rules  have  been 
made  under  s.  134,  wliich  will  then  apply.  But  the 
Consolidated  Rules  of  Practice  in  Ontario  are  not 
made  applicable  by  the  Winding-up  Act  so  as  to 
enable  the  Court  to  shorten  the  period  o'f  notice  of  the 
application:  Re  Farmers'  Bank,  supra. 

Evidence  in  support  of  petition. 

Evidence  in  The  petitioner  must  prove  his  case :  Be  Grundy 
peSn.''^  stove  Co.,  (1904)  7  0.  L.  R.  252;  and  the  allegations 
in  the  petition  should  be  verified  by  affidavit,  for 
there  must  be  evidence  for  the  Court  to  act  upon. 
While  the  Act  does  not  require  an  affidavit  the  rules  in 
force  in  the  various  provinces  generally  do,  because 
a  petition  is  not  evidence:  In  re  Atlas  Canning  Co. 
(1895-7),  5  B.  C.  R.  661.  In  In  re  Maritime  Wrapper 
Co.  (1899-02),  35  N.  B.  R.  682,  it  was  held  that  the 
allegations  in  the  petition  could  be  proved  at  the 
hearing  and  need  not  be  verified  by  affidavit. 

A  petitioner  is  not  entitled  to  discovery :  Re  West 
Devon  Great  Consols  Mine  (1884),  27  Ch.  D.  109,  but 
under  the  practice  in  Ontario  the  evidence  of  any 
witness  may  be  obtained  for  use  in  support  of  the 
petition:  Con.  Rule  228.  _ 

Unless  or  until  rules  of  procedure  are  made  under 
s.  134  of  the  Act  the  rules  of  practice  in  force  in  the 
relative  province  are  made  applicable  by  s.  135:  Re 
Belding  Lumber  Co.,  Ltd.  (1911),  23  0.  L.  R.  255.  So 
where  the  practice  of  the  Court  is  to  support  petitions 
l)y  affidavits  and  viva  voce  evidence,  shareholders 
petitioning  for  a  winding-up  were  held  entitled  to 
examine  the  company's  directors  as  witnesses  in 
.support  of  the  petition:  Re  Baynes  Carriage  Co. 
(1913),  7  D.  L.  R.  257;  27  0.  L.  R.  144. 
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Where   the   rules   require  an  affidavit  to  be  filed  Sees.  12-13. 
before  the  presentation  of  the  petition  this  require- 
ment  must  be  observed:  Re  Kootenay  Brewing  Co. 
(1896-99),  6  B.  C.  R.  112;  leave  to  file  a  supplemen- 
tary affidavit  will  generally  be  refused :  ibid. 

When  as  between  two  competing-  petitions  the 
order  is  made  on  the  one  later  in  point  of  time,  owing 
to  failure  to  file  the  affidavit  in  support  of  the  earlier 
petition  before  service  of  the  latter,  as  required  by  the 
rules,  this  is  not  a  proper  case  for  appellate  interfer- 
ence: Re  Belding  Ltimher  Co.  (1911),  23  0.  L.  R.  255. 

The  affidavit  should  be  made  by  the  petitioner, 
but  an  affidavit  made  by  the  petitioner's  agent  or 
solicitor  may  be  sufficient:  Re  Qu'AppeUe  Valley 
(1888),  5  Man.  R.  160,  166;  and  see  Re  African  Farms 
Ltd.  (1906),  1  Ch.  640.  It  has  been  held  that  in 
Manitoba  a  petition  for  a  winding-up  order  can  not 
be  sujjported  by  statements  verified  by  affidavit  on  in- 
formation and  belief:  Re  Manitoba  Commission  Co. 
(1912),  2  D.  L.  R.  1,  though  the  English  practice  and 
that  in  Ontario  and  Britisli  Columbia  is  otherwise:  Re 
The  Colonial  Investment  Co.  of  Winnipeg  (1914),  14 
D.  L.  R.  563,  572.  An  affidavit  of  a  person  who  deposes 
on  information  and  belief,  and  who  on  cross-examina- 
tion appears  to  have  no  knowledge  of  the  facts,  is  a 
nullity:  In  re  Atlas  Canninf/  Co.  (1895-7),  5  B.  C.  R. 
661  ;  see  also  Outlook  Hotel  "(1909),  2  Sask.  L.  H.  435. 
Where  the  rules,  as  in  Manitoba,  do  not  permit  an  affi- 
davit on  information  and  belief,  a  general  verification 
by  affidavit  of  vai'ious  paragra])lis  of  the  jji'tition  is  not 
1o  lie  eiic()ui-aue(|,  but  coiistitutes  cvidcnce  wliicli  may 
))e  given  elTccI  1o  in  the  absence  of  any  conHicling 
matei'ial  :  /t'r  Tlic  Colo»/ial  Inresfment  Co.  of  W'inni- 
peg  (1914).  14  I).  I.  R.  563,  574. 

II  is  tJH'  j)ra('tice  i"  Ontai'io  to  sei"ve  llie  affidavits 
with  the  petition,  ])ut  quarry  whether  this  is  iieces- 
sa>y  niiiess  the  rules  locall>  applicalih'  specifically 
re(|iiire  it.  For  the  practice  in  Saskatchewan  see  He 
Outlook  Hotel  Co.  (1909),  2  Sask.  L.  R.  435,  437. 

Under  the  practice  of  the  Courts  in  tlie  Province 
of    Ontario    the    (»fficers    of    the    company    may    ))(• 
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Sees.  12-13.  t'\;iiiiiiu'(l  and  tlu'ii'  dcijosilioiis  may  ho  filed  in  sup- 
iCx idciu-e  ill  I»<>il  <'l'  tlic  ajt] )ru'a t iou  for  tlic  winding  up  of  the 
p."t?tTon  "'  company.  JSonietimos  the  company  itself  or  its  officers 
admit  the  insolvency.  In  such  case  the  preferahle 
practice  is  for  the  company  to  appoint  counsel  to 
a[)i)ear  on  their  belialf  on  the  heai-ing  and  admit  the 
insolvency  rather  than  to  obtain  an  affidavit  from 
one  of  the  officers  of  the  company  whose  statement 
having  regard  to  the  decisions  heh)w  quoted  may  prove 
insufficient. 

It  will  usually  be  desirable  to  supplement  the 
affidavit  by  such  additional  evidence  as  is  obtainable, 
and  if  any  question  is  likely  to  arise  regarding  the 
existence  or  validity  of  the  petitioner's  claim,  then  to 
set  forth  fully  the  facts  proving  his  claim. 

Where  the  evidence  depends  upon  statements 
which  have  been  exhibited  by  the  company,  or  ad- 
missions made  by  them,  or  written  admissions  or 
correspondence,  these  should  be  set  forth  as  exhibits 
to  the  affidavit  filed. 

The  deponent  on,  an  affidavit  filed  in  support  of 
the  petition  may  be  cross-examined  thereon :  Re 
Manitoba  Commission  Co.,  (1912),  2  D.  L.  R.  1  at  p.4; 
so  also  the  affiant  of  an  affidavit  in  opposition  under 
the  Manitoba  Winding-up  Act  and  rules :  Re  Manitoba 
Commission  Co.  (1911-2)  19  W.  L.  R.  893.  But  peti- 
tioners are  not  entitled  to  a  preliminary  order  that  cer- 
tain of  the  company's  officers  should  produce  the  books 
of  the  company  and  auditors'  reports  on  their  examin- 
ation as  compulsory  witnesses  in  support  of  the  peti- 
tion :  Re  Raynes  Carriage  Co.  (Decision  No.  2),  (1912), 
8  X>.  L.  R.  309. 

The  non-payment  of  a  disputed  debt  is  no  proof 
of  insolvency:  Re  Wheal  Lovell  Mining  Co.  (1849), 
1  Mac.  &  G.  1,  and  Gold  Hill  Mines  (1882),  23  Ch.  D. 
211 ;  whether  there  is  a  debt  must  be  settled  by  action 
before  petition:  Re  Great  Rritain  Mutual  Life  Assur- 
ance Society  (1880),  16  Ch.  D.  246;  but  the  Court  will 
determine  existence  of  debt,  if  possible,  on  hearing 
petition:  Re  Imperial  Silver  Quarries  (1868),  16  W.  R. 
1220;  Re  Anglo-Ravarian  Steel  Rail  Co.  (1899),  W.  N. 
80. 
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If  the  dispute  is  bona  fide  the  Court  will  restrain  Sees.  12-13. 
petition:  Cercle  Restaurant  Castiglione  Co.  v.  Lavery  " 

(1881),  18  Ch.  D.  555;  ^^igcr  Merchants  Co.  v.  Capper 
(1877),  18  Ch.  D.  557. 

Misconduct  of  directors  is  no  ground  for  petition 
unless  producing  insolvency:  Re  Anglo-Greek  Steam 
Co.  (1866),L.  R.  2Eq.  11. 

Non-payment  of  a  judg-ment  is  no  acknowledgment 
of  insolvency:  Re  Qu'Appelle  Valley  Farming  Co. 
(1888),  5  M.  R.  160. 

Non-appearance  of  a  company  to  oppose  a  petition 
is  no  sufficient  acknowledg-ment  of  insolvency  within 
s-s.  id)  oi  s.  3:  Re  Lake  Winnipeg  T.  L.  S  T.  Co. 
(1891),  7  M.  R.  255. 

The  petitioner,  who  was  president  of  the  company, 
and  also  a  large  creditor,  made  affidavit  that  he  knew 
the  company  to  be  unable  to  pay  in  full,  but  gave  no 
comparative  statement.  Held,  not  sufficient  evidence 
of  insolvency:  Re  Lake  Winnipeg  T.  L.  d  T.  Co., 
supra. 

The  affidavits  in  support  of  the  petition  must  bring 
it  strictly  witliiii  tlic  words  of  the  section.  An  affidavit 
of  ''insolvency  within  the  meaning  of  the  section" 
without  stating  facts  is  insufficient:  Re  Rapid  City 
Farmers  Elevator  Company  (1894),  9  Man.  L.  R.  574, 
following  Re  Qu'Appelle  Valley  Farming  Co.  (1888), 
5  .Man.  L.  R.  160.  See  Re  Lake  Winnipeg  Transporta- 
tion Lumber  &  Trading  Co.  (1890),  L.  J.  358;  7  Man. 
L.  R.  255;  Chapel  House  Colliery  Co.,  24  Ch.  D.  259, 
270. 

Where  a  petitioning  creditor's  debt  is  established  I'-actico. 
and  there  is  evidence  lliai  the  company  is  unable  to 
pay  its  debts  within  the  mejining  of  tlie  statute  a 
windiug-u])  oi-der  is,  s])eaking  generally,  as  against 
the  comi)any  ex  debito  justitiae,  and  not  a  matter  of 
discretion:  Boives  v.  Hope  M.  Life  Insurance  Co. 
(1865),  11  II.  L.  C.  402;  Re  Western  of  Canada  Oil  Co. 
(1873),  L.  R.  17  E(i.  1  ;  Re  Chapel  House  Colliery  Co. 
(1883),  24  Ch.  D.  259;  Re  Uniguay  Central  Ry.  Co.  of 
Monte  Video  (1879),  11  Ch.  D.  372;  Re  Great  Western 
{Forest  of  Dean)   Coal  Consumers'    Co.    (1882),    21 
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Sees.  12-13.  rii.    I>.    77:1;    /,'(     West   Harlhpool    Iron    Works    Co. 

Ap,mcatk^  (1875),  L.  R.  10  Ch.  6]S;  Re  Isle  of  Wighf  Ferry  Co. 

■forordor.  (18G5),  2  H.  &  M.  597;  but  this  rule  does  not  apply 
MS  between  the  i)etitionini>-  creditor  and  other  credi- 
tors, and  if  the  majority  oppose  the  Court  ought  to 
regard  their  wishes:  Re  West  Tlartlepool  Iron  Works 
Co.  (1875),  L.  R.  10  Ch.  618;  W^rstern  of  Canada,  etc., 
Co.  (1873),  17  Eq,  1;  ChaiJel  House  Colliery  Co. 
(1883),  24  Ch.  D.  259;  Re  E.  Bishop  d  Sons,  Limited 
[1900]  2  Ch.  254;  but  the  opposing-  creditors  must 
prove  their  case:  Re  Krasnapolsky  Co.  [1892]  3  Ch. 
174. 

Wliel'e  the  Court  was  satisfied  on  the  evidence  that 
the  company  was  unable  to  pay  its  debts,  a  winding- 
up  order  was  made,  though  a  call  had  been  made, 
wliich  the  company  alleged  would  meet  its  embarrass- 
ments:  Ex  parte  Spartali  S  Tahor;  Re  International 
Contract  Co.  (1866),  14  L.  T.  726. 

Where  a  Banking  Company  had  stopped  payment, 
and  the  petitioning  creditor  proved  his  debt  and  re- 
fusal to  pay,  the  Court  refused  to  assent  to  a  sug- 
gestion that  the  company  would  resume  business  in  a 
few  days,  and  made  the  order  as  ex  dehito  justitiae : 
Re  Consolidated  Bank  (1886),  14  L.  T.  656. 

A  shareholder's  petition  on  the  ground  of  impair- 
ment of  capital  must  be  accompanied  by  evidence 
therefor  apart  from  his  affidavit:  Re  A  Company 
0917),  34  D.  L.  R.  396,  27  Man.  L.  R.  540. 

Petition  Geanted. 

Petition  I"  the  following  cases  the  order  was  made  on  the 

jrranted.  petition  of  a  Creditor,  though  opposed  by  the  com- 
pany: Re  Commercial  Bank  of  South  Australia  (1886), 
33  Ch.  D.  174;  General  Rollinrj  Stock  Co.  (1865),  34 
Beav.  314;  Isle  of  Wight  Ferry  Co.  (1865)  2  H. 
&  .M.  597;  Family  Endoivment  Society  (1870),  L.  R. 
5  Ch.  118;  National  Provincial  Life  Ass.  Co.  (1870), 
L.  R.  9  Eq.  306;  General  Co.  for  Promotion  of  Land 
Credit  (1870),  L.  R.  5  Ch.  363;  Princess  of  Reuss  v. 
Bos  (1871),  L.  R.  5  H.  L.  176;  King's  Cross  Indus- 
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trial  Dwellings  Co.  (1870),  L.  R.  11  Eq.  149;  Re  Home  Sees.  12-13. 
Assurance  Association  (1871),  L.  R.  12  Eq.  112;  Flag- 
staff  Silver  Mining  Co.    (1875),   L.  R.   20  Eq.   268; 
Globe  New  Patent  Iron  Co.  (1875,  L.  R.  20  Eq.  337. 

A  company 's  sphere  of  action  being  out  of  Canada 
is  no  bar  to  its  being  wound  up  provided  it  is  incor- 
porated there  and  is  insolvent :  Re  Madrid  &  Valencia 
Ry.  Co.  (1849),  3  Dom.  &  Sm.  127;  Re  Factage  Paris- 
ien  (1865),  34  L.  J.  Ch.  140.  Nor  the  fact  that  all  its 
members  are  foreigners :  Re  General  Company  for 
Promotion  of  Land  Credit  (1870),  5  Ch.  363. 

Petition  Dismissed. 

In  the  following  cases  a  petition  by  a  creditor  was  Petition 
dismissed.  Association  illegal:  Padstoiu  Total  Loss 
Assn.  (1882),  20  Ch.  D.  137;  Petitioner  a  debenture 
holder:  Heme  Bay  Waterivorks  Co.  (1878),  10  Ch. 
D.  42;  Re  Uruguay  Central  Ry.  Co.  (1879),  11  Ch.  D. 
372. 

Petition  opposed  by  the  majority  of  creditors  and 
it  did  not  appear  that  the  petitioner  would  gain  any- 
tliing  by  an  order :  Re  Free  Fishermen  of  Faversham 
(1887),*36  Ch.  D.  329;  Re  Chapel  House  Colliery  Co. 
(1883),  24  Ch.  D.  259;  Re  Uruguay  Central  Ry.  Co. 
(1879),  n  Ch.  D.  372. 

Petitioners'  claim  for  unliquidated  damages  and 
disputed:  Pen-y-Van  Colliery  Co.  (1877),  6  Ch.  D.  477. 

Petitioners'  debt  assigned  since  petition  was  pre- 
sented: Re  Paris  Slmtinq  Rink  Co.  (1877),  5  Cii.  D. 
959. 

Where  twenty-one  days  after  demand  had  not  ex- 
pired when  petition  presented:  Re  Catholic  Publish- 
ing Co.  (1864),  2  T).  J.  &  S.  116. 

Petitioners'  d('l)t  disi)uted  twenty-one  days  after 
demand  had  claijscd  before  petition  was  presented: 
London  S  Paris  Ranking  Corporation  (1874),  19  Kq. 
444;  London  Wharfing  S  Warrhovsing  Co.  (1865),  35 
Beav.  37;  Rr  Twprrial  Ugdrninrlhir  Hotel  Co.  (1883), 
49  L.  T.  147. 
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Sees.  12-13.  Petitioners'  debt  small  and  disputed  and  no  evi- 
P^.fjji^^  (.leiieo  of  the  company's  insolvency  was  adduced:  Re 
dismissed.  Oold  Hill  Mines  (1882),  23  Cli.  D.  210;  Niger  Mer- 
chants Co.  V.  Capper  (1877),  18  Ch.  D.  557;  Re 
Positive  Government  Ins.  Co.,  (1877),  W.  N.  23;  Re 
British  Alliance  Assurance  Corporation  (1877),  W. 
X.  261;  Ex  p.  Neuchatd  Asphalt  Co.  (1883),  W.  N. 
17. 

Petitioner's  debt  small  and  attached  by  judgment 
creditor  of  his  own:  Re  European  Banking  Co.  (1866), 
L.  R.  2  Eq.  521. 

Petitioners'  debt  not  disputed  but  majority  of 
creditors  preferring  a  voluntary  winding-up:  Langley 
Mill  Steel,  etc.,  Co.  (1871)  L.  R.  12  Eq.  26;  Re  The 
Oro  Fiuo  Mines  (1900),  7  B.  C.  R.  388. 

Where  the  company  had  made  a  voluntary  assign- 
ment for  the  benefit  of  creditors  and  it  was  the  desire 
of  the  great  majority  in  number  and  value  of  the 
creditors  that  liquidation  should  proceed  under  the 
assignment:  Walefield  Rattan  Co.  v.  Hamilton  Manu- 
facturing Co.  (1893),  24  0.  R.  107:  See  Re  E.  Bishop 
d-  Sons,  Limited  (1900),  2  Ch.  254.  See  further  notes 
to  s.  14. 

Petition  Adjourned. 

Petition  In  the  following  cases  a  petition  by  a  creditor  was 

at  journe  .  (^i.(jgi.e(j  to  staud  ovcr  to  see  if  means  could  be  found 
for  paving  dissentient  creditors :  Re  Western  of 
Canada  Oil  Co.  (1873),  L.  R.  17  Eq.  1;  Re  St.  Thomas' 
Dock  Co.  (1876),  2  Ch.  D.  116;  Re  Exmouth  Docks  Co. 
(1873),  L.  R.  17  Eq.  181;  Re  Brighton  Hotel  Co. 
(1868),  L.  R.  6  Eq.  339;  Re  Heme  Bay  Waterworks 
Co.  <1878),  10  Ch.  D.  42.  But  see  per  Stirling,  J.,  Re 
Borough  of  Portsmouth  Tramways  Co.  [1892],  2  Ch. 
362. 

In  these  cases  the  order  as  betw^een  the  petitioning 
creditor  and  the  company  is  ex  dehito  justitiae,  and 
the  enlargement  of  the  hearing  is  granted  on  the 
representations  and  washes  of  creditors  other  than 
the  petitioner,  not  on  the  application  of  the  company 
or    of    contributories.      Compare    Re    International 
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Contract  Co.   (1866),  14  L.  T.  726;  Re  C onsolidatcd Sees.  12-lZ. 
Bank  (1866),  14  L.  T.  656. 

Petitioner  was  a  debenture  holder,  and  the  petition 
was  ordered  to  stand  over  for  inquiry  whether  the 
company  had  any  assets  other  than  those  comprised 
in  the  debentures:  Re  OlatJie  Silver  Mining  Co. 
(1884),  27  Ch.  D.  278. 

Petition  opposed  by  a  majority  of  creditors,  and 
it  was  ordered  to  stand  over  for  six  months  on  terms, 
this  being  considered  more  beneficial  to  the  other 
creditors  than  dismissing  it:  Re  Great  Western  Coal 
Consumers  Co.  (1882),  21  Ch.  D.  769. 

Petitioners'  debt  disputed:  Ex  p.  The  Rhydydefed 
Colliery  Co.  (1858),  3  De  G.  «&  J.  80;  Re  Inventors 
Association  (1865),  2  Dr.  &  Sm.  553;  Re  Imperial 
Guardian  Life  (1870),  L.  R.  9  Eq.  4:4.1 ;  Bowes  v.  Hope 
Life  Ins.  Co.  (1865),  11  H.  L.  C.  389;  Re  General 
Exchange  Bank  (1866),  14  W.  E.  827;  Re  Universal 
Bank  (1866),  14  W.  R.  906.  And  see  The  Brighton 
Club  (1865),  35  Beav.  204;  11  Jur.  N.  S.  436.  See  also 
Re  Edmonton  Breiving  S  Malting  Co.  (Alta.)  (1918), 
2  W.  W.  R.  350. 

Who  May  Petition: 

It  is  to  be  noted  that  a  person  may  be  a  'creditor' who  may 
within  tlie  meaning  of  s.  12  and  s.  2  (j),  and  therefore  ^"'''*''*°- 
entitled  to  petition  when  a  company  has  ))ecome  insol- 
vent, even  though  he  is  not  a  creditor  to  whom  a  debt 
is  'then  due'  so  as  to  be  entitled  to  ])roceed  under  s.  4. 
"A  creditor,  in  its  primary  meaning,  imports  one  to 
whom  a  debt  is  due,  in  a  secondary  meaning  one  to 
whom  money  is  owing  but  the  period  of  payment  has 
not  arrived,  debitum  in  praesenti  solvendum  in  futuro. 
Section  6  (now  s.  4)  of  the  Act  refers  to  a  creditor 
whose  debt  is  'then  due';  in  section  8  (now  s.  12)  the 
term  is  'creditor'  only.  The  distinction  is  not  un- 
meaning. In  the  one  case  the  debt  must  be  due,  in  the 
other  it  need  not  be  due.  Tn  the  latter  case  wlioii  a 
company  lias  become  insolvent  such  n  r-nMlitor  can  be 
a  petitioner":  hi  re  Atlas  Canning  Co.  (1895-7),  5 
P,.  C.  U.  (iC.l  ;i1  p.  668. 
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Sees.  12-13.  A  secured  creditor  may  petition  even  though  he 
^y,j^, ijj.j^  lias  a  lien  for  the  full  amount  of  liis  claim:  Re  StratJiy 
petition!'  Wire  Fence  Co.  (1904)  8  0.  L.  R.  186,  192;  and  cf.  In 
re  Great  Western  Coal  Consumers  Co.  (1882),  21  Gh. 
D.  769;  but  he  need  not  state  the  value  of  his  security: 
Moor  V.  Anglo-Italian  Bank  (1878-9),  10  Oh.  D.  681; 
Re  Cushirir/  Sulphite  Fibre  Co.  (1904-06),  37  N.  B.  R. 
254. 

Whether  a  bondholder  is  eiititled  to  petition  de- 
pends on  the  terms  of  his  security.  If  a  direct  debt 
from  the  company  to  the  holder  is  created  in  the  bonds 
and  there  is  no  covenant  with  the  trustees  of  the 
covering  trust  deed  the  bondholder  may  petition:  In 
re  Olathe  Silver  Mining  Co.  (1884),  27  Ch.  D.  278;  but 
not  if  the  covenant  is  with  the  trustees  only:  In  re 
Uruguay  Central  (1879),  11  Ch.  D.  372.'  In  Re 
Cushing  Sulphite  Fibre  Co.  (1904-5),  37  N.  B.  R.  254, 
two  judges  thought  that  the  bonds  in  question  fell 
under  the  Uruguay  Central  case,  but  the  majority  of 
the  Court  held  that  the  bondholder  was  entitled  to 
petition. 

Holders  of  debenture  stock  secured  by  trust  deed 
in  which  the  covenant  to  pay  principal  and  interest 
is  between  the  company  and  tlie  trustee,  although  the 
covenant  is  to  pay  the  debenture  stockholders,  are  not 
creditors  entitled  to  present  a  winding-up  petition. 
They  are  cestuis  que  trust  only:  Dunderland  Iron  Ore 
Co.  (1909),  1  Ch.  446. 

The  following  have  been  held  entitled  to  petition: 
An  executor  of  a  creditor :  Re  Masonic  and  General 
Life  Assurance  Co.  (1885),  32  Ch.  D.  373;  an  assignee 
legal  or  equitable  or  bona  fide  holder  of  a  debt;  Re  The 
Ooregum  Mining  Co.  (1885),  29  Sol.  J.  204;  Mont- 
gomery Ship  Collision  Doors  Syndicate  (1903),  72 
L.  J.  Ch.  624  (but  the  real  and  beneficial  owners  of  the 
debt  should  join  in  the  petition  and  proof:  Re  People's 
Loan  (1906),  7  0.  W.  R.  253);  a  company:  Ex  p. 
Mexican  Santa  Barbara  Mining  Co.  (1890),  34  Sol.  J. 
269;  an  assignee  to  whom  the  company  has  made  an 
assignment  for  the  benefit  of  its  creditors :  National 
Automobile  (1914),  7  0.  W.  N.  22,   in   which   it   was 
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directed  that  the  order  should  go  on  the  filing  of  a  Sees.  12-13. 
written  consent  by  a  creditor  or  shareholder  to  the 
amount  required  by  s.  12.  A  shareholder  may  petition, 
even  though  there  is  a  voluntary  winding-up  pending : 
National,  dtc,  Ltd.  (1902),  2  Ch.  D.  34,  and  notwith- 
standing that  his  shares  carry  no  voting  rights: 
Canada  Provident  and  Investment  Cor.  (1913),  14 
D.  L.  E.  782;  but  if  his  shares  are  fully  paid  he  has  no 
locus  standi  to  petition  unless  he  alleges  that  there  is 
a  surplus  and  supports  his  allegation  by  evidence,  for 
otherwise  he  has  no  interest  in  the  winding-up :  In  re 
Vron  Colliery  Co.  (1881-2),  20  Ch.  D.  442,  447. 

That  the  petitioner  is  an  execution  creditor  is  no 
bar  where  there  are  several  execution  creditors :  Lake 
Winnipeg,  dc,  Co.  (1891),  7  Man.  R.  255. 

The  debt  must  be  unquestioned  and  liquidated: 
Schneider  v.  Laurentide  (1914),  15  Que.  P.  R.  271. 

An  equitable  debt  will  support  a  petition:  Re 
London  and  Birmingham  Flint  Glass  Co.  (1859),  1 
]).  F.  &  J.  257. 

A  garnishee  order  against  a  company  does  not 
make  the  garnishor  a  creditor  of  the  company:  Re 
Combined  Weighing  Machine  Co.  (1889),  43  Ch.  D. 
99. 

An  hypothecary  creditor,  who  is  not  personally  a 
creditor  of  a  company,  but  can  only  take  hypothecary 
action  against  it  by  reason  of  being  in  possession  of 
immovables,  has  no  status  to  demand  that  it  be  put 
in  liquidation:  Leduc  v.  Kensington  Land  Co.  (1900), 
IG  R.  J.  Q.  213  (S.  C). 

Persons  who  are  parties  to  a  deed  of  assignment 
made  by  the  company  for  the  benefit  of  its  creditors 
and  whereby  an  extension  of  time  for  payment  of  Ihe 
company's  debts  is  agreed  to,  are  estop]io(l  from 
l)resenting  a  winding-up  petition  until  the  period  of 
extension  lias  expired:  In  re  Atlas  Canninr/  Co. 
(1895-97),  5  B.  C.  R.  fiCl. 

Petitioning  wlfhoiH  rensonjilile  ;nid  ])r()bnble  cause 
is  a  ground  for  Jiction  by  eonqmiiy:  Quartz  Hill  Cnn- 
solidatrd  Cold  Mining  Co.  v.  Egre  (1883),  11  Q.  B.  D. 
674;  Snppresio  veri  will  defeat  petition;  Ex.  p. 
Barnrlt;  Rr  TpsirirJ,  Rg.  Co.  (1849),  1  DeO.  S:  Sin.  744. 


Shaiv- 
holder 
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Sees.  12-13.  A  shareholder  may  petition  in  tlie  cases  mentioned 
~  ill  pai-ni;rni)hs  (a)  and  (b)  of  s.  11,  but  not  on  the 
ground  of  insolvency  under  paragraph  (c) :  Re  A 
Company  (1917),  34  D.  L.  R.  396,  27  Man.  R.  540.  See 
also  Be  Colonial  Investment  Co.  (No.  2)  (1914),  15 
D.  L.  R.  634.  In  the  cases  mentioned  in  paragraphs 
(d)  and  (e)  the  petitioning  shareholder  must  hold 
shares  to  at  least  five  Iniiulrcd  dollars. 


Power  of 
court  on 
application. 


14.  The  Court  may,  on  application  for  a  winding-up  order, 
make  the  order  applied  for,  dismiss  the  petition  with  or  without 
costs,  adjourn  the  hearing  conditionally  or  unconditionally,  or 
make  anv  interim  or  other  order  that  it  deems  just.  E.  S.,  c. 
129,  s.  9.^ 

Compare  Imperial  Companies  Act,  1862,  s.  86. 

It  has  been  said  that  on  insolvency  being  shown  a 
creditor  is  entitled  to  an  order  ex  debito  justitiae,  but 
the  words  of  the  section  imply  a  discretion  in  the 
Court:  In  re  Strathy  Wire  Fence  Co.  (1904),  8 
0.  L.  R.  186,  192,  where  Garrow,  J.A.,  said:  'Some  dis- 
cretion must,  in  my  opinion,  be  exercised  in  every 
case.  The  Court  must  before  granting  the  order,  see 
that  the  petitioner  has  a  lawful  claim,  that  the  com- 
pany is  insolvent,  that  there  are  assets  to  be 
administered  and  that  the  proceedings  proposed  are 
necessary.' 

The  most  that  can  be  said  is  that  when  a  creditor 
has  made  out  a  case  under  the  Act  he  is  generally  or 
prima  facie  entitled  to  an  order :  In  re  Chapel  House 
Colliery  Co.  (1883),  24  Ch.  D.  259  at  p.  268. 


No  assets. 

No  assets.  An  order  Avill  not  be  made  where  it  is  shown  that 

there  are  no  assets  which  the  liquidator  can  receive: 
In  re  Chapel  House  Colliery,  supra;  Okell  v.  Morris, 
Sc,  Co.  (1902),  9  B.  C.  R.  153;  In  re  Georgian  Bay 
Ship  Canal  Co.  (1899),  29  0.  R.  358;  Be  Ocean  Falls 
Co.  (1913),  13  D.  L.  R.  265.  But  see  contra.  Be  Alex- 
ander Dunbar  Sons  (&  Co.  (1910),  9  E.  L.  R.  217.  It 
is  different  if  there  are  some  assets:  In  re  Manitoba 
Commission  Co.  Ltd.  (1913),  9  D.  L.  R.  436;  Be  Lacey 
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£  Co.  (1877),  46  L.  J.  Cli.  660;  or  if  it  is  not  clear  tliat  Sect.  14. 
there  will  be  none,  e.g.,  where  there  are  shares  sub- 
scribed  for  but  not  fully  paid  up:  In  re  Georgian  Bay 
Ship  Canal  Co.  (1899),  29  0.  B.  358;  or  where  there 
is  a  probability  that  the  creditors  will  derive  some 
benefit  from  the  order:  Re  South  East  Corporation 
(1915),  23  D.  L.  R.  724.  The  onus  is  on  those  oppos- 
ing the  petition  to  show  that  the  creditors  will  derive 
no  benefit,  ibid. 

Under  special  circumstances,  e.g.,  where  a  receiver 
for  debenture  holders  has  carried  on  the  business  of 
the  company  and  has  incurred  further  liabilities,  an 
order  may  be  made,  even  though  the  assets  are  small 
and  more  than  covered  by  the  debentures  and  the 
petitioners  can  not  shoAV  that  there  will  be  any  surplus 
for  them :  Re  Chic  (1905),  2  Ch.  345. 

Wliere  debentui'e  holders  were  carrying  on  the 
business  of  the  company,  although  no  receiver  had 
been  appointed,  an  order  was  made  in  favor  of 
petitioning  judginent  creditors  on  the  ground  that  it 
was  just  and  equitable  to  wind  up  the  company  even 
assuming  that  the  assets  were  insufficient  for  the  de- 
benture liolders:  In  re  Alfred  Melson  Ltd.  (190(5),  1 
Ch.  841.  Under  the  later  English  decisions  the  order 
will  not  be  refused  because  the  assets  are  insufiicient 
()i-  because  there  are  no  assets;  and  if  the  order  will 
l)e  useful,  though  not  necessafily  fruitful,  there  is 
jurisdiction  to  make  it:  Re  Criqglestone  Coal  Co. 
'(19()(i),  2  Uh.  327. 

Proceed  1)1  fis  ininecessdry. 

If  it  does  not  apjjear  that  the  proceedings  ])ro-  |.n„.,„.,iiiigs 
posed  are  necessary  an  order  will  not  be  made:  /^^  "i"i>«'<^s«ao'. 
Sh-atlni  Wire  Fence  Co.  (1004),  8  ( ).  U  R.  186;  nor  if 
tli<'  petitioner  would  gain  nothing  b>  llie  oi'der:  Ite 
East  Kent  Colliery  Co.  (1914),  30  M\  U  W.  659,  but  see 
In  re  The  Cushiiif/  Sid/>hile  Eihre  Co.  (1905),  37 
X.  B.  R.  254. 
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Sect.  14.  Res  judicata. 

Res  Tlie   obji't'lioii   that  a    socoiid    .ipitru'aliou     for    a 

"""""'"■  winding-up  order  can  not  be  made  nl'ter  the  lirsi  ap- 
l)lication  has  failed,  on  the  ground  that  the  matter  is 
res  adjud'icata,  does  not  apply  where  on  the  second 
application  it  appears  that  the  parties  are  not  the 
same  and  that  the  material  urged  in  favor  of  the 
second  aj^plication  is  different,  although  the  purpose 
of  the  application  is  similar  to  that  of  the  former :  Re 
Manitoba  Commission  Co.  Ltd.  (1918),  9  D.  L.  R.  436. 

Contests  between  creditors. 

Contests  be-  Frequently  contests  arise  between  different  classes 
creditors.  of  Creditors  where  one  set  of  claimants  desires  the 
liquidation  to  proceed  under  a  voluntary  assignment 
or  voluntary  winding-up  (in  the  case  of  a  provincially 
incorporated  company)  and  the  other  desires  a 
winding-up  under  the  Act. 

A  winding-up  will  only  be  ordered  when  it  is  in  the 
best  interests  of  all  the  creditors ;  in  the  case  of  a  con- 
(Hct  between  the  creditors  and  shareholders  the  rights 
of  the  former  are  regarded:  Fortin  v.  Dorchester 
(1915),  Que.  48  S.  C.  258. 

Where  an  assignment  for  the  benefit  of  creditors 
lias  been  made  the  Court  will  exercise  its  discretion  in 
granting  or  refusing  a  winding-up  order:  In  re 
Strathy  Wire  Fence  (1914),  8  0.  L.  R.  186,  and  Re 
Olympia  Co.  (1915),  25  D.  L.  E.  620,  where  the  order 
was  refused;  so  also  Re  Maple  Leaf  Dairy  Co. 
(1901),  2  0.  L.  R.  590,  where  the  applicant  was  a  credi- 
tor for  a  small  amount.  Likewise  where  the  com- 
pany's affairs  are  being  wound  up  by  a  trustee  for 
creditors  the  order  has  been  refused:  Re  M.  A. 
Holladay  Co.  (1915),  7  0.  W.  N.  321;  but  see  Re  Tud- 
hope  Motor  Co.,  (1913-4),  5  0.  W.  N.  865. 

In  Re  International  Trap  Rock  Co.  (1915),  8 
O.  W.  N.  461,  an  order  w^as  made, though  there  had  been 
an  assignment  under  which  a  sale  had  been  directed. 
See  also  Re  Heyes  Bros.  (1915),  8  0.  W.  N.  390;  Re 
Elmira,  dc,  Co.  (1916),  10  0.  W.  N.  6. 
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Where  the  petitioner  is  the  only  creditor  desiring    Sect.  14. 
the  order  and  it  is  not  sho"\vn  that  he  has  a  substantial 
interest  the  order  will  not  be  made :  Mardsen  v.  Min- 
nekahda  Land  Co.  (1918),  10  D.  L.  K.  76. 

When  the  petition  is  opposed  by  the  majority  of 
the  creditors  whose  prospects  of  being  paid  would  be 
diminished  by  a  winding-up  under  the  Act  the  order 
will  be  refused:  Re  Ocean  Falls  Co.  (1913),  13  D.  L.  R. 
265 ;  Re  Edmonton  Bretving,  Sc,  Co.  (1919) ,  43  D.  L.  E. 
749.  But  in  a  proper  case  the  rights  of  minority 
creditors  will  be  regarded:  Re  Chas.  H.  Davies  &  Co. 
(1907)  9  O.  W.  R.  993. 

A  single  creditor  is  not  entitled  to  an  order  where 
his  rights  could  be  as  effectively  exercised  by  action 
and  judgment:  Re  International  Electric  Co.  (1914), 
31  0.  L.  R.  348,  353. 

The  court  vAW  not  interfere  with  a  voluntary  and 
order  a  compulsory  winding-up  unless  it  is  shown  that 
the  rights  of  the  petitioners  \vill  be  prejudiced  l)y  the 
voluntary  liquidation  :  Re  Oro  Fino  Mines  (1898-1907), 
7  B.  C.  R.  388;  and  in  National,  Sc,  Co.,  Ltd.  (1902), 
2  Ch.  34,  tlie  Court  refused  to  upset  a  voluntary  li(|iii- 
dation  and  make  a  compulsory  order  at  the  instance  of 
a  shareholder,  the  evidence  being  insufficient  that  any 
benefit  would  thereby  result  to  the  shareholders. 

In  Rr  II  OK  nil  Litliofiraphing  Co.  (1915),  8  0.  W.  N. 
377,  Sutiicrlaiid,  J.,  following  In  re  Crifiglestone  Coal 
Co.,  Ltd.  (1906),  2  Ch.  327,  granted  a  winding-up  order 
at  tlie  instance  of  an  unsecured  creditor  notwitiisland- 
ing  that  a  li(|uidator  api)()inted  under  the  provisions 
of  the  Ontario  Companies  Act  had  disposed  of  the 
coni))any's  assets  and  had  proceeded  generally  with 
the  liquidation  under  that  Act. 

Where  a  petition  is  not  made  for  a  bona  fide  pur- 
pose, but  merely  to  serve  some  collateral  object,  e.g., 
to  put  j)ressiire  on  the  company  for  repayment  ol' 
money  i)aid  on  account  of  a  stock  subscription,  tha 
petition  will  be  dismissed:  Re  A  Company  (1917),  34 
D.  L.  R.  39G,  27  Man.  L.  R.  540. 

Where  a  petitioner  dies  before  the  oider  is  granted, 
an  order  of"  ccvivoi-  will  be  liranlcd  1o  his  executors: 
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Sect.  14.  Nc  Dyucvor  CoUu'i'u's  Co.  (1878),  W.  N.  399;  Re  Com- 
nicrciaJ  Haul:  of  London  (1888),  W.  N.  214. 

A  petition  may  be  aiiieiided  at  the  hearing':  Queen's 
Benefit  Building  Society  (1871),  L.  R.  6  Ch.  815.  And 
altlioiiii'li  i)etition  was  opened  and  evidence  was  gone 
into  leave  was  given  to  amend:  White  Star  Consoli- 
dated Gold  Mininf)  Co.  (1883),  48  L.  T.  815.  See  also 
notes  to  s.  12. 

A  petition  is  not  allowed  to  stand  over  unless 
clearly  necessary:  Metropolitan  Baihvay  Warehous- 
ing Co.  (1867),  15  W.  R.  1121.  Not  even  if  all  parties 
desire,  imless  evidence  shows  such  course  is  desirable : 
Federal  Bank  of  Australia  (1893),  62  L.  J.  Ch.  564. 

If  an  offer  were  made  to  pay  petitioner's  debt  and 
costs,  and  he  afterwards  brought  petition  to  a  hearing, 
costs  incurred  after  the  offer  would  not  be  allowed : 
In  re  Times  Life  Assurance  and  Guarantee  Society 
(1869),L.  R.  9Eq.  382. 

In  England  the  parties  entitled  to  be  heard  on  the 
petition  are  the  company,  its  contributories  and  credi- 
tors, yet  other  people  may  be  heard  as  amici  curiae, 
but  no  appeal  is  allowed  them:  In  re  Bradford  Naviga- 
tion Co.  (1870),  5  Ch.  600. 

And  a  shareholder  may  appear  to  support  or  ob- 
ject: Be  British  Nation  Life  Assurance  Association 
(1872),  14  Eq.  492,  501. 

In  Canada  creditors  may  show  cause  against  or 
may  appear  and  assist  the  petitioning  creditor,  and  are 
entitled  to  costs  of  so  doing:  Re  Lake  Manufacturing, 
etc.,  Co.  (1893),  9  M.  R.  342,  13  C.  L.  T.  81 ;  Re  Alpha 
Oil  Co.  (1887),  12  P.  R.  298. 

Where  there  are  several  competing  petitions  the 
first  applicant  whose  material  is  Avholly  regular  will 
in  general  have  the  carriage  of  the  order:  Re  Farmers 
Bank  of  Canada  (1910),  22  0.  L.  R.  556,  558;  Re  Joseph 
Hall  Mfg.  Co.  (1884),  10  P.  R.  485;  Re  Simpson  d 
Hunter  (1916),  34  W.  L.  R.  850.  If,  however,  the  pro- 
cedure of  the  ajjplicant  first  in  point  of  time  is  irregu- 
lar, e.g.,  if  he  has  failed  to  file  the  affidavit  in  support 
of  his  petition  as  required  by  the  rules,  the  order  will 
be  made  upon  the  second  petition :  Re  Belding  Lumber 
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Co.  (1911),  23  0.  L.  R.  255.      In  Re  Estates,  Limited    Sect.  14. 

(1904),  8  0.  L.  R.  564,  where  there  were  two  petitions, 

the  order  was,  under  the  circumstances,  made  on  both 
petitions,  but  the  conduct  of  the  proceedings  was  given 
to  the  later  petitioner,  a  creditor  for  money  paid  to 
the  company  under  a  contract,  in  preference  to  a  prior 
petitioner,  who  was  an  employee  in  close  touch  \vith 
the  officers  and  management.  See  In  re  The  Constanti- 
nople and  Alexandila  Hotel  Co.  (1865),  13  W.  R.  851; 
Re  The  Commercial  Discount  Co.  (1863),  32  Beav.  198; 
also  Re  Joseph  Hall  Mfg.  Co.  (1884),  10  P.  R.  485. 

Costs  of  Petitioner. 

Until  notice  of  a  prior  petition,  the  court  will  allow  petitioner's 
the  costs  of  all  steps  taken  with  a  view  to  presenting ''°®*^^- 
another  petition:  Re  Manitoba  Milling  Co.  (1891),  8 
M.  R.  426;  Re  Building  Societies'  Trust  (1890),  44  Ch. 
D.  140;  Re  General  Financial  Bank  (1882),  20  Ch.  D. 
276;  Scott  and  Jackson  (1893),  W.  N.  184. 

A  creditor  presenting  a  winding-up  petition  witli 
notice  of  an  earlier  one  does  so  at  his  own  risk  as  to 
costs,  and  can  recover  costs  subsequently  incurred 
only  if  he  can  show  that  the  first  petition  was  presented 
mala  fide  or  collusively:  Re  Manitoba  Milling  Co. 
Co.  (1891),  8  Man.  L.  R.  426.  If,  on  the  other  hand, 
the  second  petition  was  made  in  good  faith  and  without 
notice  of  the  first,  the  second  petitioner's  costs  should 
be  allowed:  Re  Algoma  Commercial  Co.  (1904),  3  0. 
W.  R.  140.  In  Re  Manitoba  Milling  Co.,  supra,  the 
order  made  was  tliat  the  second  petitioner  should  have 
his  share  of  the  costs  of  creditors  supporting  a 
winding-up  order  and  the  costs  of  his  own  petition  to 
and  including  presentation  when  he  first  had  notice  of 
the  earlier  application.  See  also  In  re  Building  So- 
cieties Trust,  Ltd.  (1890),  44  Cli.  D.  140;  Re  Enter- 
prise Hosiery  Co.  (1904),  4  0.  W.  R.  57.  Any  attempt 
to  forestall  a  bona  fido  a[)plicatioii  by  a  friendly  one 
will  not  be  encouraged,  ibid. 

If  any  director  is  attacked  in  the  petition  he  appears 
separately,  and   if   the    case    against  him    fails  lie  is 
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Sect.  14.    c'utitli'd  to  his  costs:     /;/   rr  AncjJo-Greek  Steam   Co. 

to  costs.  With  regard  to  costs  of  the  petition  a  general  rule 

was  laid  down  l^y  Romilly,  M.R.,  in  Be  Humher  Iron 
Works  Co.  (18GG),  L.  R.  'i  Eq.  15,  as  follows  : 

1.  Where  the  Court  refuses  to  make  the  order, 
shareholders  or  creditors  supporting  the  petition  will 
not  have  their  costs ;  shareholders,  directors  or  others 
opposing  the  petition  will  not  have  their  costs  unless 
personally  assailed  by  a  charge  which  is  disproved; 
the  company  opposing  the  order  Avill  have  their  costs 
from  the  petitioner. 

2.  Where  the  Court  makes  the  order,  no  costs  will 
be  given  to  persons  who  appear  to  oppose  the  peti- 
tion; and  shareholders  or  creditors  who,  together  or 
separately,  appear  to  support  the  petition  will  get  one 
set  of  costs  between  them  and  only  one;  the  costs  of 
the  petitioner  and  the  company  will  be  given  out  of  the 
estate. 

This  rule  was  reviewed  in  various  subsequent  cases 
and  the  practice  in  England  now  is  to  give  costs  to  the 
petitioner  if  the  petition  succeeds,  and  to  the  company 
if  it  fails ;  and  further,  to  give  one  set  of  costs  to  the 
contributories  and  one  to  the  creditors  who  support 
the  \\inning  side.  If  the  petition  succeeds  these  costs 
are  given  out  of  the  company's  estate,  if  it  fails  they 
are  given  against  the  petitioner :  Re  European  Banking 
Co.  (1866),  L.  R.  2  Eq.  521;  Be  Peckham  Tram  Co. 
(1888),  57  L.  J.  Ch.  462;  Be  Wiarton,  dc,  Co.  (1904), 
3  0.  W.  R.  393. 

But  some  sufficient  grounds  for  appearing  must  be 
shown:  Be  Hull  d  County  Bank  (1876),  10  Ch.  D.  130; 
Be  Albion  Iron  Works  (1901-4),  10  B.  C.  R.  351. 

If  payable  out  of  the  estate  the  costs  so  awarded 
are  a  first  charge  on  it:  Be  Audley  Hall  Cotton  Spin- 
ning Co.  (1868),  L.  R.  6  Eq.  24^;  Baden  Machinery  Co. 
(1906),  12  0.  L.  R.  634. 

In  no  case  will  the  Court  award  the  costs  of  a  con- 
test respecting  the  appointment  of  liquidator:  Be 
Commercial  Bank  of  Manitoba  (1893),  13  C.  L.  T.  381. 
See  also  on  costs:  In  re  Investment  Trust,  Ltd.  (1904), 
1  Ch.  26. 
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Costs  directed  to  be  paid  by  a  company  in  liquida-   Sect.  14. 
tion  are  to  be  paid  in  full  and  not  proved  for :  Re  Home 
Investment  Society    (1880),   14   Ch.   D.   167;   Madrid 
Bank  v.  Kelly  (1869),  L.  E.  6  Eq.  442. 

If  assets  are  insufficient,  costs  incurred  in  winding- 
up  rank  after  petitioners'  costs  and  before  liquidator's 
remuneration.  See  In  re  Massey  (1870),  9  Eq.  367. 
But  tiiey  rank  after  costs  ordered  to  be  paid  by  the' 
liquidator  or  out  of  the  assets :  Re  Dominion  of  Canada 
Plumbago  Co.  (1884),  27  Ch.  D.  33. 

Under  the  old  practice  a  creditor  could  withdraw 
a  petition  even  though  the  other  creditors  appearing 
pressed  for  an  order  to  wind  up.  If  he  did,  the  Court 
dismissed  it  with  costs,  inckiding  costs  of  supporting 
creditor:  Re  Times  Life  Assurance  Co.  (1869),  L.  R.  9 
Eq.  382;  In  re  Home  Assurance  Association  (1871), 
L.  K.  1 2  Eq.  59.  Or  of  opposing  creditors :  In  re 
Patent  Cocoa  Fibre  Co.  (1876),  1  Ch.  D.  617.  See  also 
In  re  British  Electric  Tramivays  Co.  (1903),  1  Ch.  725. 

By  consent  a  ]ietition  might  have  been  withdrawn 
after  the  winding-up  order  had  been  pronounced  but 
not  entered:  In  re  Croivn  Bank  (1890),  44  Ch.  D.  634. 
In  arranging  a  withdrawal  the  petitioner's  costs 
shouhl  be  paid  down,  for  if  an  order  is  simply  made  for 
them  and  the  company  is  subsequently  wound  up,  lie 
onlv  comes  in  as  an  ordinary  unsecured  creditor:  h'c 
Adjustable  Horse  Shoe  Cow/hihii  (1890),  W.  N.  157. 

Wh6re  creditoi's'  petition  was  oidcrcd  to  stand 
over  to  establish  a  debt  and  llic  del)t  was  established: 
Held  that  the  petitioner  was  entitled  to  costs  of  estab- 
lishment of  debt  as  well  as  of  petition:  In  re  Raihraii 
Finanrr  Co.  (lS(i6),  14  W.  R.  785. 

Tlie  conmiou  orch'r  dismissing  the  petition  does  not 
include  the  usual  chai-ges  consequent  on  taking  copies  of 
evidence.  If  such  ai'e  to  !»<■  included  speei.-il  grounds 
must  be  shown  at  the  he.-ifiiig  and  the  ordei-  must  con- 
tain a  Speei;i|  (llicetioii  ('oN-ei'iug  tlx'  inMlter:  ///  re  llm. 
(f'r..  Cn..  Lid.  (1904),  1  Ch.  26. 

W'hei-e  petitioners  know  that  they  will  he  opposed 
by  a  majority  of  the  creditoi's  and  the  company's 
alYairs  are  already  Ix'ing  wound  nji  nndei-  the  Assign- 
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Sect.  14.  inoiit.s  Act,  on  their  failure  to  obtain  a  winding-up 
order  they  may  be  compelled  to  pay  three  sets  of  costs ; 
one  to  the  company  or  the  assignee,  one  to  the  credi- 
tors, and  one  to  the  contributories,  if  any :  Re  Olympia 
(1915),  32  W.  L.  R.  539,  628  (affirmed  (1915),  25  D.  L. 
R.  620). 

Costs  of  Liquidator. 

Liquid.itor's  The  general  rule  is  that  the  liquidator  is  entitled 
'"'^^^'"  to  all  the  costs  of  all  proceedings  properly  taken :    Re 

Silver  Valley  Mines  Go.  (1882),  21  Ch.  D.  381,  unless 
he  has  done  something  to  make  himself  personally 
liable:  Salisbury,  Jones'  and  Dale's  Case,  [1895]  1  Ch. 
333.  See  also  Re  London  Metallurgical  Co.,  [1895]  1 
Ch.  758,  where  the  authorities  on  this  point  are  fully 
discussed. 

Where  there  are  incumbrances  and  the  mortgaged 
•  property  is  realized  in  the  winding  up,  the  liquidator's 
costs  of  realization  are  a  first  charge,  the  incumbrances 
next  and  the  general  costs  of  winding  up  out  of  the 
surplus:  Re  Oriental  Hotels  Co.  (1871),  L.  R.  12  Eq. 
126;  Batten  v.  Wedgewood,  etc.,  Co.  (1884),  28  Ch.  D. 
317. 

The  solicitor  of  the  liquidator  has  no  claim  for  costs 
against  the  liquidator  personally:  Re  Trueman's 
Estate  (1872),  L.  R.  14  Eq.  278;  Re  Anglo-Moravian 
Co.  (1875),  1  Ch.  D.  130.  Nor  has  he  any  lien  on  the 
file  of  proceedings  for  his  costs:  Ex  parte  Pulbrook 
(1869),L.  R.  4Ch.  627. 

The  petitioners'  costs  are  the  first  charge  on  the 
estate  even  if  priority  to  those  of  official  liquidator: 
Re  Baden  Machinery  Co.  (1906),  12  0.  L.  R.  634;  In  re 
Audley  Hall  Cotton  Spinning  Co.  (1868),  L.  R.  6  Eq. 
245,  which  include  the  costs  of  establishing  his  claim; 
In  re  Universal  Non-tariff  Fire  Insurance  Co.  (1875), 
W.  N.  54.  And  he  has  them  free  of  set  off :  In  re  Gen- 
eral Exchange  Bank  (1867),  L.  R.  4  Eq.  138.. 

But  if  a  company  is  in  voluntary  liquidation  the 
costs  of  voluntary  liquidator  are  paid  in  priority  to 
those  of  petitioner:  In  re  New  York  Exchange  Co., 
[1893]  1  Ch.  371.    As  to  costs  of  voluntary  liquidator 


POWEB  OF  COUBT  ON  APPLICATIOX.  725 

at  hearing  see  Re  A.  W.  Hall  &  Co.  (1885),  W.  N.  190,    Sect.  14. 
and  Mont  de  Piete  of  England  (1892),  W.  N.  166.  ~~" 

This  priori! j^  is  only  enjoyed  by  petitioners  for  the 
winding-up  order,  not  for  costs  awarded  on  other  pro- 
ceedings in  the  winding-up:  In  re  Marlhorougli  Club 
Co.;  Ex  parte  Percival  (1868),  L.  R.  6  Eq.  519. 

Security  for  Costs. 

Security  for  costs  may  be  required  where  petitioner  security  for 
lives  out  of  the  jurisdiction :  In  re  Home  Assurance  As-  ^*^^*®- 
sociation  (1871),  L.  E.  12  Eq.  112.  And  also  where  peti- 
tioner cannot  be  found  at  his  business  address  and  his 
solicitor  does  not  know  his  private  address:  In  re 
Sturgis  (British)  Motor  Poiver  Syndicate  (1886),  53 
L.  T.  715.  But  if  a  petitioner  out  of  the  jurisdiction 
has  an  unsatisfied  judgment  no  security  need  be  given : 
In  re  Contract  S  Agency  Corporation  (1887),  57  L.  J. 
Ch.  5. 

15.  If  the  company  opposes  the  application  on  the  ground  Proceedings, 
that  it  has  not  become  insolvent,  or  that  its  suspension  or  !"(f/o^,^.ne(j 
default  was  only  temporary,  and  was  not  caused  by  any  defi-  ' 
ciency  in  its  assets,  or  that  the  capital  stock  is  not  impaired 
to  the  extent  aforesaid,  or  that  such  impairment  does  not 
endanger  the  capacity  of  the  company  to  pay  its  debts  in  full,  or 
that  there  is  a  probability  that  the  lost  capital  will  be  restored 
within  a  year  or  within  a  reasonable  time  thereafter,  and  shows 
reasonable  cause  for  believing  that  such  opposition  is  well 
founded,  the  court,  in  its  discretion,  may,  from  time  to  time, 
adjourn  proceedings  upon  such  application,  for  a  time  not 
exceeding  six  months  from  the  date  of  the  application,  and  may 
order  an  accountant  or  other  person  to  inquire  into  the  affairs 
of  the  company,  and  to  report  thereon  within  a  jieriod  not 
exceeding  thirty  days  from  the  date  of  such  order.  1*.  S..  c.  120, 
s.  10;  .^,3  v..  c."  .32.  s.  8. 

Compare  Imperial  Companies  Act,  1862,  s.  56. 

An  accountant  will  only  be  appointed  iiii(l<  r  tlie 
section  where  there  has  been  a  prima  facie  case  of  in- 
solvency made  out  such  as  would  justify  a  winding-u]) 
order:  Re  Manitoba  Commission  Co.  (1912),  2  D.  Tj. 
R.  1. 

See  also  Imperial  Steel  and  Wire  Co.,  Ltd.  (1919), 
17  0.  W.  N.  11. 
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Sect.  16.  16.    I  ]>(Mi    llic    scrvitv    on    the    ciuiiiiniiy    ol'   an    order    made 

-    luulor  the  last  preceding  section,  for  an  ini|nirv  inio  the  alVairs 

coinpauy         <^^'  ^''^'  i-oni])anv.  the  president,  directors,  ollieers  and  employees 
and  its"  of    the    tt)ni))any    and    every    other    person,    shall    respectively 

huiuirv  1s      I'-'^liil'it  to  the  aeionnlant  or  other  person  named  Tor  the  purpose 
L^rdere'd.  ol"  makinj;-  sneh  inquiry,  the  books  of  account  of  the  company, 

and  all  in\entories,  papers  and  vouchers  rel'errinii-  to  the  busi- 
ness of  the  company  or  of  any  person  therewith,  which  are  in 
his  or  their  possession,  custody  or  control,  respectively ;  and  they 
shall  also  respectively  give  all  such  information  as  is  required  by 
such  accountant  or  other  person  as  aforesaid,  in  order  to  form  a 
just  estimate  of  the  affairs  of  the  company.    1^  S.,  c.  139,  s.  11. 

Compare  Imperial  Companies  Act,  1862,  s.  58. 

Power  of  17.   Upon  receiving  the  report  of  the  accountant  oi'  person 

the  Court       ordei'ed   to  inquire  into  the  ail'airs  of  the  company,  and  alter 

orinqui"ry.^*^  hearing  such  shareholders  or  creditors  of  the  company  as  desire 

to  be  heard  thereon,  the  court  may  either  refuse  the  application 

or  make  the  winding-up  order.     I\.  S.,  c.  129,  s.  12. 

Compare  Imperial  Companies  Act,  1862,  s.  59. 

Staying  Proceedings. 

Actions  18.  The  court  may,  npoii   the  ai)plication  of  the  company, 

iigainst  com-  or  of  any  creditor  or  contributory,  at  any  time  after  the  presenta- 
J^'^^°y ^™^y  ^  tion  of  a  petition  for  a  winding-up  order  and  before  making  the 
order,  restrain  further  proceedings  in  any  action,  suit  or  pro- 
ceeding  against  the   company,   upon   such   terms   as   the   court 
thinks  fit.     R.  S.,  c.  129,  s.  13. 

See  ss.  85,  87  and  163  of  Imperial  Companies  Act  of 
1862;  sec  also  s.  16  (f),  Ontario  .Tudicatnre  Act,  R.  S. 
0.  (1914),  c.  56. 

A  restraining  order  to  prevent  the  execution  by 
judgment  creditors  of  process  against  the  comi)any 
can  only  be  applied  for  after  the  presentation  of  the 
petition,  and  such  petition  can  only  be  presented  after 
four  davs'  notice:  Be  Eldorado  Union  Store  Co. 
(1886),  18  N.  S.  R.  6  R.  &  G.  514. 

The  enforcing  of  an  execution  is  a  *' proceeding  " 
under  the  section:  In  re  Artistic  Colour  Printing  Co. 
(1880),  14  Ch.  J).  502;  In  re  Tohique  Gypsum  Co. 
(1903),  6  0.  L.  R.  515.     See  also  the  notes  under  s.  22. 

A  creditor  within  the  jurisdiction  will  be  restrained 
from  proceeding  with  an  action  beyond  the  territorial 
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jurisdiction  of  the  Court :  In  re  International  Pulp  and    Sect.  18. 
Paper  Co.  (1876),  3  Ch.  D.  594;  re  Tohique  Gypsum 
Co.,  supra. 

In  those  provinces  whose  codes  of  procedure  do  not 
contain  any  provision  for  staying  proceedings  anah)- 
gous  to  s.  16  (f )  Ont.  Jud.  Act,  supra,  the  application 
under  this  section  will  be  made  ex  parte  to  the  judge 
before  whom  the  winding-up  petition  is  ponding  for  an 
injunction  restraining  any  actions  or  proceedings 
against  the  companv  wheresoever  pending :  Re  London 
&  Suburban  Bank  Co.  (1871),  19  W.  R.  950. 

Where  a  provision  as  to  stay  of  proceedings  analo- 
gous to  that  a])ove  (juoted  obtains,  the  proper  course 
is  to  apply  by  motion  ex  parte  to  the  Court  in  which 
the  action  to  lu^  stayed  is  pending  and  that  Court  will 
upon  the  usual  undertaking  as  to  damages  being  given, 
stay  further  proceedings  till  the  hearing  of  the  peti- 
tion: Re  General  Serviee  Co.,  [18911  1  Ch.  496;  Mas- 
bach  V.  Anderson  (1877),  26  W.  R.  100;  Rose  v.  Gard- 
den  (1877-8),  3  Q.  B.  D.  235. 

Usually  the  application  is  made  on  notice  to  the 
plaintiff  in  the  action  or  suit,  but  in  a  proper  case  the 
order  may  be  made  on  an  ex  parte  application :  In  re 
Tobique  Gypsum  Co.,  supra.  The  latter  is  the  practice 
in  England,  vide  the  cases  cited  supra. 

The  application  may  be  made  in  Chambers,  but  it  is 
questionable  whether  tiie  Master-in-Chambers  would 
have  jurisdiction. 

In  cases  of  actions  in  foreign  Courts,  or  of  dislress 
or  sale,  application  would  be  made  to  the  Court  or 
Judge  before  whom  the  winding-up  petition  is  pending 
for  an  injunction  to  restrain  tJie  proceeding  till  the 
hearing  of  the  petition.  If  the  application  to  restrain 
is  made  in  the  name  of  the  company  some  responsible 
person  must  give  the  usual  undertaking  as  to  dam- 
ages: Westminster  /issn.  v.  Upward  (1880),  24  Sol.  J. 
690. 

For  forms  oi'  orders,  src  I'nlnier's  Coni|.;iii\  I'lvce- 
dents.  Part  HI,  llth  ed.,  pp.  473  ff. 

The  better  practice  is  for  the  order  to  specify  ejicii 
action  or  proceeding  in  which  the  proceedings  nre  to 
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Sect.  18.    be  rostraiiie<l,  Init  an  order  in  general  terms  will  not  be 
invalid:  7^/  rr  Tohiqne  Gypsum  Co.,  supra. 

Where  the  sheriff  had,  notwithstanding  an  order 
staying  proceedings,  proceeded  with  a  sale  under  an  ex- 
ecution against  tJie  lands  of  the  company  in  the  Prov- 
ince of  New  Brunswick,  and  had  executed  a  deed  to  the 
purchaser,  it  was  held  that  there  was  no  jurisdiction  in 
the  Court  to  make  an  order  under  the  Act  summarily 
declaring  the  sale  void  so  far  as  the  purchaser  and  a 
mortgagee  of  the  purchaser  were  concerned.  Moss, 
C.J.O.,  stated  that  it  would  be  different  as  regards  the 
execution  creditor,  and  perhaps  the  sheriff,  ibid. 


Court  may  19.  Tlic  court  may,  upon  the  application  of  any  creditor  or 

iug^up^pro-  contributory,  at  any  time  after  tlie  winding-up  order  is  made, 
ceedings.  and  upon  proof,  to  the  satisfaction  of  tlie  court,  that  all  pro- 
ceedings in  relation  to  the  winding-up  ought  to  be  stayed,  make 
an  order  staying  the  same,  either  altogether  or  for  a  limited 
time,  on  such  terms  and  subject  to  such  conditions  as  the  court 
thinks  fit.    R.  S.,  c.  129,  s.  18.       . 

A  winding-up  order. once  pronounced  can  be  got  rid 
of  in  three  ways : — 

{a)  Before  the  order  is  entered  the  petition  may  be 
mthdrawn  and  the  order  rescinded,  assuming  that 
there  is  only  one  petitioner:  In  re  Crown  Bank  (1890), 
44  Ch.  D.  634.  Once  entered  the  Court  has  no  juris- 
diction to  cancel  it,  except  under  special  circumstances, 
e.g.,  where  it  was  obtained  by  fraud  or  concealment  of 
material  facts:  In  re  Equitable  Loan  Co.  (1903),  6  0. 
L.  R.  26,  31,  and  cf.  McNabb  v.  Oppenheimer  (1885),  11 
P.  E.  214. 

(b)  The  order  may  be  appealed  against;  see  the 
notes  to  ss.  101  and  104. 

(c)  An  application  may  be  made  under  s.  19  by  any 
creditor  or  contributory  (but  not  by  the  company:  Re 
Baxters,  Ltd.  (1898),  W.  N.  60)  that  all  proceedings 
under  the  winding-up  order  may  be  stayed.  The  Court 
has  a  discretion  as  to  whether  the  stay  should  be 
granted,  whether  it  should  be  absolute  or  limited  and  as 
to  the  terms  and  conditions  thereof. 

The  principles  on  which  the  Court  will  act  in  the 
exercise  of  its  jurisdiction  with  reference  to  staying 
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proceedings  under  a  winding-up  order  are  stated  by  Sect.  19. 
Buckley,  J.,  in  Re  Telescriptor  Syndicate  (1903),  2  Ch. 
174,  at  p.  180,  to  be  the  same  as  where  an  application 
is  made  in  bankruptcy  to  rescind  a  receiving  order  or 
annul  an  adjudication  in  bankruptcy  where  * '  The  Court 
refuses  to  act  on  the  mere  assent  of  the  creditors  in  the 
matter,  and  considers  not  only  whether  what  is  pro- 
posed is  for  the  benefit  of  the  creditors,  but  also  whe- 
ther it  is  conducive  or  detrimental  to  commercial  mor- 
ality and  to  the  interests  of  the  public  at  large.  The 
mere  consent  of  the  creditors  is  but  an  element  in  the 
case."  In  exercising  its  discretion  the  Court  will  have 
regard  to  such  facts  as :— that  there  has  been  an  undis- 
closed agreement  between  promoter  and  vendor  pro- 
viding for  participation  by  the  former  in  the  share  con- 
sideration payable  on  the  sale;  that  there  has  l)oon  a 
gift  of  paid-up  shares  to  the  directors;  that  there  are 
other  matters  connected  with  the  promotion,  formation 
or  failure  of  the  company,  or  the  conduct  of  its  busi- 
ness, which  appear  to  call  for  investigation. 

A  stay  may  properly  be  asked  for  where  some 
scheme  of  re-organization  is  contemplated:  Marine 
Investment  Co.  (1873),  8  Ch.  702. 

So  also  where  a  large  number  of  the  creditors  de- 
sired that  the  liquidation  should  proceed  under  some 
form  of  voluntary  liquidation  already  entered  upon 
{e.g.,  in  Ontario  under  the  Assignments  and  Prefer- 
ences Act)  as  being  more  expeditious  and  inexpensive 
a  stay  was  granted  under  the  section  :  h'e  Bclding  Lum- 
ber Co.,  Ltd.  (1911),  23  0.  L.  R.  255.  In  this  case  the 
stay  was  until  the  Court  should  further  order  an  ap- 
plication of  any  creditor  upon  notice. 

Wliere  a  shareholder  obtained  in  Manitol)a  a  wind- 
ing-up order  against  a  company  incorporated  in  that 
province,  but  liaving  the  major  ])art  of  its  assets  in 
Saskatchewan,  and  carrying  on  l)nsin('ss  in  Ihe  Tnited 
States,  where  on  order  of  adjudication  in  l)ankrui)tcy 
had  been  made  againsi  it,  \\\v  majority  of  tho  creditors 
and  shareliohlers  applied  for  a  stay.  All  the  nnsecnred 
creditors  had  proved  thcii-  claims  in  the  bankruptcy 
court.     It  was  licM  that  once  everything  necessary  was 
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Sect.  19.    ;u'Comi)lisluHl  to  mal<('  the  assets  of  the  company  not 

rwTinMy     vested  in  the  trustee  in  bankruptcy  avaihable  for  the 

stay  wind"-     Canadian  creditors  pari  passu  with  the  creditors  in  the 

(•oodiii.i;-^.       United  States  nothinji,-  further  shouhl  be  done  under  the 

order  until  it  became  necessary  to  take  some  action  in 

aid  of  the  bankruptcy  proceedings :  Re  Stewart  £  Mat- 

fhrirs  (1916),34W.L.  R.  47,  (1916)  26  Man.  L.  R.  277. 

A  stay  may  be  granted  ])ending  the  preparation  of 

a  complete  list  of  contributories:  Be  Banqite  St.  Jean 

(1908),  10  Que.  P.  R.  223. 

In  Re  Installations,  Ltd.  (1913),  14  D.  L.  R.  679,  a 
stay  was  granted  until  the  trial  of  an  interpleader 
issue  which  had  been  pending. 

Compare  the  Imperial  Companies  Act,  1862,  s.  89, 
and  see  the  following  cases  illustrating  the  conditions 
under  which  such  stay  will  be  granted :  Ex  p.  Barber 
(1849),  1  Mac.  &  G.  i76;  Re  Worcester,  etc.,  Ry.  Co. 
(1850),  3  De  G.  &  Sni.  189;  Re  South  Barrule  Co. 
(1869),  L.  R.  8  Eq.  688;  Careiv'sCase  (1854),  5  D.  M. 
&  G.  94;  Underivood's  Case  (1854),  5  D.  M.  &  G.  677; 
Clifton's  Case  (1854),  5  DeG.  M.  &  G.  743;  Re  Conti- 
nental Bank  (1867),  15  W.  R.  548;  Re  European  Ass. 
Co.  (1872),  W.  N.  85.  And  as  to  costs  see  Clark's  Case 
(1854),  1  K.  &  J.  22;  Ex  p.  Woolmer  (1851),. 5  DeG. 
&  Sm.  117. 

Effect  of  Winding-up  Order. 

Company  to  20.  Tlic  eoiiipaiiy,  from  the  lime  of  the  iiuiking  of  the 
business.  wiiidiiig-up  order,  shall  cease  to  carry  on  its  business,  except  in 
so  far  as  is,  in  the  opinion  of  the  liquidator,  required  for  the 
beneficial  winding-up  thereof:  l)u1  the  corporate  state  and  all 
the  corporate  powers  of  the  company,  notwithstanding  it  is 
otherwise  provided  by  the  Act,  charter  or  instrument  of  incor- 
poration, shall  continue  until  the  affaiis  of  tlie  company  are 
wound  up.    E.  S.,  c.  129,  s.  15. 

Compare  Imperial  Companies  Act,  1862,  s.  131. 

On  the  making  of  a  winding-up  order  the  liquidator 
appointed  by  the  Court  takes  over  all  the  assets  which 
are  in  the  possession  of  the  company,  and  the  com- 
pany's business  ceases  to  be  carried  on  except  for  the 
purposes  of  the  liquidation.  The  corporate  character, 
however,  of  the  company  continues :  L.  Soucy  v.  Com- 
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pagnie  d'lmpnmcrie  Indiistrielle  (1902),  Quo.  5  P.  R.  Sect.  20. 
195;  as  do  also  its  corporate  powers,  e.g.,  the  power  to 
sue  ;  thou^li  such  powers  must  be  exercised  by  tlie  liqui- 
dator under  the  authority  of  the  Court:  Ke)it  v,  Com- 
7nunaiite  des  Soeurs  de  la  Providetice  (1903),  A.  (1  220. 
The  liquidator  must  sue  in  his  own  name  when  lie  acts 
as  the  representative  of  creditors  and  contributories, 
in  that  of  the  company  when  he  is  recovering  its  debts 
or  its  propertv,  ibid.:  Wm.  Ha  wilt  on  Mfg.  Co.  v.  Ham- 
ilton Steel,  dec.,  Co.  (1911),  23  O.  L.  R.  270,  282.  See 
also  International  Mining  Syndicate  v.  Stewart  (1914), 
48  N.  S.  R.  172. 

If  there  is  any  doubt  it  is  prudent  to  join  l)oth  the 
company  and  the  liquidator  as  co-plaintiffs. 

On  the  appointment  of  the  liquidator  the  powers  of 
the  directors  cease,  s.  31;  except  as  continued  under 
that  section. 

The  winding-up  relates  back  to  the  date  of  service 
of  the  petition,  s.  5:  Bank  of  Hamilton  v.  Kramer 
Irwin  (1912),1D.  L.  R.  476. 

After  a  winding-up  order  the  power  of  collecting 
the  assets  of  the  company  is  vested  solely  in  the  liqui- 
dator: Shaver  v.  Cotton  (1896),  23  A.  R.  426  at  429 
and  ^U^Bank  of  Hochelaga  v.  Garth  (1886),  2  M.  L.  R. 
(S.C.)  201;  Richards  v.  Producers  Rock  S  Gravel  Co. 
(1914),  17  D.  L.  R.  588;  Victoria-Montreal  Fire,  cHr., 
Co.  V.  Derome  (1902),  Que.  21  S.  C.  319. 

After  tlic  w'nidiii.n'-ui)  ordci-  has  been  made  new 
rights  are  given  by  the  Act  of  l*arlianient — rights 
which  did  not  exist  before  the  winding-up,  and  rights 
which  can  be  enforced  only  uiuh'r  tlic  wiiidiiig-u]) :  In 
re  Nalioiial  Funds  Assurance  Com/jang  (iS7S).  10 
Ch.  D.  118,  125.  The  Statute  of  Limitations  doc-  \uA 
run  against  a  creditor  after  the  order  has  been  iii.kI'': 
In  re  General  BoIVuk)  Stock  Company,  J()i)if  Slock 
Discount  Co.'s  Claim'  {\ST2),  L.  R.  7  Ch.  646.  Tlir 
order  imllifies  as  between  the  coinpnny  .-iiid  its  cicdi- 
tors  all  contracts  for  interest:  In  rr  Infcrudl iouul  Cou- 
tract  Company,  Hughes'  Claim  (1872),  L.  R.  13  Va\. 
623,  unless  there  should  turn  out  lu  be  a  suijibis  of 
assets. 
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Sect.  20.  After  ;i  wiiiding-ni)  oi-dcr  lias  been  made  a  judg- 

Etiei'tof    ~^^>^''^^  creditor  of  the  company  cannot  brin,<>'  an  action 

order"""""'  ""^^*-'^"  ^^-  ^-  ^^-  ^^^^^^  ^'-  ^^^^^  ^-  ^h  against  a  c()ntril)utory 
for  pajTiient  of  the  amount  unpaid  on  his  shares: 
Shaver  v.  Cotton  (1896),  23  A.  R.  426. 

As  the  section  operates  only  from  the  time  of  the 
making  of  the  order,  qucsre  whether  a  payment  made 
by  tlie  company  on  the  day  of  the  service  of  the  wind- 
ing-up petition,  the  order  being  made  five  days  later, 
is  made  after  the  commencement  of  the  winding-up; 
and  if  so,  whether  by  reason  of  that,  though  not 
objectionable  under  other  sections  of  the  Act,  it  ought 
to  be  set  aside:  Trusts  S  Guarantee  v.  Munro  (1909), 
19  0.  L.  R.  480,  487  and  488. 

Contracts  are  not  necessarily  terminated  by  the 
mere  fact  of  liquidation :  Hamilton  Mfg.  Co.  v.  Hamil- 
ton Steel,  dc,  Co.  (1911),  23  0.  L.  R.  270. 
Effect  on  Where  a  trust  company  under  arrangement  with  a 

contSs.  client  is  entitled  to  retain  as  its  remuneration  a  per- 
centage of  the  return  on  an  investment  made  by  it  for 
the  client,  on  the  insolvency  of  the  trust  company  the 
benefit  of  the  arrangement  passes  to  the  liquidator 
who  will  not  be  compelled  to  surrender  the  security  to 
the  cestui  que  trust;  nor  will  the  Court  appoint  a  special 
trustee  for  carrying  the  arrangement  into  effect:  Re 
Dominion  Trust  Co.  and  Harper  (1915),  24  D.  L.  R. 
670. 

If  a  liquidator  sells  goods  previously  purchased  by 
the  company  under  a  conditional  sale  agreement  the 
unpaid  vendor  is  entitled  to  recover  out  of  the  estate 
the  full  amount  due  under  the  agreement :  In  re  Cana- 
dian Camera  &  Optical  Co.,  A.  B.  Williams'  Co.  Claim 
(190]),  2  0.  L.  R.  677. 

Where  a  lessee  from  the  company  had  an  option  to 
purchase  the  i)roperty,  the  winding-up  did  not  cut 
down  his  rights.  The  company  was  held  liable  in  dam- 
ages to  the  lessee  by  reason  of  the  sale  of  the  property 
by  the  liquidator  without  giving  the  lessee  an  oppor- 
tunity of  exercising  his  option:  McCarter  v.  York 
County  Loan  (1907),  14  0.  L.  R.  420. 
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If  the  liquidator  elects  to  perform  a  contract  pre-    Sect.  20. 
viously  entered  into  by  the  company  he  can  compel  the 
other  party  likewise  to  carry  it  out:    Mersey  Steel  d 
Iron  Co.  Y.  Xaijlor  (1884),  9  App.  Cas.  434. 

While  a  winding-up  order  under  the  Act  will  super-  ^ffe^  on 
sede  a  voluntary  winding-up,  it  does  not  render  a  winding-up. 
voluntary  winding-up  void  ab  initio;  and  a  subsequent 
proceeding  under  the  Dominion  Act  mil  not  vitiate  the 
proceedings  under  the  statute  governing  the  voluntary 
liquidation :  Re  City  Transfer  Co.,  Ex  p.  Potter  (1917), 
34  D.  L.  R.  457. 

An  order  for  the  winding-up  of  the  company  is  a  Disc-harge  of 
notice  of  discharge  to  the  servants  of  the  company :  company.*^ 
In  re  General  Rolling  Stock  Co.,  CJiapman's  Case 
(1886),  L.  R.  1  Eq.  346;  7m  re  Imperial  Wine  Co.,  Sher- 
reff's  Case  (1872),  L.  R.  14  Eq.  417;  In  re  Oriental 
Rank  Corporation,  MacDowall's  Case  (1886),  32  Ch. 
D.  366.  And  see  Rolfe  v.  Canadian  Timber  and  Saw 
Mills,  Ltd.  (1904-7),  12  B.  C.  R.  363;  i^e  The  City  Cold 
Storage  Co.,  Ltd.  (1916),  30  D.  L.  R.  574. 

But  where  the  business  is  continued  after  the  wind- 
ing-up and  the  former  servants  are  actually  employed, 
the  old  contract  between  the  company  and  its  servants 
continues  in  force.  The  notice  of  discharge  must  be 
given  pursuant  thereto:  In  re  English  Joint  Stock 
Rank,  Ex  p.  Harding  (1867),  L.  K.  3  Eq.  341. 

A  winding-up  order  does  not  defeat   a  valid  lien  Effort  on 
claimed  by  the  solicitor  on  the  documents  of  the  com- 
pany in  his  hands  at  the  presentation  of  the  petition: 
In  re  Capital  Fire  Ins.  Association  (1883),  24  Cii.  D. 
408. 

The  order  does  not  interfere  wit  li  tlic  liglit  of  a  mort- 
gagee to  appoint  a  receiver  under  a  power  in  the  mort- 
gage deed  :  In  re  Ilrnrg  Pound,  Sou  ((■  l/ul chins  (  1SS9), 
42  Ch.  1).  402;  but  the  receiver  cannot  tal<e  i)ossession 
\vHthout  the  leave  of  the  Court. 

For  the  effect  of  a  winding-up  order  in  preventing  Share-^ 
a    sliarcliolilcr    from    rescinding  liis   contract   to   take 
shares.     See  Oakes  v.  Tnrquand  (1S67),  L.  R.  2*  TI.  Tj. 
325;  TcnnenI  v.  CJasfimr  Hank  (1879),  4  App.  Cas.  615. 


■;u 
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Sect.  20. 


Contingent 
liabilities. 


Date  of  dis- 
charge of 
liabilities- 


Effect  on 
articles. 


At'lcr  IIr'  order  he  eaii  no  loii,i;-ei-  sue  the  eoiiipaiiy 
lor  a  inisrepresentatioii  by  whieli  he  was  iiwhu'ed  lo 
take  the  sliares:  TJould^ivortli  v.  C'iti/  of  (Uasf/oir  Bank 
(1880),  5  App.  Cas.  317.  Nor  for  breach  of  contraet  in 
issuing-  shares  at  a  discount  in  pursuance  of  an  agree- 
ment to  issue  fully  paid  up  sliares:  In  re  Addlestone 
Linoleum.  Co.  (1887),  37  Ch.  D.  191. 

But  any  person  who  has  entered  into  an  agreement 
with  the  company,  other  than  agreement  to  take  shares, 
may  if  an  action  be  brought  against  him  for  a  breach 
of  an  agreement,  even  after  the  winding-up,  plead  by 
way  of  defence  that  he  was  induced  to  enter  into  the 
contract  by  the  fraud  of  the  directors :  In  re  Monarch 
his.  Co.,  Gorrissen's  Case  (1873),  L.  R.  8  Ch.  507,  516. 

The  winding-up  order  will  not  prevent  a  contingent 
liability  on  the  part  of  the  company  from  ripening  into 
a  debt ;  therefore  the  holder  of  a  fire  policy  issued  by  a 
company  may  prove  in  the  winding-up  for  the  full 
amount  of  loss  covered  by  the  policy,  though  the  fire 
occurred  after  the  date  of  the  winding-up  order :  In  re 
XortJiern  Counties  of  England  Fire  Ins.  Co.,  Macfar- 
lane's  Claim  (1880),  17  Ch.  D.  337. 

Where  the  liquidators  have  not  obtained  leave  to 
carry  on  the  business  of  the  company,  their  only  duty 
is  to  wind  it  up,  and  they  are  bound  to  distribute  the 
assets  according  to  the  liabilities  as  they  exist  at  the 
date  of  the  stoppage;  they  cannot  alter  those  liabili- 
ties by  making  a  fresh  contract :  In  re  East  of  England 
Banking  Co.  (1868),  L.  R.  4  Ch.  14. 

It  has  been  held  in  Fingland  that  a  provision  in 
the  articles  that  a  call  should  not  be  made  without  the 
consent  of  three-fourths  of  the  shareholders,  does  not 
apply  to  a  call  made  in  the  winding-up:  In  re  Coed 
Mad'og  Slate  Co.  (1877),  W.  N.  11)0.  Nor  does  a  pro- 
vision as  to  the  instalments  by  which  calls  are  to  be 
payable:  In  re  Cordova  Union  Gold  Co.,  [1891]  2  Ch. 
580.     But  see  s.  59  and  notes  of  this  Act. 

Provisions  in  the  articles  as  to  interest  upon  calls 
do  not  applj^  to  calls  made  in  the  winding-up:  In  re 
Welsh  Flannel  and  Tweed  Co.  (1875),  L.  R.  20  Eq.  360. 
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21.  All  transfers  of  shares,  except  transfers  n)ade  to  or  with     Sect.  21. 

the  sanction  of  the  liquidator,  under  the  authority  of  the  court,  ~ ■ 7 

and  every  alteration  in  the  status  of  the  members  of  the  company,  slmi-es^void. 
after  the  commencement  of  such  winding-up,  shall  be  void.  R.  S., 

c.  129,  s.  15. 

Compare  s.  131  Imperial  Act,  1862. 

Transfers  of  shares  are  forbidden  after  the  com- 
mencement of  the  ^^inding•-up,  i.e.,  the  date  of  service 
of  the  notice  of  presentation  of  tlie  petition,  s.  5.  The 
Act  contains  no  provision  as  to  when  tiie  winding-up 
commences  where  the  application  for  winding-up  is 
by  the  company,  for  in  that  case  no  notice  is  required, 
s.  13(2). 

As  to  "alteration  in  the  status  of  the  members"  see 
Palmer  Pi-ecedents  (1912),  11th  ed.,  Part  II,  p.  448. 

After  a  winding-up  a  transfer  of  shares  may  be 
made  with  the  sanction  of  the  liquidator  acting  under 
the  autliority  of  the  Court:  Redfern  v.  Poison  (1894), 
25  0.  R.  321.'  Compare  s.  34.  See  Ex  p.  Taylor  (1877), 
W.  N.  p.  136;  Pacand  v.  Fournier  (1883),  10  Q.  L.  R. 
54. 

The  leave  of  the  Court  will  only  be  granted  upon 
special  grounds :  In  re  Onward  Building  Society 
(1891 ),  2  (,).  P>.  D.  463.  The  general  scheme  of  the  Act 
is  that  "  '  as  the  tree  falls  so  it  must  lie,'  unless  the 
Court  cliooses  to  alter  tlie  existing  state  of  things," 
l)ei-  Bowcn,  L.J.,  //a,  at  p.  4S2. 

I'hc  ]i(|iii(iat()r  alone  is  powerless  to  acce[)t  trans- 
fers void  uiidei-  s.  21  ;  nor  will  tlie  fact  tliat  he  lias  in- 
advertently i)laced  tlie  names  ot  the  ti'ansferees  on  the 
list  of  contributories  and  obtained  a  judgment  against 
the  transferees  release  the  t  raiisfei-ors :  Pc  Orifario 
Bank,  Mnssey  d'-  Lee's  Casr  (1912),  8  D.  L.  B.  243. 

The  application  of  the  section  is  limited  to  trans- 
fers oF  sliai'cs  and  alteration  of  the  status  of  nicnilicrs: 
Trtisfs  (C-  (iiKiranlee  Co.  v.  Miniro  (1909),  19  ( ).  L.  h'. 
480,  487  and  488. 

22.  Aflcr  tlic  winding-up  order  is  niadf,  no  suit,  action  or  Afivr  wiml- 
otliei'  proceeding  shall  he  proceeded  with  or  conunenced  against  '>"K-'"i>  onicr. 
the  company,  except  with  the  leave  of  the  court  and  subjecl  to  ;,K!iiiisi  .i.m- 
such  terms  as  the  court  imposes.  If.  S.,  c.  129,  s.  IfJ.  i'''">   ^^in.vcfi. 

Com])ar('  linpi'tiMl   Coinpanies  Act,  1H62,  s.  S7. 
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Sect.  22.  Tlie    Court    will    not    allow    its    adininistratioii  of 

Actions        assets   to   be   interfered    with   by   other   proceedings 

:i;,'aiust         affocting  the  estate;  and  creditors  of  such  estate  must 

stiiye.!.         bring  their  rights  into  the  Master's  office,  which  the 

Act  substitutes  for  proceedings  at  law :  Clarke  v.  Union 

Fire  lusuravcc  Co.,  Caston's  Case  (1884),  10  P.  R.  339. 

See  also  Graham  v.  Casselman  (1893),  Q.  R.  4  S.  C.  91. 

The  section  must  be  read  with  section  133  of  the 
Act  which  lays  down  the  general  rule  that  all  remedies 
to  enforce  claims  against  the  estate  are  obtainable  by 
summary  petition  and  not  by  action.  The  leave  to 
proceed  mth  or  commence  an  action  provided  for  in 
s.  2'2  is  obtainable  only  where  there  are  such  excep- 
tional circumstances  present  as  justify  its  being 
granted:  Re  Raven  Lake  Portland  Cement  Co.,  Na- 
tional Trust  V.  Trusts  dc  Guarantee  (1911)  24  0.  L.  R. 
286,  and  where  nothing  more  than  the  amount  and  ordi- 
nary questions  of  fact  and  law  are  involved  that  is 
not  enough:  Re  J.  McCarthy  S  Sons  (1916-7)  38  0.  L. 
R.  3;  32  D.  L.  R.  441  (App.  Div.).  The  section  should 
further  be  compared  with  s.  84,  which,  as  regards  the 
proceedings  to  which  it  applies,  viz.,  those  of  a  judicial 
nature,  has  a  retroactive  effect.  Section  22,  on  the  otner 
hand,  while  general  in  its  application,  only  affects  pro- 
ceedings taken  after  the  winding-up  order  has  been 
made.  Those  taken  before  will  not  be  affected  unless 
they  are  caught  by  s.  84:  E.  C.  Colwell  Candy  Co. 
(1899-02)  35  N.  B.  R.  613.  See  further  the  notes  to  s. 
84. 

The  Court  having  charge  of  the  winding-up  is  a 
Dominion  Court  and  the  operation  of  s.  22  extends  to 
any  province  in  which  proceedings  are  sought  to  be 
taken.  Thus  it  will  prevent  an  action  being  brought 
against  the  company  or  its  liquidator  in  another  prov- 
ince without  leave  from  the  Court  which  has  charge 
and  control  of  the  winding-up  proceedings,  i.e.,  the 
Court  which  made  the  winding-up  order :  Stewart  v. 
Letmge  (1916),  53  S.  C.  R.  337;  H.  J.  Carson  d  Co.  v. 
Montreal  Trust  Company  (1915),  49  N.  S.  R.  50;  Blais 
V.  Bankers'  Trust  Corporation  (1913),  14  D.  L.  R.  277; 
Re  Hobbs  and  Kennabeek,  Sc,  Co.  (1918),  14  0.  W.  N. 


ACTIONS  AGAIXST   COMPANY   STAYED.  737 

358,  and  see  Plante  v.  Dalmas  Pulp  Co..  (1914),  20  D.    Sect.  22. 
L.  E.  983.  

Ignorance  of  the  existence  of  the  mnding-up  order 
made  in  another  province  mil  not  help  the  plaintiff, 
except  possibly  as  to  costs :  Lavell  v.  Canadian  Mineral 
Rubber  Co,  (1914),  14  D.  L.  R.  521,  523. 

There  is  jurisdiction  under  the  section  even  with 
regard  to  actions  outside  the  ordinary  territorial  juris- 
diction of  the  Court  having  the  conduct  of  the  wind- 
ing-up: In  re  Tobique  Gypsum  Co,  (1903),  6  0.  L.  R. 
515,  518;  and"  the  Court  has  restrained  an  action  in 
the  Courts  of  another  province  against  the  insolvent 
company  and  its  liquidators:  Baxter  v.  Central  Bank 
(1891),20O.  R.  214. 

A  suit  cannot  be  entered  against  the  liquidator  nq  suit, 
^\ithout  leave:  Bobillard  v.  Blanchet  (1901),  Q.  R.  19 J^jJ^.^^p^J. 
S.  C.  383,  and  see  the  cases  cited  supra;  but  the  section  ceeding. 
does  not  prevent  a  defendant  from  taking  without 
leave  the  necessary  steps  to  defend  himself  in  an  action 
brought  against  him  by  the  liquidator  or  the  company 
in  liquidation,  e.g.,  an  application  to  set  aside  a  con- 
current writ  of  summons  for  service  out  of  the  juris- 
diction and  service  thereof:  Frid  Letvis  Co.  v.  Homes 
et  al.  (1914-5),  8  Sask.  L.  R.  185.  Nor  does  the  section 
prevent  a  sheriff  from  making  a  return  of  mdla  bona 
to  a  writ  of  execution  issued  and  received  before  the 
making  of  the  winding-up  order,  for  that  is  not  a 
'*  proceeding  "  within  the  section:  PuJmlski  v.  Jardine 
(1912),  2(i  O.  L.  R.  323;  (1912),  5  1).  L.  242.  The  sec- 
tion does  not  cover  obligations  incurred  by  the  liqui- 
dator in  the  course  of  the  liquidation:  Be  Scott  v. 
Silver  (1915),  8  0.  W.  N.  552.  In  the  last  mentioned 
case  Middleton,  J.,  dismissed  a  motion  for  an  order 
])r()liil)itiiig  the  enforcement  of  a  judgment  against  a 
liquidator  garnishee  where  leave  to  sue  the  liquidator 
had  not  been  obtained. 

Where  a  judgment  had  been  reserved  in  the  case 
the  drlibcre  was  discharged  upon  a  winding-up  order 
being  made :  Mollucr  v.  La  Cie  de  Pidpe  (1887),  3  M.  L. 
R.  (S.  C.)  273. 

D.C.A. — 47 
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Sect.  22.  Ill  order  to  distrain  after  a  windiiig-up  order  has 

been  i;raiitod  leave  is  necessary,  for  a  distress  is  a 
"  proceeding  "  within  the  section:  In  re  Ottawa  Force- 
lain  (('•  Carlwn  Co.  (1900),  31  ().  R.  (iiO,  (iSl).     See  fur- 
ther the  notes  to  ss.  23  and  84. 
Secured  Mortgagees    or   bondliolders   can   not    proceed   to 

creditors.  ^nf orcc  their  remedies  without  leave :  Re  Winnipeg  S 
Western  Development  Co.  (1915-16),  33  W.  L.  E. 
749,  though  in  British  Columbia  Tie  £  Timber  Co. 
(1907-9),  14  B.C.R.  81,  Clement,  J.,  refused  to  interfere 
with  a  mortgagee's  sale  proceedings  on  the  ground 
that  he  was  not  proceeding  in  defiance  of  s.  22,  but  this 
case  seems  to  be  opposed  not  only  to  the  authorities 
elsewhere  but  also  to  In  re  The  Lenora  Mount  Sicker 
Co.  (1900-3),  9  B.  C.  R.  471,  decided  in  the  same  prov- 
ince. See  also  Be  Dominion  Milling  Co.  (1912),  3  D.  L. 
R.  897;  3  O.W.N.  1618. 

The  matter  is  further  considered  infra,  and  under 
s.  133  and  in  the  notes  to  s.  69  of  the  Companies  Act 
under  the  heading  'Bonds.' 
Effect  of  the  An  actiou  brought  without  leave  will  be  dismissed 
ifiSiftio^rzed  i^^  Quebec  on  exception  to  the  form:  Marcotte  v.  Tur- 
proceedTngV  cot  (1901-2"),  4  Q.  P.  R.  342;  Soucy  V.  Electric  (1902),  5 
Q.  P.  R.  105.  In  Ontario  a  motion  to  dismiss  such  an 
action  for  want  of  prosecution  w^as  refused  on  the 
ground  that  the  section  imposed  an  absolute  stay: 
Duke  V.  Ulrey  (1909),  14  0.  W.  R.  392.  In  Blais  v. 
Bankers'  Trust  Corporation  (1914),  14  D.  L.  R.  277, 
and  Lavell  v.  Canadian  Mineral  Rubber  (1914),  14 
D.  L.  R.  521,  it  was  held  that  an  action  commenced 
without  leave  being  irregular  only  should  be  stayed 
until  leave  was  granted;  so  also  to  the  same  effect: 
Stewart  v.  Lepage  (1916),  53  S.  C.  R.  337,  and  H.  J. 
Carson  &  Co.  v.  Montreal  Trust  Cotnpany  (1915),  49 
X.  S.  R.  50.  Sale  proceedings  commenced  without 
leave  were  permitted  to  be  carried  on  on  terms  with- 
out being  required  to  be  commenced  anew :  Re  Winni- 
peg &  Western  Development  Co.  (1915-6),  33  W.  L.  R. 
749.  A  garnishee  summons  depending  on  an  unautho- 
rized action  is  ineffective  and  will  be  set  aside :  Lavell 
V.  Canadian  Mineral  Rubber,  supra. 
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Leave  to  continue  an  action  is  a  matter  of  discre-  Sect.  2^.. 
tion  and  leave  lias  been  granted  to  enable  tlie  plaintiff 
to  enforce  the  statutory  remedy  against  directors  which 
involves  the  need  of  a  judgment  and  execution  against 
the  company  with  a  return  of  the  sheriff :  Risler  v. 
Alberta  Newspapers,  Ltd.  (1919),  46  D.  L.  R.  536. 

A  judgment  entered  against  the  company  after  a 
winding-up  order  has  been  made  is  wholly  void  and 
nugatory:  Keating  v.  Graham  (1894),  26  0.  E.  361; 
Graham  v.  Cassehnan  (1893),  Q.  R.  4  S.  C.  91. 

For  distresses,  attachments,  etc.,  which  are  speci-  Distress. 
ally  dealt  with  in  s.  23,  see  the  notes  to  that  section,  etc!*^"  °^^"  ' 
An  undertaking  by  a  provisional  liquidator  in  posses- 
sion to  pay  a  landlord's  claim  for  overdue  rent  in  pre- 
ference to  the  claims  of  other  creditors,  where  the 
landlord  has  taken  no  steps  to  assert  his  claim  until 
after  the  winding-up  has  begun  is,  owing  to  ss.  22  and 
23,  void,  unless  the  permission  of  the  Court  is  first 
obiixmed  ■.Fuches  v.  Hamilton  Tribune  (1884),  10  P.  R. 
409.  A  different  view  seems  to  have  been  taken  by 
Morrison,  J.,  in  Plummer  v.  Sullivan  Machinery 
(1917),  2  W.  W.  R.  229;  24  B.  C.  R.  104.  There  ven- 
dors of  machinery  under  contract  of  conditional  sale 
whereby  the  property  remained  in  them  until  payment, 
and  wlio  had  complied  with  s.  76  (the  liquidator  not 
having  complied  with  s.  77),  seized  and  re-sold  the 
machinery,  and  an  action  brought  by  the  liijuidator 
for  wrongful  seizure,  was  dismissed.  Morrison,  .1.,  ob- 
served that  the  sections  of  the  Act  as  to  restraining 
actions  and  not  allowing  them  to  proceed  aic  intended, 
not  for  tlic  })urj)ose  of  harassing  or  impeding  or  in- 
juring third  parties,  but  for  the  purpose  of  preserving 
the  limited  assets  of  the  company  in  the  best  "way  for 
disli-ibutioji  among  creditors  who  may  be  entitled 
thereto. 

Application  foi"  leave  (after  an  oi-dci-  of  (lt'l(\n;i1i<ni  .\|.|.iicatinn 
has  been  made  under  s.  110)  should,  save  in  excciitioii.il 
cases,  be  made  to  the  Master  or  Referee :  lie  ./.  Mc- 
Carthy S  Sons  (1916-7),  38  0.  L.  R.  3;  32  D.  L.  R.  441, 
per  Hodgins,  J. A.  Hitherto  applications  have  fre- 
(piently  been  made  to  a  JnduT-  in  (MinniboT-s  iiof  only  in 
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Sect.  22     Ontario,  but  in  tlie  otlier  provinces.     A  County  Court 
""Judge  has  no  jurisdiction  under  tlie  section:  Goldrich 
V.  Colonial  Assurance  Co.  (1916),  28  D.  L.  E.  542. 

The  application  must  be  made  to  the  Court  in  Can- 
ada wliich  has  the  conduct  of  the  winding-up,  even 
though  the  ai)plication  is  I'or  leave  to  continue  an 
action  begiin  before  the  winding-up  in  a  province 
other  than  that  in  which  the  winding-up  is  proceeding : 
Brewster  v.  Cauada  Iron  (1914),  7  0.  W.  N.  128.  See 
also  Plante  v.  Dalmas  Pulp  Co.  (1914),  20  D.  L.  R.  983. 
Leave,  however,  is  obtainable  in  Ontario  to  sign  final 
judgment  against  a  company  incorporated  in  England, 
having  its  head  office  there  and  being  in  process  of 
liquidation  there,  but  doing  business  and  having  assets 
in  Ontario:  Plummer  v.  Superior,  Sc.,  Co.  (1885),  10 
P.  R.  527.  Leave  having  been  grafnted,  the  Exchequer 
Court  is  competent  to  entertain  an  action  in  rem 
against  a  ship  for  collision,  its  jurisdiction  not  being 
taken  away  by  ss.  22  &  23 :  The  R.  d  0.  Nav.  Co.  v.  SS. 
Imperial  (1908-9),  12  Ex.  Ct.  243. 
Discretion  The  cffcct  of  s.  133,  whcrc  it  applies,  as  to  which 

ieavr°^  see  the  notes  to  that  section,  is  to  make  special  grounds 
necessary  to  be  shown  in  order  to  justify  the  granting 
of  leave  under  s.  22 :  Re  Raven  Lake  Cement  Co.,  Na- 
tional Trust  V.  Trusts  S  Guarantee  (1911),  24  0.  L.  R. 
286;  Re  J.  McCarthy  S  Sons  (1916-7)  38  0.  L.  R.  3;  32 
D.  L.  R.  441  (App.  Div.). 

Thus  where  in  addition  to  the  claims  of  the  appli- 
cant and  of  the  liquidator  an  interest  in  the  assets  in 
question  was  alleged  by  a  mortgagee,  who  would  not  be 
bound  l)y  the  determination  of  the  issue  as  between  the 
liquidator  and  the  claimant  by  summary  proceedings 
under  ».  133,  Mulock,  C.J.K.B.,  in  Kurtz  v.  McLean 
(1908),  11  0.  W.  R.  437,  made  an  order  that  if  the  mort- 
gagee was  unwilling  to  come  in  under  the  winding-up 
proceedings,  leave  should  be  granted  to  bring  an 
action. 

After  an  order  for  windiiig-u])  of  a  Manitoba 
company.  P.,  a  servant  of  the  company,  asked  leave  to 
bring  an  action  against  the  company  for  arrears  of 
wages  so  that  after  a  return  of  nulla  bona  he  might 
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sue  the  directors  under  s.  276  of  the  Manitoba  Com-    Sect.  22. 
panies  Act.     Leave  was  granted :  Re  Lake  Winnipeg 
Transportation  Co.  (1891),  7  Man.  R.  602. 

Where  previously  to  the  ^^^nding-up  a  .shareholder 
had  been  sued  by  the  Company  for  unpaid  calls  and 
had  delivered  a  defence  and  counterclaimed  for  the  can- . 
cellation  of  his  subscription  on  the  ground  of  misre- 
presentations in  the  prospectus,  the  shareholder's  ap- 
plication for  leave  to  proceed  in  the  action  was  refused 
on  the  ground  that  he  could  have  in  the  mnding-up  all 
the  relief  claimed  in  the  action:  Re  Pakenham  Pork 
Packing  Co.  (1903),  6  0.  L.  E.  582.  But  where  a  share- 
holder had  sued  for  cancellation  of  his  subscription 
on  the  ground  of  fraud,  and  costs  had  been  incurred 
and  the  action  was  on  the  list  for  trial,  leave  was 
granted  in  Quebec:  Johnson  v.  The  Ewart  Co.  (1907), 
Q.  R.  31  S.  C.  336.  AVliere,  although  the  amount  to  be 
claimed  in  the  proposed  action  is  considerable,  but 
nothing  more  than  the  amount  and  ordinary  questions 
of  fact  and  law  are  involved,  leave  is  not  to  be  granted : 
Re  J.  McCarthy  S  Sons  (1916-17),  38  0.  L.  R.  3;  32  D. 
L.  R.  441  (App.  Div.).  So  also  an  application  was  re- 
fused for  leave  to  bring  an  action  to  set  aside  stock 
subscriptions  on  failure  of  the  applicant  to  show  such 
special  and  unusual  circumstances  as  to  make  it  reason- 
ably clear  that  the  Master  could  not  satisfactorily  deal 
with  tlie  question:  Titherington  v.  Distributors  (1906), 
8  0.  W.  R.  329. 

Where  an  action  has  already  been  dismissed  and 
has  become  barred  by  lapse  of  time  when  the  winding- 
up  order  is  made  a  new  action  should  not  be  antlio- 
rized:  Ooldrich  v.  Colonial  Assurance  Co.  (191(5),  28 
1).  L.-R.  r)lJ. 

An  apv)eal  lies  from  an  order  made  nnder  s.  22.  Api'-"' 
giving  leave  to  bring  an  action:  He  J.  Mr(  (irtliji  "' mid.Ts. l-j. 
Sons  (1916-7),  38  O.L.  R.  3;  32  D.  L.  R.  441.  Where 
the  Coiii-l  cannot  say  that  the  discretion  of  the  Judge 
or  ofTicial  lo  whom  tJie  api»licaiion  was  mad<'  was  exer- 
cised wrongly,  his  order  granting  or  refusing  leave 
will  not  be  disturbed  on  appeal:  He  Raven  Lake  Port- 
land Cement  Co.,  National  Trust  v.  Trusts  S  Gnaran- 
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Sect.  22.  /(■<■  (li>ll),  24  O.  L.  R.  28G;  lie  Toronto  Cream  and 
—-— —  Butter  Co.  (1909),  14  O.  W.  R.  81.  Where  leave  had 
been  i»Taiited  to  the  applicant  to  sue  the  company  for 
specific  i)errorniance  of  an  ai;reement  for  exciuuii^e  of 
lands,  ()!•  in  default  for  cancellation  of  the  agreement 
and  recovery  of  the  applicant's  lands,  of  which  the 
company  was  in  possession,  the  Master's  discretion  in 
granting  leave  was  held  on  appeal  to  have  been  pro- 
perly exercised:  Re  Transcontinental  Toivnsite  Co. 
(1915),  21  D.  L.  R.  291 ;  25  Man.  L.  R.  193.  The  discre- 
tion may  be  reviewed  on  appeal:  Re  Cusliing  ISulphite 
Fibre  Co.  (1906-8),  38  N.  B.  R.  581.  Moreover,  where 
the  order  appealed  from  was  made  on  a  wrong  prin- 
ciple it  was  set  aside  by  the  Ontario  Court  of  Appeal: 
Re  J.  McCarthy  S  Sons  (1916-7),  38  0.  L.  R.  3;  32 
D.  L.  R.  441.  The  rule,  however,  that  an  exercise  of  a 
discretion  proceeding  on  projjer  principles  is  not 
generally  to  be  interfered  with,  still  stands,  ibid.,  per 
Meredith,  C.J.C.P. 
Application  AMien  the  Court  is  asked  to  stay  an  action,  the 
ceedin^s^^"  Only  material  question  to  be  considered  is,  whether 
there  are  any  circumstances  which  render  it  necessary 
that  the  action  should  be  continued,  or  whether  the 
claim  of  the  plaintiff  is  not  one  which  can  be  as  easily 
dealt  with  in  the  winding-up  as  in  any  other  way.  If 
the  claim  sought  to  be  enforced  is  capable  of  being 
satisfactorily  dealt  with  in  the  winding-up  other  pro- 
ceedings to  enforce  it  will  be  stayed:  In  re  Hermann 
Loog,  Limited  (1887),  36  Ch.  D.  502;  In  re  Interna- 
tional Pulp  S  Paper  Co.  (1876),  3  Ch.  D.  594;  In  re 
Australian  Direct  Steam  Navigation  Co.  (1875),  L.  R. 
20  Eq.  325 ;  Re  Briton  Medical  Assurance  Association 
(1886),  32  Ch.  D.  503. 

See  also  the  cases  supra  and  the  notes  to  s.  133  of 
the  Act. 

After  a  winding-up  order  had  been  made.  P.,  a 
resident  of  Ontario,  brought  an  action  against  the 
company  in  the  State  of  Michigan,  to  attach  certain 
property  of  the  company  there.  The  liquidator  brought 
an  action  in  Ontario  for  an  injunction  to  restrain  P. 
from  proceeding  with  his  action  in  Michigan.      Held, 
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that  this  case  could  not  be  distinguished  in  principle  Sect.  22. 
from  Ex  parte  llailivay  Steel  and  Plant  Co.,  In  re 
Taylor  (1878),  8  Ch.  D.  183,  and  upon  the  facts  dis- 
closed the  injunction  was  refused  and  P.  was  allowed 
to  continue  his  action  in  Michigan :  In  re  LaJic  Superior 
Native  Copper  Co.,  Ltd.,  Re  Plummer  (1885),  9  0.  R. 
277. 

If  the  Court  is  of  the  opinion  that  the  action 
ought  not  to  be  stopped,  e.g.,  where  an  action  is  in- 
stituted against  directors  and  other  individuals  as 
well  as  against  the  company,  the  Court  will  allow  the 
proceedings  to  go  on,  but  will  require  the  plaintiff  to 
undertake  not  to  issue  execution  against  the  company 
without  leave  of  the  Court:  McEwan  v.  London  and 
Bombay  and  Mediterranean  Bank  (1866),  W.  N.  407; 
Bagell  x.  Ciirrie  (1867),  W.  N.  75. 

Secured  creditors  such  as  mortgagees  and  bond-  Mortgagees 
holders  are  in  a  different  position.  A  mortgagee  will  i'°i5ie\°^'^' 
not  generally  be  restrained  from  enforcing  his  rights 
against  the  mortgaged  property :  Lloyd  v.  David  Lloyd 
&  Co.  (1877),  6  Ch.  D.  339;  Re  Longendale  Cotton  Spin- 
ning Co.  (1878),  8  Ch.  D.  150;  Re  Cushing  Sulphite 
Fibre  Co.  (1906-8),  38  N.  B.  R.  581.  It  is  otherwise 
where  there  is  only  an  equitable  charge  and  not  a  mort- 
gage: Andreivs  v.  Sivansea  (1880),  50  L.  J.  Q.  B.  428. 
In  general  the  secured  creditor  has  a  right  to  apply  for 
and  ol)tain  leave  to  bring  an  action  or  take  sale  pro- 
ceedings: In  re  The  Lenora  Mount  Sicker,  Sc.,  Co. 
(1900-3),  9  B.  C.  R.  471;  Re  Winnipeg  S  Western  De- 
velopment Co.  (1915-6),  33  W.  L.  R.  749.  Terms  may 
be  imposed,  e.g.,  in  the  last  mentioned  case  successive 
adjournments  were  ordered  condilioiinlly  on  tlic  com- 
pany's making  certain  payments  of  arrears  of  interest 
and  taxes  with  a  view  to  protecting  the  company  and 
permitting  the  assets  to  be  sold.  The  liquidator,  how- 
ever, is  not  entitled  to  the  conduct  of  a  sale  under 
foreclosure  proceedings,  and  an  order  made  at  his 
instance  by  the  Judge  directing  the  winding-up  pro- 
ceedings postponing  the  sah-  and  directing  tlie  referee 
to  advertise  and  fixing  a  su])sequent  date  for  sale,  was 
held    to    be    bad:    Re    Cushing    Sulphite    Fibre    Co. 


744  DOMINION    WINDING-lTp   ACT. 

Sect.  22.  (1906-8),  38  N.  B.  R.  581.  The  fact  that  prior  to  the 
winding-up  order  judg-ments  against  the  company  have 
been  registered  will  not  disentitle  a  mortgagee  or  bond- 
holder from  obtaining  leave  to  proceed  to  enforce  his 
security:  Re  Giant  Mining  Co.  (1901-4),  10  B.  C.  R. 
327. 

While  the  bondholders  will  be  permitted  to  proceed 
uidess  any  special  reasons  are  shown  to  the  contrary, 
the  Court  has  a  discretion  to  grant  or  refuse  leave, 
and  in  Re  Martin  International  Trap  Rock  Co.  (1915), 
8  0.  W.  N.  599,  a  delay  was  ordered  to  enable  the  liqui- 
dator to  sell  the  assets.  Moreover,  where  a  bond- 
holder's application  for  leave  to  commence  an  action 
is  opposed  by  the  majority  of  the  bondholders,  the 
Court  has  refused  leave :  Re  Excelsior  Brick  Co.,  Ltd. 
(1916),  an  unreported  decision  of  Middleton,  J. 

See  further  s.  133  and  the  notes  to  s.  69  of  the  Com- 
panies Act,  under  "  Bonds  "  and  '*  Receivers." 

Execution,  23.  Every  attachment,   sequestration,   distress  or   execution 

etc.,  against  p^t  in  force  against  the  estate  or  effects  of  the  company  after 
void  the  making  of  the  winding-up  order  shall  be  void.     U.   S.,  c. 

129,  s.  17.' 

Compare  s.  18  of  this  Act,  and  see  notes  to  that 
section. 

Compare  ss.  163  and  198  of  Imperial  Companies 
Act,  1862,  (the  last  named  section  is  not  in  the  Cana- 
dian Act),  but  the  Act  has  been  construed  to  have  the 
same  effect  as  though  it  contained  such  a  section: 
Shaver  v.  Cotton  (1896),  23  A.  R.  426;  Re  ExJiall  Min- 
ing Co.,  4  DeG.  J.  &  S.  377.  Section  163  (now  s.  211  of 
the  Imperial  Act  of  1908)  corresponds  to  our  section 
23,  and  section  87  (now  s.  142  of  the  Imperial  Act  of 
1908)  corresponds  to  our  section  22.  The  two  sections 
must  be  read  togetlier.  The  result,  accordingly,  is 
that  only  every  attachment,  sequestration,  distress  or 
execution  '*  put  in  force  "  after  the  winding-up  order 
is  void,  and  even  the  jmtting  in  force  is  void  only  if 
leave  has  not  been  obtained  under  section  22 :  Risler  v. 
Alberta  Neivsimpers,  Ltd.  (1919),  46  D.  L.  R.  536,  538. 
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In  the  English  Act,  s.  163  is  controlled  by  s.  87,  and    Sect.  23. 
the  Court  has  declared  itself  competent  to  allow  attach- 
ments,  distresses,  etc.:  Ex  parte  CarneUy  (1887),  35 
Ch.  D.  656. 

But  this  power  is  not  exercisable  by  Canadian 
Courts  owing  to  the  provisions  of  s.  S-t.  Per  Osier, 
J.A.,  in  Shaver  v.  Cotton  (1896),  23  A.  R.  at  p.  435. 

Sed  qii.  at  any  rate  as  regards  a  distress:  In  re 
Ottaiva  Porcelain  d  Carbon  Co.  (1900),  31  0.  R.  679, 

689,  where  it  is  indicated  that  leave  may  be  granted. 
If  there  is  no  right  to  prove,  rights  under  a  distress 
made  before  the  order  will  be  preserved,  ihid.  at  p. 

690,  citing  Re  Army  S  Navy  Co.,  January  11,  1898,  un- 
reported.   See  also  E.  C.  Colwell  Candy  Co.  (1899-02),       ^ 
35  N.  B.  R.  613. 

The  section  will  apply  in  all  provinces  where  the 
company's  assets  may  be  situate:  Re  Producers'  Rock 
£  Gravel  Co.,  Ltd.  (1913),  14  D.  L.  R.  289.  The  opera- 
tion of  the  section  is  limited  to  creditors  of  the  com- 
pany, and  it  does  not  apply  to  outsiders:  Good  v. 
Nepisiguit  Lumber  Co.  (1911-13),  41  N.  B.  R.  57;  In  re 
Regent  United  Service  Stores  (1878),  8  Ch.  D.  616. 

It  appears  that  the  term  ''  sequestration  "  as  used  Sequestia- 
iii  s.  23  means  sequestration  to  recover  payment  of  a 
judgment  already  obtained:  Richelieu  S  Ontario  Na- 
'rigation  Co.  v.  SS.  "  Imperial  "  (1808-9),  12  Ex.  Ct. 
R.  243;  but  see  Re  Australian  Direct  Steam  Naviga- 
iion  Co.  (1875),  L.  R.  20  Eq.  325. 

An  undertaking  by  a  provisional  liciuidalor  L;in(ii<.r.is 
ill  possession  to  pay  a  landlord's  claim  to  be  paid  pre- 1."^."'"^ 
ferentially  for  overdue  rent,  after  service  of  notice 
under  s.  12  of  45  V\ct.  c.  25  (Dom.)  is  by  ss.  20  and  21 
of  that  Act  (ss.  22  &  23  of  this  Act)  void,  unless  the 
permission  of  the  Court  is  first  obtained:  Fuciics  v. 
JIamilton  Tribune  (1884),  10  P.  R.  409. 

After  a  winding-up  order  the  property  of  the  com- 
j)any  cannot  be  sold  for  taxes:  School  Cornmissioners 
of  ilochelaga  v.  M<nilrr,il  .thai loir  Co.  (1887),  3  M.  L. 
R.  (Q.  B.)  116. 
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Sect.  23.  Tlic  olVc't't  o\'  tliis  section  with  sections  21),  2o  and  <S4 

is  to  i)r(,'vcnt  a  liiinidatoi-  from  allowing  a  preference  or 
priority  unless  imi)ressecl  ii[)on  assets  before  the  same 
were  taken  possession  of  by  him:  Faulkncrs,  Ltd. 
(1915),  34  0.  L.  II.  536,538. 

The  preferential  lien  for  rent  conferred  by  s.  38  of 
the  Ontario  Landlord  and  Tenant  Act,  R.  S.  0.  1914, 
c.  155,  in  the  case  of  an  assignment  for  the  benefit  of 
the  creditors  is  a  statutory  lien  independent  of  actual 
distress  or  possession.  So  where  a  company  makes  an 
assignment  and  subsequently  a  winding-up  order  is 
granted,  the  goods  of  the  company  become  subject  to 
the  winding-up  order  charged  with  the  preferential 
lien:  Re  Fashion  Shop  (1915),  33  0.  L.  R.  253. 
Executions  Where  a  creditor  has  actually  issued  executions 

wfndiug-u^p"  against  a  company  before  a  petition  to  wind  it  up  has 
order.  been  presented,  and  the  sheriff  is  in  possession  when  it 

is  presented,  the  Court  will  not  interfere  and  deprive 
the  creditor  of  the  fruits  of  his  diligence:  Re  Witliern- 
sea  Brickworks  (1880),  16  Ch.  D.  337;  Merchauls' 
Bank  v.  Roche  Coal  Co.  (1892-3),  3  Terr.  L.  R.  463,  un- 
less under  any  special  circumstance,  e.g.,  oppression  or 
fraud.  See  Perkins  Beach  Lead  Mining  Co.  (1877),  7 
Ch.  D.  371.    But  see  now  s.  84. 

But  it  may  be  a  question  how  far  this  principle 
would  be  applied  in  Ontario  having  regard  to  the  policy 
of  equal  distribution  among  creditors  established  by 
the  Creditors'  Relief  Act.  See  Dawson  v.  Moffatt 
(1886),  11  0.  R.  484.  But  see  contra,  McLean  v.  Allen 
(1890),14P.  R.  84. 

But,  as  a  rule,  if  the  sheriff  does  not  seize  before 
the  commencement  of  the  winding-up  the  execution  will 
be  stayed.  See  Ex  p.  Raihvay  Steel  and  Plant  Co.,  In 
re  Williams  (1878),  8  Ch.  D.  192.  And  receivers  ap- 
pointed in  the  same  interval  will  be  restrained  from 
acting:  Campbell  v.  Compagnie  Generale  de  Bellegarde 
(1876),  2  Ch.  D.  181;  Perry  v.  Oriental  Hotels  Co. 
(1870),L.  R.  5Cli.  420. 

Where  the  execution  preceded  the  petition  to  wind 
up,  the  Court,  whilst  staying  the  execution,  has  directed 
the  liquidator  to  sell  for  the  benefit  of  the  execution 
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creditor :  Ex  p.  Raihvay  Steel  d  Plant  Co.,  In  re  Taylor  Sect.  23. 
(1878),  8  Cli.  D.  183,  tlms  substantially  securing  to 
him  tlie  fruits  of  his  diligence.  A  fortiori  the  Court 
will  not  interfere  with  an  execution  creditor  who  actu- 
ally got  his  monev  before  the  winding-up  order  is 
made :  Ex  p.  Hawkins  (1868)  3  Ch.  787. 

But  having  regard  to  the  Creditors'  Relief  Act,  it 
seems  more  than  doubtful  whether  this  rule  would  be. 
applied  in  Ontario  except  perhaps  in  respect  of  the 
costs  of  the  first  execution  creditor. 

A  payment  after  a  winding-up  order  has  been  made 
in  order  to  avoid  an  execution  is  illegal:  Richards  v. 
Producers  (1914),  17  D.  L.  R.  588. 

See  further  s.  84  of  the  Act,  which  provides  in 
effect  that  an  execution  creates  no  lien  if  before  pay- 
ment over  to  the  plaintiff  of  the  moneys  actually  levied 
the  winding  up  of  the  company's  business  has  com- 
menced, i.e.,  the  notice  of  presentation  of  the  ])etition 
has  been  served  (s.  5), 

Executions  issued  after  a  petition  for  a  winding-up  Executions 
order  has  been  presented  stand  in  a  different  position :  ^^^'f^^iSp 
Ex  p.  Raihvay  Steel  and  Plant  Co.,  In  re  Williams  order. 
(1878),  8  Ch.  D.  192.    These  are  void  and  the  sheriff  is 
not  entitled  to  his  fees  in  respect  of  such  an  unautho- 
rized execution  notwithstanding  that  the   same  was 
levied  in  a  province  other  than  that  in  which  the  wind- 
ing-up order  was  made,,  and  in  ignorance  of  the  exist- 
ence of  the  order:  Re  Producers,  Sc,  Co.  (1913),  14 
D.  L.  R.  289  (B.C.) ;  Pilote  v.  Leclerc  (1917),  52  Que. 
S.  C.  127. 

A  person  wlio  executes  a  judgment  in  contravention 
of  the  section  may  be  obliged  to  pay  Die  TKiuidator's 
costs  of  0])posing  the  execution;  Ci.  N.  W.  Teleyraph 
Co.  V.  La  Cie  du  Journal  dn  Monde  (1902-3),  5  Que. 
P.  R.  379.  Under  the  English  Act  leave  to  issue  execu- 
tion lias  been  granted  after  the  \vin(ling-n|)  (hi  IIk^ 
groiiiid  that  the  creditor  had  been  prevented  from 
floing  so  before  the  winding-up  by  the  trickery  of  the 
com])any:  Amarduct  v.  General  Incandescent  Co. 
(1911),  2  K.  B.  143. 
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Sect.  23.  But   a  return  by  tJic  slieriff  after  the  winding-up 

~       that  tlie  writ  is  unsatisfied  is  not  prohibited :  Pukulski 
V.  Jard'me  (1912),  5  D.  L.  R.  242;  26  0.  L.  R.  323. 

(^aruishee.  In  the  case  of  an  execution  by  a  writ  of  fi.  fa.,  the 

important  date  is  that  on  which  the  sheriil"  seizes;  in 
tlie  case  of  an  attachment  of  a  debt  by  means  of  a  gar- 
nishee order  the  date  to  be  considered  is  the  date  on 
which  tlie  order  nisi  is  served;  in  other  respects  the 
rule  applicable  to  the  stay  of  these  two  forms  of  pro- 
ceeding is  the  same :  Re  Stanhope  Silkstone  Collieries 
Co.  (1879),llCh.  D.  160. 

But  see  s.  84,  which  negatives  the  lien  unless  the 
moneys  have  been  paid  over  before  the  winding-up  has 
commenced:  Lavell  v.  Canadian  Mineral  Rubber  Co. 
(1913),14D.  L.  R.  521. 

A  garnishee  summons  issued  after  a  winding-up 
order  is  ineffective  to  attach  moneys  owing  to  the  com- 
pany and  will  be  set  aside :  Lavell  v.  Canadian  Mineral 
Rubber  Co.  (1913),  14  D.  L.  R.  521. 

Rent.  As  regards  distresses,  the  sections  under  considera- 

tion only  apply  to  a  landlord  who  seeks  to  distrain 
upon  goods  of  a  company,  which  is  his  legal  tenant. 
Therefore  in  Neiv  City  Constitutional  Club  Co.  (1887), 
34  Ch.  D.  646,  the  Court  decided  that  it  could  not  pre- 
vent a  landlord  from  distraining  upon  goods  which, 
although  originally  the  property  of  the  company,  had 
ceased  to  be  so  by  being  charged  for  more  than  their 
full  value  in  favor  of  debenture  holders.  Again  when 
the  landlord  has  no  right  of  proof  against  the  company, 
the  Court  will  not  restrain  the  landlord  from  levying 
a  distress  on  the  company's  goods:  In  re  Lundy 
Granite  Co.,  Ex  p.  Heaven  (1871),  L.  R.  6  Ch.  462; 
Re  Carriage  Co-operative  Supply  Association  (1883), 
23  Ch.  D.  154;  In  re  Exhall  Coal  Mining  Co.  (1864),  4 
I)e  G.  J.  &  S.  377;  Re  Regent  United  Service  Stores 
(1878),8Ch.  D..616. 

Rent arr-ru-         If  the  rent  accrued  due  before  the  commencement 

wfndS-ui'  ^^  ^^^  winding-up,  the  landlord  will  not  be  allowed  to 
distrain:  Re  Traders  North  Staffordshire  Carrying 
Co.  (1874),  L.  R.  19  Eq.  60;  Thomas  v.  Patent  Lionite 
Co.  (1881),  17  Ch.  D.  250.    Even  though  the  liquidator 
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may  have  retained  possession  of  and  carried  on  tlie  Sect.  23. 
company's  works  upon  the  land:  In  re  North  York- 
shire  Iron  Co.  (1878),  7  Ch.  D.  661;  Re  Broioi,  Bayley 
<&  Dixon  (1881),  18  Ch.  D.  649.  The  landlord  must 
prove  for  his  debt  like  any  other  creditor :  In  re  South 
Kensington  Co-operative  Stores  (1881),  17  Ch.  D.  161; 
Re  Oak  Pits  Colliery  Co.  (1882),  21  Ch.  D.  322;  Fuches 
V   Hamilton  Tribune  Co.  (1884),  10  P.  R.  409. 

A  distress  made  before  the  making  of  a  winding-up 
order  is  not  avoided  thereby:  Re  E.  C.  Colwell  Candy 
Co.  (1899-02),  35  N.  B.  R.  613;  and  see  s.  84  and  notes. 
Tliere  is  nothing  in  ss.  22,  23  and  84  to  prevent  a  land- 
h>rd  from  realizing  where  the  distress  has  been  put 
into  effect  before  the  commencement  of  the  winding- 
up:  Re  Shirleys,  Ltd.  (1916),  29  D.  L.  R.  273.  If  the 
company  by  its  liquidator  remains  in  possession  for 
the  purpose  of  the  realization  of  its  property  to  better 
advantage,  it  can  only  do  so  on  the  terms  of  the  lease. 
The  lessor  is  entitled  to  receive  out  of  the  assets  got  in 
by  the  liquidator  the  sum  required  to  put  the  premises 
in  the  repair  required  by  the  covenants  and  not  merely 
to  prove  for  his  claim:  In  re  Levi  S  Co.,  Ltd.  (1919), 
88  L.  J.  Ch.  233. 

If  the  rent  accrued  since  the  commencement  of  the  iiontac-oru- 
winding-up,  tlie  landlord  will  be  allowed  to  distrain  for  f.J'^.f  "^' 
it  or  I'eceive  ijaynicnt  in  full,  if  the  licjuidator  has  re- 
tained i)ossession  of  the  property  for  the  i)urposes  of 
tile  winding-up,  or  for  carrying  on  tlie  coiiipauy's  l)usi- 
noss,  ()!■  in  order  to  sell  it,  or  to  do  the  best  lie  can  with 
it  ;  for  under  tliese  circumstances  the  rent  is  considered 
as  one  (U"  the  exj)enses  of  the  winding-up  and  shouhl 
be  paid  in  full  like  any  other  debt  pioi)erly  incurred 
by  the  liquidator:  Re  Lundy  Granite  Co.  (1871),  L.  R. 
6  Ch.  462;  Re  North  Yorkshire  Iron  Co.  (1878),  7  Ch. 
1).  661;  Re  Silkstone  £  Dodworth  Iron  Co.  (1881),  17 
Ch.  D.  158;  Re  South  Kensington  Co-operative  Stores 
(18S1),  17  Ch.  1).  161;  Rr,  Brown,  Rayley  c(-  Diron 
(ISHl ),  IS  Cli.  1).  64!! ;  Ke  Oak  Pits  Colliery  Co.  (1882), 
21  Cli.  I).  322. 

If  tlie  rent  has  accrued  due  j)nitly  before  and  partly 
after  the  conimenceinenl  of  the  win(ling-up,  if  the  hnid- 
loi'd  establishes  his  right  to  distrain,  or  l)e  i)aid  in  full, 
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Sect.  23.    t'of  the  latter  portion  of  the  rent,  the  rent  will  be  ap- 

portioned,  and  the  distress  will  be  allowed  for  so  much 

as  accrued  after  the  winding-up  commenced :  Re  South 
Kensington  Co-operative  Stores  (1881),  17  Ch.  D.  161. 

Appointment  of  Liquidators. 

Liquidator  24.  'J'lie  coui't  in  making  the  winding-up  order,  aiiay  appoint 

to  be  ;!    liquidator   or   more   than   one   liquidator   of  the   estate   and 

appointed.      ^^^^^^^^  ^^  ^^^^  company.     R.  S.,  c.  129,  s.  20. 

Acting  25.  If  more  than  one  liquidator  is  appointed,  the  court  may 

liquidator       declare  whether  any  act  to  be  done  by  a  liquidator  is  to  be  done 

hy  all  or  any  one  or  more  of  the  liquidators.    R.  S.,  c.  129,  s.  23. 

Additional  26.  The  court  may,  if  it  thinks  fit,  after  the  appointment 

liquidators,     of  one  or  more  liquidators,  appoint  an  additional  liquidator 
or  Hquidators.    R.  S.,  c.  129,  s.  22. 

Notice  pre-  27.  No   liquidator   aforesaid    shall   be   appointed   unless   a 

vious  to         |)i-cvious   notice   is   given   to   the   creditors,   contributories   and 

•''PP°'"^"'*'"^- shareholders  or  members;  and  the  court  shall  by  order  direct 

the  manner  and  form  in  which  such  notice  shall  be  given  and 

the  length  of  such  notice.    R.  S.,  c.  129,  s.  20. 

Compare  Imperial  Companies  Act,  1862,  ss.  92 
and  149. 

Appointment  of  Liquidatob. 

Appointment  Under  the  former  Act,  45  Vict.,  (Dom.)  c.  23,  the 
of  liquidator,  jiq^^^jator  must  bc  appointed  by  the  winding-up  order. 
In  this  present  section  the  word  used  is  '*may."  The 
practice  now  is  on  the  first  order  to  appoint  a  provi- 
sional liquidator  as  provided  in  s.  29,  and  then  appoint 
the  permanent  liquidator  after  notice  as  prescribed  by 
s.  27 :  Shoolbred  v.  Union  Fire  (1887),  14  S.  C.  R.  624; 
Re  Union  Fire  (1886),  13  A.  R.  268  and  (1885),  10  0.  R. 
489;  Great  West  Supply  Co.  v.  Installations,  Ltd. 
(1914),  15  D.  L.  R.  896. 

The  A\dnding-up  order  in  the  usual  form  delegates 
to  the  Master-in-Ordinary  or  Official  Referee  the 
powers  of  the  Court,  as  may  be  done  under  s.  110  of  the 
Act,  the  practice  in  this  respect  differing  from  that  in 
England  where  the  Judge  must  exercise  his  own  dis- 
cretion in  the  appointment  of  the  liquidator. 
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See  Re  GuelpJi  Linseed  Oil  Co.  (1903),  2  0.  W.  R.  Sees.  24-27. 
1151;  Cie  Villeneuve  v.  Price  Bros.,  Ltd.  (1909),  Q.  E. 
36  S.  C.  396. 

The  Master-in-Ordinary  or  Ofl&cial  Referee  then 
directs  a  notice  to  be  sent  out  for  the  appointment  of  a 
permanent  liquidator. 

Previous  notice  of  the  appointment  of  the  perman-  Notice. 
ent  liquidator  must  be  given  to  the  creditors,  contribu- 
tories  and  shareholders  or  members  in  compliance 
with  s.  27 ;  otherwise  the  appointment  will  be  set  aside : 
SJwolbred  v.  Union  Fire  (1887),  14  S.  C.  R.  624;  Re 
Guelph  Linseed  Oil  Co.  (1903),  2  0.  W.  R.  115,  Great 
West  Supply  Co.  v.  Lnsiallations ,  Ltd.  (1914),  15  D. 
L.  R.  896;  Stimson  v.  Norfhivest  Cattle  Co.  (1902-3), 
5Que.  P.  R.  181. 

As  to  the  nature  of  the  notice,  see  Cie  Villeneuve  v. 
Price  Bros.,  Ltd.  (1909),  Q.  R.  36  S.  C.  396. 

Upon  a  contest  for  the  appointment  of  liquidators  who  win  be 
in  a  winding-up  proceeding-  it  is  desirable  to  follow  the  appointed, 
rules  for  guidance  to  be  found  in  the  English  cases 
under  the  Companies  Acts.  The  Court  abstains  from 
laying  do^^Tl  any  such  rule  as  that  the  nominee  of  the 
petitioning  creditors  should  have  a  preference.  The 
Court  will  consider  the  condition  of  affairs  to  ascer- 
tain wliat  parties  are  most  interested  in  the  due  admin- 
istration of  the  estate  in  liquidation,  and,  other 
things  being  equal,  will  act  upon  their  recommenda- 
tion: i?r>  Alpha  Oil  Co.  (1887),  12  P.  R.  298. 

When  the  creditors  were  those  whose  interests  were 
most  to  be  regarded  and  the  great  bulk  of  them  favoured 
the  appointment  of  L.  and  opposed  the  nominee  of  the 
l)etitiojiijig  creditors,  and  T^.,  who  resided  in  tlie  county 
wliere  the  company's  operations  were  carried  on,  and 
where  all  its  books  and  assets  were,  was  already  de 
facto  lifiiiidator  under  voluntary  proceedings  taken 
pursua7it  to  the  Ontario  Act  and  was  otherwise  well 
qualified  for  the  position,  the  Court  appointed  him 
liquidator.  One  set  of  costs  alh)wed  out  of  estate  to 
successful  creditors  following  Jic  Xorfhnu  Assaui  Tea 
Co.  (1870),  L.  R.  5  Ch.  644;  i2e  Alpha  Oil  Co.  (1887), 
12  V.  R.  29S. 
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Sees.  24-27.        C(ctcris  paribus,  the  petitioner's  nominee  is  pre- 
,      .        " t'erred :  i?t'  General  Provident  /u.s-.  Co.  (18G8),  17  W.  R. 

Appoint-  -  . 

lu.'iitof        42;  Be  Albert  Average  Association  (1870),  5  L.  R.  Ch. 

liqiiiilator.       r.q-j 

No  hard  and  fast  rule  to  this  effect  exists — wishes 
of  those  most  interested  are  regarded:  lie  Northern 
Assam  Tea  Company  (1870),  L,  R.  5  Ch.  644;  Re  Hoy- 
land  and  Silkstone  Colliery  Co.  (1884),  W.  N.  13;  Re 
Association  of  Land  Financiers  (1878),  10  Ch.  D.  269. 

The  Court  has  a  discretion  and  is  not  merely  to 
register  the  result  of  the  determination  of  the  creditors 
and  contributories  and  it  may  refuse  to  accept  their 
nominee:  Re  International  Contract  Co.  (1866),  L.  R. 

1  Ch.  523 ;  Re  London  &  Bombay  &  M.  Bank,  L.  R.  1 
Ch.  525;  Re  Northern  Assam  Tea  Co.  (1870),  L.  R.  5 
Ch.  644. 

See  also  In  re  Radford  S  Bright,  [1901]  1  Ch.  272. 

Compare  also:  Re  Johannesburg  Gold  Trust  Co., 
[1892]  1  Ch.  583;  Re  Land  Development  Association 
(1892),  W.  N.  23;  Re  Commercial  Bank  of  Manitoba 
(1893),  9  Man.  R.  342. 
Appeal  While  an  appeal  may  be  taken  against  the  appoint- 

ment {Markle  v.  Ross  (1889),  13  P.  R.  135),  the  Court 
of  Appeal  ^^dll  not  interfere  with  the  discretion  of  the 
Judge  in  the  appointment  of  a  liquidator :  Re  Interna- 
tional Contract  Co.  (1866),  L.  R.  1  Ch.  523;  Re  Rail- 
way Finance  Co.  (1866),  14  W.  R.  956;  Re  Albert 
Average  Assoc.  (1870),  L.  R.  5  Ch.  597,  and  see 
Forsythe  v.  The  Bank  of  Nova  Scotia  (1890-1),  18  S.  C. 
R.  707,  affirming  (1889-90)  22  N.  S.  R.  97. 

Liquidators  should  be  disinterested  persons,  and 
neither  creditors  nor  shareholders  should  be  ap- 
pointed: Re  Central  Bank  of  Canada  (1887),  15  0.  R. 
309;  Re  Men's  Wear,  Ltd.  (1915),  22  D.  L.  R.  530. 

The  appointment  of  a  shareholder  is  not  favored: 
Re  Northumberland  and  Durham  Banking  Co.  (1858), 

2  D.  &  J.  508. 

If,  however,  all  the  creditors  desire  the  appoint- 
ment of  an  individual  who  happens  to  be  a  share- 
holder, he  may  be  appointed:  Re  New  Westminster 
Gas  Co.  (1895-7),  5  B.  C.  R.  618. 
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Where  the  creditors  have  the  chief  aiid  immediate  Sees.  24-27. 
concern  in  realizing  the  assets,  their  nominees  will  be 
appointed  as  against  the  nominees  of  the  shareholders : 
Re  Central  Bank  of  Canada  (1887),  15  0.  R.  309.  It  is 
not  necessary  for  both  creditors  and  shareholders  to 
be  represented,  and  a  bank  may  be  appointed  liquida- 
tor: Forsythe  v.  Bank  of  Nova  Scotia  (1890-1),  18  S. 
C.  R.  707. 

One  of  the  proposed  liquidators  was  formerly  au 
official  of  the  bank  and  was  largely  indebted  to  it, 
though  it  was  claimed  that  his  indebtedness  was  fully 
secured;  his  principal  support  also  was  from  those 
connected  with  the  former  management  of  the  bank. 
Held,  that  the  objections  to  his  appointment  were 
most  serious :  Re  Commercial  Bank  of  Manitoba 
(1893),  9  Man.  R.  342. 

In  appointing  liquidators  to  a  bank  the  Court  is  Liquidators 
confined  to  those  nominated  at  the  meeting  of  creditors  ^^o-^^-^^'^' 
and  shareholders,  but  is  not  bound  by  the  result  of  the 
voting  and  ouglit  to  exercise  its  own  discretion  in  the 
selection  of  liquidators :  Re  Commercial  Bank  of  Mani- 
toba, supra. 

It  is  not  usual  to  appoint  more  than  one  liquidator : 
Re  Dirpiard  (1910),  11  Q.  P.  R.  389.  Where  a  volun- 
tary winding  up  is  superseded  by  a  compulsory  order 
the  voluntary  liquidator  is  usually  continued:  Re  Lon- 
don d  Mediterranean  Bankwfj  Co.  (1866),  15  W.  R.  33. 
A  similar  practice  obtains  in  the  case  of  a  receivership : 
Cf.  Shoolbred  V.  Clark  (1890),  17  S.  C.  R.  265,  or 
assignment. 

28.  The  court  shall  also  determine  what  security  shall  bo  Security. 
given  by  a  liquidator  on  his  appointment.    E.  S.,  c.  120,  s.  24. 

Compare  Imperial  Companies  Act,  1862,  s.  92;  also 
Imperial  Companies  (Winding-up)  Act,  1890,  s.  4,  s-s.  3, 
and  English  Rule  67. 

No  sijccial  rules,  instructions  or  foniis  regMrdiiig 
security  have  been  adopted  in  Ontaiio. 

The  security  most  usiinlly  given  is  the  boTid  of  a 
guarantee  company,  but  oilier  security  lias  t'lcfinciilly 
been  accepted. 

n.c.A.— 48 
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Sect.  28. 
Security. 


Provisioual 
liquidator. 


Wlu'ii  till'  liquuhitioii  has  been  partially  completed 
tlie  security  is  soiiietiiiies  reduced. 

The  security  need  not  be  tixed  by  tiie  winding-up 
order;  it  may  be  left  to  the  Master  under  s.  110: 
ShooWrcd  V.  Clark  (1890),  17  S.  C.  li.  265. 

As  to  certificate  of  liquidator's  liability  on  default, 
see  Be  BiimUuiham  B reiving  Co.  (1883), "52  L.  J.  Ch. 
858.  The  sureties  have  a  right  to  appeal  against  the 
Master's  certificate  where  the  bond  provides  that  the 
same  shall  be  sufficient  evidence  of  the  amount  of  the 
liquidator's  liabilitv:  Be  Ann  if  S  Navy  Clothing  Co. 
(1902),3O.  L.  K.  37. 

29.  The  court  luay  on  the  presentation  of  the  petition  for 
a  wiiuling-up  order  or  at  any  time  thereafter  and  before  the 
first  appomtment  of  a  liquidator  appoint  provisionally  a  liqui- 
dator of  the  estate  and  effects  of  the  company  and  may  limit 
and  restrict  his  powers  by  the  order  appointing  him.  T{.  S., 
c.  129  s.  26 ;  52  V.,  32,  s.  "l2. 

Compare  Imperial  Companies  Act,  1862,  s.  92. 
See  the  notes  under  ss.  24  ff.  at  p.  750. 

Incarporatetl  30.  An  incorporated  company  may  be  appointed  liquidator 
company  ^q  i\^q  goods  and  effects  of  a  company  under  this  Act;  and  if 
apifointetl.      an  incorporated  company  is  so  appointed,  it  may  act  through 

one  or  more  of  its  principal  officers  designated  by  the  court. 

E.  S.,  c.  129,  s.  21. 

2.  Where  under  the  laws  of  any  province  a  trust  company 

is  accepted  by  the  courts  of  such  province,  and  is  permitted  to 

act,    as    administrator,    assignee    or    curator    without    giving 

security,  such  trust  company  may  be  appointed  liquidator  of 

a  company  under  this  Act,  without  giving  security.     6-7  Ed. 

VII.  (1917),  c.  51. 

See  Forsythe  v.  Bank  of  Nova  Scotia  (1890-1 ),  18  S. 

C.  R.  707. 

See  Clarke  and  Union  Fire  Ins.  Co.  (1885),  10  0.  R. 

489;  Forsythe  v.  Bank  of  Nova  Scotia  (1889-90),  18 

S.  C.  R.  707. 

Powers  of  31.  Upon  the  appointment  of  the  liquidator  all  the  powers  of 

directors  to  ^\^q  directors  shall  cea.se,  except  in  so  far  as  the  court  or  the 
^"^^^^'  liquidator   sanctions   the   continuance  of  such   poweis.   R.    S., 

c.  129,  s.  34. 

Compare  Imperial   Companies   Act,   1862,   s.   133, 

s-s.  5. 
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Property  of  the  Mabow  Coal  and  Gypsum  Company  Sect.  31. 
ill  liquidation  was  sold  at  public  auction  and  knocked 
down  to  McK.,  who  has  been  a  director  of  the  com- 
pany and  who  was  appointed  and  acted  as  secretary- 
treasurer  until  the  winding-up  was  made.  On  motion 
of  the  liquidator  to  confirm  the  sale,  Held,  that  when 
the  company  was  put  into  liquidation  the  management 
and  control  of  the  property  by  the  director  ceased, 
and  consequently  that  the  sale  was  good:  Re  Mabow 
Coal  ami  Gypsum  Co.  (1894),  27  N.  S.  305;  Chatham 
National  Bank  v.  McKecu  (1895),  24  S.  C.  R.  348. 

The  company  defendant,  before  the  appointment  of 
a  liquidator,  was  summoned  to  answer  interrogatories 
upon  articulated  facts,  but  a  liquidator  was  appointed 
before  the  day  fixed  for  answering.  The  rule  was  con- 
tinued by  consent  to  a  subsequent  day,  and  on  that  day 
no  one  appearing  to  answer,  default  was  entered. 
Held,  inasmuch  as  by  s.  34  (now  s.  31)  of  the  Winding- 
up  Act,  upon  the  appointment  of  a  liquidator  all  the 
powers  of  the  directors  cease,  except  in  so  far  as  the 
Court  or  the  liquidator  sanction  their  continuance,  the 
directors  after  the  appointment  of  a  liquidator  could 
not  authorize  any  person  to  answer  for  tliem  unless 
their  powers  had  been  specially  continued  to  that 
effect.  The  company  was,  therefore,  relieved  from 
tlie  default  and  the  liquidator  allowed  to  answer: 
Crahani  v.  Cassdman  Lunihcr  Co.  and  Lannouth 
(1893),  4  R.J.  Q.  (S.  C.)  91. 

See  also  notes  under  s.  20. 

32.   A    li<|iiiiliifor   may   resi^ni   or    may   1»p   removed  J\v   tlic  Ucsignntion 
((,111-1   oil   line  ciiiisc  sliowii.  aiul  every  vjicancy  in  the  office  <'f  ""','„, ^.,,1 
li(,iii(l;i1oi-  >li;ill  I'c  (illcd  hy  the  rdiirl.   II.  S.,  e.  120,  s.  27. 

Compare  Imperial  Comi)anies  Act,  18()2,  ss.  !K>, 
141  ;  ComiKiiiics  (Consolichil i..ii)  Act,  1908,  .ss.  149  ((i), 
18f;  (viii). 

liilcntioii  lo  lc;i\c  llic  ('iiiiiilry  is  ;i  due  cause  foi' 
n'sii:iiati<)ii,  see  He  Woodbiini  Sons  Co..  Lhl.  (1!M<>), 
(,)u.'.  11   P.  R.  393. 

Where  there  is  want  of  liariiioiix  lictwccii  llic  li<|ni- 
dators  the  Coiiil  will  reinove  one  of  tliciii  on  the  advice 
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Sect.  32.  of  the  creditors:  Cloifcs  v.  VarHnfj  (1884),  16  R.  L. 
Hosi^natiou  ^^'^ ^  E^chmuje  Bank  v.  Cauiphdl  (1885),  15  R.  L.  373. 
"'"I  '1-  ,  See  also  Re  Banque  cVEcliange  and  Darling  (1884), 

moval  of  1,-  Ti    T     nAf\ 

liqviidator.       lb  K.  L.  o49. 

An  application  to  remove  a  liquidator  and  appoint 
others  was  granted  upon  the  grounds: — (1)  That  the 
majority  of  creditors  requested  the  change.  (2)  That 
the  proposed  liquidators  would  act  without  remunera- 
tion. (3)  That  the  business  connection  of  one  of  the 
proposed  liquidators  would  be  of  value  to  the  company : 
Re  Assinibome  Valley  Stock  and  Dairy  Farming  Co. 
(1889),6M.  R.  105. 

See  Sir  John  Moore  Gold  Mining  Co.  (1879),  12 
Ch.  D.  328-331;  Ex  p.  Newitt  (1884),  14  Q.  B.  D.  177; 
Re  Adam  Eyton,  Limited,  36  Ch.  D.  299 ;  Re  City  and 
Comity  Investment  Co.  (1877),  25  W.  R.  342;  Re  Mar- 
seilles Extension  Co.  (1867),  L.  R.  4  Eq.  692;  Re  Brit- 
ish Nation  Assurance  Co.  (1872),  L.  R.  14  Eq.  492; 
Re  Hatzic  Prairie  Co.,  Ltd.  (1915),  15  D.  L.  R.  772 
(where  the  liquidators  wrongfully  delegated  their 
powers). 

The  interests  of  the  liquidation  are  alone  con- 
sidered, no  personal  unfitness  need  be  shewn :  Re  Adam 
Eyton,  Limited  (1887),  36  Ch.  D.  299.  The  liquidator 
has  a  right  of  appeal  against  the  removal,  ibid. 

Removal  may  be  directed  if  the  liquidator  has  con- 
flicting interests :  Re  City  and  County  Investment  Co. 
(1877),  25  W.  R.  342;  or  if  he  is  guilty  of  misconduct: 
Re  London  Flour  Co.  (1868),  16  W.  R.  553. 

The  Court  has  refused  to  remove  a  liquidator  on 
the  sole  ground  that  he  was  an  employee  of  one  of  the 
inspectors  :  Rigaud  Granite  Co.  v.  Wylie  (1916-7),  Que. 
18  P.  R.  266. 

As  to  purchase  by  liquidator :  see  Re  Madras  Irri- 
gation Co.  (1883),  23  Ch.  D.  252. 

Refusal  to  employ  as  solicitor  the  nominee  of  credi- 
tors is  not  ground  for  removal :  Re  Plymouth  Patent 
Sugar  Co.  (1870),  W.  N.  84. 

Personal  unfitness  includes  favoritism  to  persons 
whose  interests  are  opposed  to  those  of  others :  Re  Sir 
John  Moore  Gold  Mining  Co.  (1879),  12  Ch.  D.  325. 
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If  any  vacancy  occurs  all  the  property  of  the  com-    Sect.  32. 


pany  is  deemed  to  be  in  the  custody  of  the  Court.  Sec- 
tion 46. 

The  application  to  remove  should  be  made  by 
motion  to  the  officer  of  the  Court  to  whom  the  reference 
to  wind  up  has  been  directed,  and  supported  by  affi- 
davits establishing  the  grounds  relied  on. 

See  also  s.  140  (2)  for  removal  by  the  Court  for 
offence  against  that  section. 


*&' 


Powers  and  Duties  of  Liquidators. 

33.  The  hciuidator,  upon  his  appointment,  sluiU  take  into  Duties  after 
his  custody  or  under  his  control,  all  the  in-operty,  effects  and  appoint- 
choses   in   action   to   which   the   company   is   or   appears   to   he 
entitled,  and  he  shall  perform  such  duties  in  reference  to  wind- 
ing-up the  business  of  the  company  as  are  imposed  by  the  court 
or  by  this  Act.     R.  S.,  c.  129,  s.  30. 

The  liquidator's  first  duty  as  regards  the  estate  is 
to  take  charge  of  all  the  company's  assets.  He  will 
then  proceed  to  convert  them  into  money,  collect  out- 
standing accounts  and  generally  administer  the  affairs 
of  the  company  with  a  view  to  realization  and  apply- 
ing the  proceeds  in  payment  of  the  company's  credi- 
tors. 

A  winding-up  order  supersedes  an  execution,  and 
tlic  liquidator  will  be  entitled  to  possession  of  the 
goods  pending  enquiry  as  to  validity  of  claims  asserted 
in  respect  of  them:  Re  Ideal  Foundry  and  Uardivare 
Co.  (]918),42  0.  L.  R.  411. 

Where  the  liquidator  has  previously  been  in  ])os- 
session  as  assignee,  on  his  appointment  as  liquidator 
the  estate  is  in  his  hands  as  such:  Re  Army  and  Navy 
Co.  (1902),  3  O.  L.  R.  37.  While  the  title  to  the  com- 
pany's estate  is  not  by  tlie  Act  vested  in  the  licjuidator, 
it  is  his  duty  to  protect  any  property  in  his  custody 
for  the  benefit  of  the  creditors.  This  duty  extends  to 
any  property  of  which  he  takes  over  possession  from 
an  assii^Tiec  for  creditors  of  the  company:  Nafional 
Tru.st  V.  Trusts  and  Guarantee  (1912),  26  0.  L.  R.  279, 
289.  As  to  claim  of  liquidator  on  proceeds  of  book 
debts  assigned  by  a  company  and  collected  by  it  where 
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Sect.  33.  till'  L*oini);iiiy  is  subsiMiiuMitly  wouiul  up,  see  Jic  Cope 
,.,„ve,.^Mmd  f'ruit  Co,,  Lid.,  and  Hank  of  Monln'id  (1917),  32  D.  L. 
-!"tir?«f       R.  34();  see  also  Uv  Koofciidi/  VaUrii  Co.,  TJd.  (1912), 

h.iuuator.      ^^  ^    ^^    ^_^    ^^^^      ^^^^^^  ^^^^^^  ^^.^^  ^^^^^  ^^.^^^^^  ^j^_^  li(llli(lator 

of  an  insolvent  trust  company  of  a  trust  coui)le(l  with 
an  interest  held  by  the  company  and  which  is  an  asset 
in  the  winding-up:  lie  Doiididon  Trust  Co.  and  Harper 
(1915)  24  D.  L.  R.  670.  In  Re  Coionial  Investment  Co, 
(1914),  15  D.  L.  R.  650,  an  application  by  the  li(iuida- 
tor  for  delivery  to  him  of  the  assets  in  the  hands  of 
the  voluntary  liquidator  was  ordered  to  stand  over 
pending-  a  reference  to  the  Master  to  pass  the  accounts 
of  the  voluntary  liquidator. 

On  the  appointment  of  the  liquidator  the  powers 
of  the  directors  cease,  except  as  their  continuance  is 
sanctioned  by  the  Court  or  the  liquidator,  s.  31.  If  the 
powers  of  the  directors  are  not  continued  as  provided 
by  s.  31  their  fiduciary  relation  to  the  company  or  its 
shareholders  is  at  an  end,  and  a  sale  to  them  by  the 
liquidator  of  the  conqjany  is  valid:  Chathani  National 
Brick  v.  McKeen  (1895),  24  S.  C.  R.  348.  See  the 
notes  to  s.  31. 

On  the  occurrence  of  a  winding-up  the  business  of 
the  company  ceases  except  so  far  as  the  liquidator 
deems  necessary  for  the  beneficial  winding  up  of  its 
affairs,  s.  20;  but  as  regards  the  carrying  on  of  the 
company's  business  by  the  liquidator  he  can  only  do  so 
subject  to  the  provisions  of  s.  34,  infra. 

As  stated  by  Lord  Davj^  in  Kent  v.  Communaute 
(1903),  A.  C.  220,  at  p.  226,  ''The  office  of  the  liquida- 
tor has  in  fact  a  double  aspect,  on  the  one  hand  he 
wields  the  powers  of  the  com})any,  and  on  the  other 
hand  he  is  the  representative  for  some  purposes  of  the 
creditors  and  contributories."  He  is  an  officer  of  the 
Court  and  like  othei-  officers  may  be  ordered  to  refund 
money  paid  to  him  under  mistake  of  law:  In  re  Opera, 
Limited  (1891),  2  Ch.  154.  He  is  expressly  made  sub- 
ject to  the  jurisdiction  which  the  Court  may  exercise 
under  s.  123  in  respect  of  misfeasance  in  office;  the 
Court  can  compel  performance  of  the  liquidator's 
duties  by  s.  132. 
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The  Hig'h  Court  of  Justice  in  Ontario  in  which  pri  -  Sect.  33. 
ceedings  were  pending  under  the  Dominion  Act  fo/ 
the  \vinding  up  of  the  Central  Bank  granted  an  injunc- 
tion to  restrain  one  Baxter  from  proceeding  in  the 
Courts  of  Quebec  against  the  liquidators  for  things 
done  in  their  oflQcial  capacity:  Re  Central  Bank,  Baxter 
V.  Central  Bank  (1890),  20  0.  R.  214. 

To  a  limited  extent  the  liquidator  seems  to  be  in  the 
position  of  a  trustee.  But  his  true  position  is  that  of 
agent  for  the  company;  he  is  not,  strictly  speaking,  a 
trustee  for  eitlier  the  creditors  or  contributories ; 
therefore,  in  the  absence  of  fraud,  mala  fides  or  per- 
sonal misconduct,  an  action  for  damages  will  not  lie 
against  him  at  the  suit  either  of  a  creditor  or  contrilm- 
tory  for  delay  in  paying  the  creditor's  debts  or  in 
handing  over  to  the  contributory  his  proportion  of  the 
surplus  assets:  Knouies  v.  Scott,  [1891]  1  Ch.  717. 

Where  the  liquidators  of  a  colliery  company  sold  the 
colliery  to  a  new  company,  in  which  they  took  shares, 
it  was  held  that  they  must  be  removed  from  their  office  : 
In  re  Devonshire  Silkstone  Coal  Co.  (1878),  W.  N.  71  ; 
see  Healey's  Joint  Stock  Companies  (3rd  ed.),  p.  (J")!. 

AVhere  the  sale  of  an  undertaking  of  a  company  l)y 
its  li(iuidator  to  himself  had  been  set  aside  on  the 
ground  of  fraud  the  liquidator  was  ordered  to  repay 
the  rents  and  profits  which  had  accrued,  but  not  the 
interest  on  the  same:  Silkstone,  etc.,  Coal  Co.  v.  Kihii, 
[1900]  1  Ch.  167. 

The  following  are  some  of  the  judicial  expi-essions 
of  opinion  in  the  English  Courts  and  in  our  own 
Courts  on  the  position  of  the  liquidator  as  regards  the 
extent  to  which  lie  icpresents  creditors  as  well  ms  the 
company : 

"  In  M  wiiidiii,u-u|i  the  lifiuidator  acts  not  only  I'oi' 
creditors  hut  for  cont  I'ibutories  and  for  the  comi)aiiy 
also.  The  rK|ui(la1<ir  does  not  act  moi-(>  for  the  credi- 
tors than  lie  does  foi-  the  comi)any.  ...  1  lliiiik  a 
liquid.iloi-  is  iimcli  iiioi-e  in  the  position  of  an  oi'diiiary 
receiver  or  even  of  a  mortgagor  who  has  executed  a 
bill  of  sale  than  of  an  execution  creditor."  Per  J'age- 
Wood,  V.-C.  in  He  Mar'nir  .]fa)isions  Co.  (18(i7),  L.  K. 
4E<|.  0(11  and  010. 
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'*  Goiierally  speaking,  he  is  said  to  represent  the 
company,  the  creditors  and  the  general  body  of  con- 
tribiitories."  Per  Cairns,  L.J.  in  Be  Joint  Stock  Dis- 
count Co.,  SichelVs  Case  (1867),  L.  R.  3  Ch.  119,  122. 

^'  The  liquidator  represents  the  creditors  .  .  . 
b:it  only  because  he  represents  the  company  and 
through  the  company  the  rights  of  the  creditors  are  to 
be  enforced,"  per  Cairns,  L.J.,  in  In  re  Duckworth 
(1867),  L.  R.  2  Ch.  App.  578,  at  p.  580,  and  adopted  by 
Lord  Westbury  in  Waterhouse  v.  Jamieson  (1870),  L. 
R.  2H.  L.  Sc.'29,  38. 

''  The  liquidator  seems  to  be  somewhat  in  the  posi- 
tion of  a  receiver  or  agent  appointed  by  the  Court  to 
represent  the  company  for  the  jjurposes  of  the  Act; 
not  as  an  assignee,  but  as  the,  statutory  representative 
of  the  company  for  the  purposes  of  winding  up,"  per 
Mabee,  J.,  in  McCarter  v.  York  County  Loan  (1907), 
14  0.  L.  R.  420,  at  p.  422. 

It  is  clear  that  against  a  lessee  from  the  company 
the  liquidator  stands  in  no  higher  position  than  the 
company  itself :  McCarter  v.  York  County  Loan  (1907), 
14  0.  L.  R.  420 ;  and  as  against  a  person  who  has  duly 
registered  a  mechanics'  lien  for  material  supplied  and 
work  performed  before  the  commencement  of  the  wind- 
ing-up the  liquidator  represents  no  higher  claim  than 
the  company,  so  that  the  lienholder  will  be  entitled  to 
his  statutory  priority:  Re  Clinton  Thresher  Co. 
(1910),15O.  W.  R.  318. 

Whether  the  liquidator  has  on  behalf  of  creditors 
the  right  to  object  to  formal  defects  or  want  of 
registration  of  a  security  given  by  the  company,  cy.,  a 
cliattel  mortgage  can  not  be  said  to  have  been  finally 
d  'cided  in  Ontario.  The  right  was  doubted  by  the 
Court  of  Appeal  in  In  re  Rainy  Lake  Lumber  Co. 
(1888),  15  A.  R.  749,  asserted  by  the  decision  in 
Xational  Trust  v.  Trusts  and  Guarantee  (1912),  26 
().  L.  R.  279  (Teetzel,  J.),  while  Riddell,  J.,  in  Re  Cana- 
dian Shipbuildiny  Co.  (1912),  26  0.  L.  R.  564,  held 
tliat  a  liquidator  not  being  a  creditor  or  a  purchaser 
for  valuable  consideration  could  not  take  advantage  of 
the  provisions  of  the  Bills  of  Sale  and  Chattel  Mort- 
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gage  Act  and  other  like  statutes,  and  adopted  the  view  Sect.  33. 
that  the  liquidator  stood  in  this  regard  in  no  higher 
position  than  the  company.  The  correctness  of  the 
decision  in  Xational  Trust  v.  T rusts  and  Gu a irni fee  has 
been  greatly  doubted,  and  it  is  understood  that  the  case 
was  set  down  for  appeal  but  was  settled  before 
argument.  The  expression  of  opinion  to  the  same 
effect  in  Re  Canadian  Camera  Co.  (1901),  2  0.  L.  R. 
679,  by  Street,  J.,  is  only  a  dictum  and  was  not  neces- 
sary to  the  decision.  Since  the  decision  of  Teetzel,  J., 
above  referred  to,  however,  the  practice  of  registering 
trust  deeds  as  chattel  mortgages  has  become  general 
where  they  purport  to  give  a  security  such  as  was  in 
question  in  Xational  Trust  v.  Trusts  and  Guarantee. 
The  point  is  also  mentioned  or  discussed  in  the  follow- 
ing cases: — Re  Anderson  (1877-78),  2  A.  R.  24; 
Parkes  v.  St.  George  (1883),  2  0.  R.  342,  347 ;  KitcUng 
V.  Hicks  (1885),  6  0.  R.  739,  745;  Harrison  v.  Neinsi- 
guit  (1912),  11  E.  L.  R.  314;  Re  William  Hamilton 
Mfg.  Co.  (1909-10),  1  0.  W.  N.  61,  421. 

In  some  cases  the  rights  and  powers  possessed  by 
the  liquidator  exceed  those  which  the  company  itself 
could  have  asserted.  See  the  following  cases :  Wafer- 
house  V.  Jamieson  (1870),  L.  R.  2  H.  L.  Sc.  29;  In  re 
London  Celluloid  Co.  (1888),  39  Ch.  D.  190,  204;  In  re 
Ebsivorth  and  Tidy's  Contract  (1889),  42  Ch.  D.  23; 
In  re  Sharpe,  Masonic  and  General  Life  Assurance  Co. 
V.  Sharpe,  [1892]  1  Ch.  154;  In  re  Florence  Land  and 
Public  Works  Co.,  NicoVs  Case  (1885),  29  Ch.  D.  421  ; 
In  re  Exchange  Banking  Co.,  Flitcroft's  Case  (18S2K 
21  Ch.  D.  519. 

The  authority  of  a  liquidator  is  paramount  to  tliat  uewivers. 
of  receivers  appointed  on  behalf  of  mortgagees  of  11h' 
company  and  lliey  will  ))e  discharged  on  motion  al 
though  they  have  been  appointed  before  the  liquidator 
was  a])i)()inted:  Campbell  v.  Conipagnie  Generate  de 
Belletfarde  (1876),  2  Ch.  D.  181  ;  Toffmham,  v.  Swan- 
sea Zinc  Ore  Co.  (1884),  53  L.  .1.  Cli.  77(1;  h'rifish 
Linen  (Jo.  v.  Sniil]i  A)ncr'tcan  (hhI  Mcricmi  Co.  (1894), 
1  Ch.  108. 

A  liquidator  may  a|)p<';il   from  any  order  without  Appci.i. 
the  leave  of  the  Couil,  Iml  in  such  case  ho  docs  so  at 
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Sect.  33.    his  own  risk  as  to  costs.    See  hi  re  Silver  Valley  Mines 

roworsaiiii    (^^'^-)'  ^^  ^^^-  ^-  381,  wliore  the  practice  as  to  appeals 

(luti.'sof       bv  liquidators  is  stated  very  fully.     Pie  may  appeal 

against  an  order  retusing  him  Ins  costs  out  oi   the 

estate,  or  against  an  order  for  his  removal:  In  re  Adam 

Eijton,  Ex  p.  CharleswortU  (1887),  36  Cli.  D.  299. 

Where  liquidators  purchase  the  interest  of  a  dissen- 
tient shareholder  they  have  no  power  to  release  him 
from  his  liability  to  the  creditors  of  the  company :  In 
re  huperlal  Land  Co.  of  Marseilles,  Vining's  Case 
(]870),L.  R.  6Ch.  96. 
Following  Where  an  asset  of  the  insolvent  company  has  been 

illegally  applied  by  one  of  its  officers  and  there  is  suffi- 
cient identification  of  the  fund  to  enable  it  to  be  fol- 
lowed, the  liquidator  can  follow  it  into  the  hands  of  a 
third  party:  Re  Cliandler  Massey  (1911),  24  0.  L.  R. 
513,  (1912)  25  0.  L.  R.  211. 

Where  a  trust  company  had  possession  as  bailee  or 
trustee  for  the  plaintiif s  of  certain  share  certificates  in 
which  the  trust  company  asserted  that  another  com- 
pany (of  which  the  trust  company  was  the  liquidator) 
claimed  an  interest,  the  trust  company  was  held  liable, 
on  its  refusal  to  deliver  up  the  certificates  to  the  liqui- 
dator of  the  plaintiffs,  to  pay  damages  based  on  an 
estimate  of  what  had  been  lost  by  the  detention :  Elgin 
Loan  Co.  (]9()5),  10  0.  L.  R.  41. 

The  statute  does  not  prescribe  the  books  to  be  kept 
by  the  liquidator  except  the  bank  pass-book  referred 
to  in  ss.  43  and  57,  l)ut  apart  from  specific  enactment 
the  liquidator  is  bound  to  keep  true  and  complete  ac- 
counts, 
jjooksto  Compare  ss.  94,  95  and  157  of  the  Imperial  Com- 

panies Act,  1862 ;  s.s.  7,  s.  95  of  the  Imperial  Act  is  not 
incorporated  in  the  Canadian  Act.  The  powers  con- 
ferred on  the  liquidator  by  our  Act  require  for  their 
exercise  the  sanction  of  the  Court.  By  the  Imperial 
Companies  (Winding-up)  Act  of  1890  the  liquidator  is 
allowed  a  much  wider  discretion,  except  in  the  matter 
of  carrying  on  business  and  in  respect  to  the  institu- 
tion of  litigation. 

Compare  52  Vict.  (Dom.),  c.  32,  ss.  11  and  12. 


be  kept 
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As  a  general  rule  the  principle  of  estoppel  is  not    Sect.  33. 
applicable  to  anything  said  or  done  by  the  liquidator     '- 
without  the  authority  of  the  Court:  Re  People's  Trust 
Co.  (1918),  25  B.  C.  R.  138;  Re  Ontario  Bank,  Massey 
and  Lee's  Case  (1913),  8  D.  L.  R.  243;  27  0.  L.  E.  192. 

34.  The   Hqiiidator   may,   with   the   approval   of   the   court,  Powers, 
and  upon  .such  previous  notice  to  the  creditors,  contributor ies, 
shareholders  or  members  as  the  court  orders, — 

{a)   bring  or  defend  any  action,  suit  or  prosecution  or  other  Suits. 
legal  proceeding,  civil  or  criminal,  in  his  own  name  as 
hquidator  or  in  the  name  or  on  behalf  of  tlie  company,  a.< 
the  case  may  be; 

(6)   carry  on  the  business  of  the  company  so  far  as  is  ncces-  Business 
sary  to  the  beneficial  winding-up  of  the  same;  ^^  company. 

(c)   sell  the  real  and  personal  and  heritable  and  movable  Sale  of 
property,  effects  and  choses  in  action  of  the  company,  by  pi'operty. 
public  auction  or  private  contract,  and  transfer  the  whoh' 
thereof  to  any  person  or  company,  or  sell  the  same  in 
parcels ; 

{d)  do  all  acts,  and  execute,  in  the  name  and  on  belialf  of  (General 
the  company,  all  deeds,  receipts  and  other  documents,  and  ^^  ^' 
for  that  purpose  use,  when  necessary,  the  seal  of  the  com- 
pany ; 

(e)  prove,  rank,  claim  and  draw  dividends  in  the  matter  of  Troviug  in 
the  bankruptcy,  insolvency  or  sequestration  of  any  contri-  ^^"  '"^  ^^' 
butory,  for  any  sum  due  the  company  from  such  contribu- 
tory, and  take  and  receive  dividends  in  respect  of  such 
sum  in  the  matter  of  the  bankruptcy,  insolvency  or  seques- 
tration, as  a  separate  debt  due  from  such  contributory  and 
i-atal)ly  with  the  other  separate  creditors; 

(/)   draw,  accept,  make  and  endorse  any  bill  of  exchange  or  Drawing  and 
promissory  note  in  the  name  and  on  behalf  of  the  com-  |'"j"i'^".*j'^]f 
pany ;  notes. 

{())  raise  upon  the  security  of  the  assets  of  the  com])any,  j^^^.^.^^_, 
from  time  to  time  any  requisite  sum  or  sums  of  money;  funds." 
and, 

(/(.)  do  and  execute  all  such  other  things  as  are  necessary  (General 
for  winding-uj)  the  alhiirs  of  (be  company  and  distrilmt-  i"'«"<^''-'*- 
ing  its  as.sets. 

2.  The  drawing,  accepting,   making  or  endorsing  of  every  (',„n,p„ny 
such  bill  of  exchange  or  promissory  note,  as  aforesaid,  on  behalf  li"il>li'  "»^ 
of  the  company,  .«hal]  have  the  same  efTect,  with  respect  to  the  j'^'j^'",',","^*^'* 
liability  of  siicli  company,  as  if  such  bill  or  note  had  Ix'cn  drawn, 
accepted,  made  or  endor.'^ed  by  or  on  Iielialf  of  such  company  in 

the  course  of  the  carrying  on  of  its  business. 

3.  No  delivery  of"  the  whole  or  of  any  pari   of  the  assets  "f  ,^f",,','^"'^"^ 
the  company  shall   be   necessary   1o  give  ji    lien   t<t  any   per.^on  needed. 
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Sect.  34.     tnkiiiir  security  as  aforesaid  upon  the  assets  of  tlie  company. 
K'.S./,..  r.'!),  s.'si;  ()2-()3  v.,  e.  12,  s.  3. 


Powois  of  The  principles  by  which  the  Court  will  be  guided  in 

giving  or  withliolding  its  sanction,  are:  (1)  It  will 
check  anything  that  might  prejudice  the  estate;  (2)  it 
will  not  sanction  anything  that  is  improper  or  contrary 
to  the  ordinary  course  of  trade;  (3)  it  will  exercise  its 
discretion  for  the  benefit  of  the  general  body  of  credi- 
tors: Re  Commercial  Bank  Corporation  of  India  and 
the  East;  Smith  Fleming  d  Co.'s  Case;  Gledstane  & 
Co.'s  Case  (1866),  L.  R.  1  Ch.  538.  As  to  the  effect  of 
absence  of  previous  notice  to  creditors  see  Williams  v. 
Dominion  Trust  Co.  (1916),  31  D.  L.  R.  786;  Brigman 
V.  McKenzie,  6  B.  C.  R.  56. 

See  also  Re  London  Fence  {No.  1)  (1911),  21  Man. 
R.  91. 

Sub-section  (a). 

Suits  (a).  A  company  notwithstanding  that  it  is  in  liquidation 

retains  the  power  to  sue,  but  this  must  be  exercised  by 
the  liquidator  with  the  authority  of  the  Court:  Kent 
v.  Communaute  (1903),  A.  C.  221.  If  an  action  is  pro- 
ceeding to  which  the  company  is  a  party  and  the  liqui- 
dator prosecutes  or  defends  the  action  on  behalf  of  the 
estate,  the  company  must  be  regarded  as  the  party  liti- 
gant, and  in  the  event  of  failure  the  costs  will  come  out 
of  the  estate:  Re  Winhorn  &  Co.  (1905),  1  Ch.  413. 

The  liquidator  is  not  a  necessary  or  proper  party 
to  an  action  against  the  company  brought  before  the 
winding  up  to  set  aside  as  fraudulent  a  chattel  mort- 
gage made  to  the  company  and  continued  against  the 
company  in  liquidation :  Cole  v.  British  Canadian  Fur 
Trading  Co.  (1918),  42  0.  L.  R.  587. 

When  an  action  is  brought  by  the  liquidator  of  a 
company  in  liquidation  in  the  name  of  the  company 
and  he  is  not  otherwise  a  party  to  it,  he  cannot  be 
ordered  personally  to  pay  the  costs  of  it:  Ontario 
Forge  and  Bolt  Co.  v.  Cornet  Cycle  Co.  (1896),  17  P.  R. 
156.  See  Fraser  v.  Brescia  Steam  Tramways  Co. 
(1887),  56  L.  T.  771;  and  Re  Cosmopolitan  (1893),  15 
P.  R.  185,  a  case  under  the  Ontario  Winding-up  Act. 
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If  the  action  is  brought  in  his  own  name  he  is  Sect.  34. 
personally  liable  for  costs,  notwithstanding  that  he 
obtained  leave  from  the  Court  to  sue :  Jackson  v.  Can- 
non (1901-4),  10  B.  C.  R.  73.  As  to  the  discretion 
of  the  Court  in  awarding  costs  out  of  the  estate,  see 
Re  Transcontinental  Totvnsite  (1915),  33  W.  L.  R.  241. 
A  creditor  of  the  company  may  intervene  -in  an 
action  begun  by  the  liquidator :  Community  of  Sisters 
of  Charity  v.  Bastien  (1902),  Q.  R.  11  K.  B.  64.  As 
to  the  extent  of  this  right  of  intervention  see  Kent  v. 
Community  (1901),  Q.  R.  19  S.  C.  556.  A  creditor  may 
also  apply  for  leave  to  bring  an  action  in  the  name  of 
the  liquidator:  Re  Bailey  Cobalt  (1915),  8  0.  W.  N.  . 
433. 

Actions  begun  before  the  liquidation  should  be  con- 
tinued in  the  name  of  the  company — a  fresh  action 
should  not  be  be^-un:  Ross  et  al.  v.  Perras  (1894),  5 
R.  J.  Q.  (S.  C.)  470. 

The  li(iuidator  of  a  company  in  liquidation  cannot 
begin  proceedings  against  the  debtors  of  that  company 
without  the  previous  consent  of  the  Court  on  notice  to 
creditors,  contributories,  sharehoklers  or  members  as 
the  Court  prescribes,  and  it  is  not  sufficient  to  seek 
that  consent  in  the  case  of  proceedings  already  begun 
against  tlie  debtors  of  the  company:  Ross  et  al.  v. 
Perras  (1894),  5  R.  J.  Q.  (S.  C.)  470. 

The  liquidator  of  a  company  must  be  specially 
authorized  to  institute  an  action  for  the  recovery  of  a 
claim  due  the  company,  and  a  general  authorization  to 
recover  all  the  company's  assets  is  not  sufficient:  Frey- 
gany  v.  Daveluy  (1892),  2  R.  J.  Q.  (S.  C.)  505. 

The  liquidator  of  an  insolvent  company  represents 
the  creditors  of  that  company  for  jictioiis  whicli  belong 
to  the  crcflitors  themselves.  Therefore  the  action  to 
nullify  a  payment  made  by  the  company  to  a  creditor 
who  knew  tiic  insoh'cnt  state  of  that  company,  being 
of  the  ii;Miiic  of  ;iii  ;i('1ioti  "  />^//^//pwwe,"  may  be  l)egun 
by  tiic  ii(ini(lator  :  Koil  v.  lihn^dy  d'-  Provost  (1896),  19 
Q.  R.  (S.  C.)  255. 

As  to  reversal  of  direction  to  bring  action  on  ap- 
peal, see  R<'  Auto  Top,  Sc,  Co.,  Lid.  (1916),  10  0.  W.  N. 
76,  129. 
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Sect.  34.  Section  .'U  (a)  road  with  Section  20  is  wide  enough 

^f^  to  justify  a  summary  a])])lieation  to  the  Court  to  phico 

Sub-soc.  (:i)  jj  t*ontril)utory  on  the  list  instead  of  ai)i)lying  for  leave 
to  hring  an  action  for  specific  performance  of  a  con- 
tract to  take  shares,  where  the  company  before  insol- 
vency is  entitled  to  ai)})ly  for  rectification  of  the  regis- 
ter: Liquidator  of  the  Monarch  Oil  Co.  v.  Chapin 
(1917),  37  D.  L.  R.  772. 

In  British  Columbia  the  leave  of  the  Court  to  con- 
tinue a  proceeding  begun  by  the  company  may  be 
gi-anted  to  the  liquidator  on  an  ex  parte  application: 
Gold  stein  v.  Vancouver  Timher  and  Trading  Co. 
(1912),  4  D.  L.  E.  172.  Proceedings  to  enforce  the 
liability  of  contributories  are  properly  brought  by  the 
liquidator  and  not  by  the  petitioner :  He  Sarnia  Oil  Co. 
(1884),10P.  K.  435. 

See  also  Comic  Opera  v.  Besaulniers  (1902-6),  7  Que. 
P.  R.  83;  Comet  Motor  v.  Dominion  Mutual  (1910), 
11  Que.  P.  R.  314;  Standard  Mutual  v.  Dominion 
Mutual,  Sc,  Co.  (1910),  11  Que.  P.  R.  392;  Buffer  v. 
Rattray  (1911),  Q.  R.  39  S.  C.  345;  Lafferre  v.  Bauque 
St.  Jean  (1911),  17  Rev.  Leg.  N.  S.  428;  Fecteu  v. 
Ideal  Confectionery,  Sc,  Co.  (1911),  12  Que.  P.  R. 
360;  Common  v.  McCaskill  (1897),  Q.  R.  13  S.  C.  282; 
Be  E.  Canada  Pulp,  Sc,  Co.  (1912-3),  14  Que.  P.  R. 
351;  Bank  of  Hamilton  v.  Kramer-Irwin  (1912),  1 
D.  L.  R.  475. 
Failure  to  In   Samia   Agricultural,   Sc,   Co.   v.   Hutchinson 

£vi°  (1889),  17  0.  R.  676,  Proudfoot,  J.,  held  that  an  objec- 

tion, taken  at  the  trial  after  evidence  had  been  given, 
that  the  liquidator  had  not  obtained  the  authorization 
of  the  Court,  was  too  late.  Semhle,  that  the  proper 
course  is  to  move  in  Chambers  to  dismiss  the  action  for 
want  of  authority,  ibid. 

In  Hamilton  v.  Hamilton  Steel  and  Iron,  Sc,  Co. 
(1911),  23  0.  L.  R.  270,  281,  the  judgment  of  Britton, 
J.,  at  the  trial  indicates  that  an  application  to  stay  is 
the  proper  procedure,  and  none  having  been  made  the 
objection  of  want  of  approval  was  not  given  effect  to. 
As  to  whether  the  liquidator  should  sue  in  his  own 
name  or  in  that  of  the  company  depends  on  the  nature 
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of  the  cause  of  action  and  whether  he  therein  repre-    Sect.  34. 
sents  the  company  or  the  creditors  and  contributories.  Whether 
There  are  .  .  .  manv  cases  in  which  he  mav  sue  in  his  liquidator 

-    .  ,  'i        n      i?  XT       stkould  sue 

own  name,  as  e.g.,  to  impeach  some  act  or  aeeu  oi  the  in  own 
company  before  winding-up  wliich  is  made  voidable  in  name  of'" 
the  interest  of  creditors   and  contributories.     .     .     .  company. 
Whenever  the  object  of  the  action  is  to  recover  a  debt, 
or  to  recover  or  protect  property  the  title  to  which  is 
in  the  company,  the  action  should  be  brought  in  the 
name  of  the  company:    Kent  v.  Conimunaute  (1903), 
A.  C,  per  Lord  Davey,  at  p.  226.    If  the  liquidator  has 
incorrectly  brought  the  action  in  his  o^vn  name  but  the 
defendant  has  not  objected  to  the  form  of  the  action 
but  has  admitted  the  debt  and  pleaded  a  set  off,  leave 
should  be  given  to  amend,  ihid. 

Illustrations  of  the  distinction  are  to  be  found  in 
Hyde  v.  ThihcuuUau  (1911),  Q.  K.  20  K.  B.  200  (1910) 
11  P.  R.  419;  Lapierre  v.  Banque  St.  Jean  (1911),  17 
R.  L.  N.  S.  428.  See  also  Boyal  Paper  Box  Co.  v.  Can- 
ada Cement,  dr.,  Co.  (1915),  48  Que.  S.  C.  287. 

In  Crain  v.  Wade  (1917),  37  D.  L.  R.  412,  the  liqui- 
dator sued  in  his  own  name,  and  this  was  regarded  as 
unobjectionable  as  he  was  held  to  be  suing  as  trustee 
for  the  company;  see  p.  417  of  the  report. 

Wliere  a  liquidator  desires  to  reimburse  himself 
out  of  the  assets  in  respect  of  litigation  here,  the 
winding-up  and  the  assets  being  in  the  control  of  the 
Court  in  Quebec  where  the  order  was  made,  the  Quebec 
Court  which  has  control  of  the  assets  alone  can  make 
the  order:  Dominion  Cold  Storage  Co.  (1897),  17  P.  R. 
468. 

As  the  liquidator  represents  the  company  in  litiga- Disfowiy 
lion  he  may  be  compelled  to  make  discovery.  I'l'^^'^'C- ii')n,i,ij,tor. 
fore,  where  an  alleged  contributory  took  steps  to  be 
relieved  from  his  liability,  the  liciuidator  was  held  to 
be  bound  by  llie  same  I'ules  as  to  aiiswei-iug  (luestioiis 
jiimI  pntiliiciiiu  (lociiiiients  as  if  a  l)ill  had  been  tiled 
against  the  ('oiiq)aiiy  and  he  had  been  made  a  defendant 
for  tiie  purpose  of  discov<'ry.  hi  r>(irnrd's  Ba)iking 
Co.  Ex  parte  Contract  Corporation  (1867),  L.  R.  2  Ch. 
350;  In  rf  Contract  Corporafion,  CoocJi's  Case  (1871  ), 
L.  R.  7  Ch.  207. 
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Sect.  34.  Snb-s(>c'tioii  (b). 

i.i(iiiitT:itoi-  Unless  the  liqiuclators  are  authorized  to  carry  on 

bSosso"  the  business  of  the  companj^  their  duty  is  only  to  wind 
lompauy.  it  up,  and  they  are  bound  to  distribute  the  assets  ac- 
cording' to  the  liabilities  as  they  exist  at  the  date  of  the 
stoppage ;  they  have  no  power  to  alter  those  liabilities 
by  making  a  fresh  contract:  In  re  East  of  England 
Banking  Co.  (1868),  L.  R.  4  Ch.  14;  In  re  Steel  Co.  of 
Canada  (1885),  W.  N.  79. 

As  to  the  effect  of  adopting  an  outstanding  contract 
see  Re  Bishop  Construction  Co.,  Ltd.  (1914),  15  D.  L. 
R.  911. 

Authority  to  carry  on  the  company's  business  does 
not  authorize  the  liquidator  of  a  trust  company  to  part 
with  the  company's  right  of  retainer,  which  involving 
a  reduction  of  the  assets  would  require  a  substantive 
approval  of  the  Court  under  s.  36:  Williams  v.  Do- 
minion Trust  Co.  (1916),  31  D.  L.  R.  786. 

If  the  liquidator  supplies  goods  in  pursuance  of  a 
contract  made  before  the  winding-up  commenced  the 
purchaser  cannot  set  off  a  debt  incurred  to  himself  by 
the  company  prior  to  the  winding-up :  In  re  Ince  Hall 
Rolling  Mills  Co.  v.  Douglas  Forge  Co.  (1882),  8  Q.  B. 
D.  179;  Mersey  Steel  and  Iron  Co.  v.  Naylor  (1882),  9 
Q.  B.  D.  648.  See  also  In  re  Oriental  Hotels  Co.,  Perry 
V.  Oriental  Hotels  Co.  (1871),  L.  R.  12  Eq.  126;  In  re 
Regent's  Canal  Iron  Works  Co.  (1875),  3  Ch.  D.  411; 
In  re  Asplialtic  Wood  Pavement  Co.,  Lee  and  Chap- 
man's Case  (1885),  30  Ch.  D.  216;  Wiltshire  Iron  Co. 
V.  Great  Western  Ry.  Co.  (1871),  L.  R.  6  Q.  B.  101, 
776;  In  re  English  Joint  Stock  Bank,  Ex  p.  Harding 
(1867)  L.  R.  3  Eq.  341;  In  re  Llangennech  Coal  Co. 
(1887),  56  L.  T.  475. 

Sub-section  (c). 
Saieof^  The   power  to   sell  is   conferred   on   the   liquida- 

'" "        tor;  it  is  not  exercisable  by  the   Court,   but  by  the 

liquidator  after  first  having  obtained  the  Court's  ap- 
proval. Consequently  there  must  be  a  valid  contract 
in  existence  between  the  liquidator  and  the  purchaser 
before  the  liquidator  can  be  compelled  to  carry  out  a 


firfipf-rty. 
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proposed  sale:  Re  Canada  Woollen  Mills  {Long's  Ap-  Sect.  34. 
peal)  (1905),  9  0.  L.  R.  367.  An  agreement  to  pur- 
chase  the  assets  of  an  insolvent  company  at  a  certain 
rate  on  the  dollar  of  unascertained  claims  of  the  credi- 
tors is  of  doubtful  validity:  Re  Bolt  and  Iron  Co. 
(1885),  10  P.  R.  434.  Where  the  powers  of  the  Court 
have  been  delegated  to  the  Official  Referee,  and  the  lat- 
ter has  approved  of  a  sale  there  is  no  need  to  have  the 
sale  confirmed  by  a  Judge  in  Chambers:  Re  McCann 
Knox  Milling  Co.  (1909-10),  1  0.  W.  N.  579.  As  to  the 
meaning  of  the  phrase  ''free  from  encumbrances"  in  a 
sale  by  a  liquidator,  see  Dominion  Linen  Mills  v.  Lang- 
leij  (1911),  19  0.  W.  R.  648,  affirmed  (1912),  46  S.  C.  R. 
633.  Until  forms,  rules  and  regulations  are  made 
under  s.  135  the  ordinary  Chancery  practice  in  sales 
will  apply.  For  the  practice  and  what  must  be  shown 
where  a  private  sale  is  desired,  see  Re  Bolt  and  Iron 
Co.  (1885),10P.  R.  434. 

A  liquidator  in  England  for  the  voluntary  winding 
up  there  of  a  company  incorporated  under  Imperial 
Act,  1862,  cannot  intervene  in  Quebec  to  prevent  Cana- 
dian creditors  realizing  there  on  assets  in  the  Province. 
Qumre,  if  such  liquidator  has  any  standing  before  the 
Canadian  Court:  Poivis  v.  Quebec  Bank  (1893),  2  Q.  R. 
(Q.  B.)  566;  see  also  on  this  point  British  Canadian 
Lumbering  and  Timber  Co.  v.  Grant  (1887),  12  P.  R. 
301. 

Sub-section  (g). 

The  li([uidat()r  should  apply  to  tlie  Court  for  r«,,i.si„g 
leave  to  borrow  before  obtaining  the  loan.  Where  the  f»"<J«- 
order  autliorizing  the  loan  provided  that  tlie  same 
should  be  a  first  mortgage  on  all  the  assets  of  the  com- 
]Kiny  subject  only  to  existing  liens,  charges  and  encum- 
brances, it  was  held  that  the  lender's  lien  took  i)ri<)rily 
over  the  costs  and  charges  of  the  winding-up  proceed- 
ings, including  the  fees  of  the  liquidator  and  solicitor: 
Keyes  v.  llanington  (1913),  13  D.  L.  R.  139. 

Section  92  of  the  Act  only  gives  priority  to  the 
winding-up  costs  over  claims  against  the  company  in 
existence  at  the  time  of  going  into  li(|uidation,  ibid. 

D.C.A.— 40 
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Sect.  35.  35.   Tlic    liiniidatoi'    may,    with    the   a|i|M'()\al    of  Ihe   court, 

—7 ^.^r  ;ii>i)oint  a  solicitor  or  hiw  affent  to  assist  liim  in  the  pcrforinance 

AMien  solici-      . ',  .      -,    ,■  „  ^,  -,„,.         00 

tor  may  be     "^  '^^'^  duties.      K.^.,  v.   14.',  s.  SZ. 
appointed. 

Compare  Imperial  Companies  Act,  1862,  s.  97,  and 
Imperial  Companies  (Winding-up)  Act,  1890,  s. 
]'2  (4). 

A  liquidator  may  not  appoint  his  partner:  In  re 
Universal  Private  Telegraph  Co.  (1871),  23  L.  T.  884. 

It  is  preferable  to  have  the  proceedings  under  an 
order  for  winding-up  a  company  conducted  by  solici- 
tors who  are  totally  unconnected  with  the  company  to 
be  wound  up:  Ee  Joseph  Hall  Manufacturing  Co. 
(1884),10P.  R.  485. 

A  solicitor  should  not  act  for  the  liquidator  who  is 
acting  also  for  claimants  whose  claims  must  be  con- 
tested by  the  liquidator:  In  re  Trueman's  Estate 
(1872),  L.  R.  14  Eq.  278;  Re  Anglo  M.  Co.  (1876),  24 
W.  R.  128. 

In  a  proceeding  for  the  winding  up  of  a  company,  a 
solicitor  who  is  acting  for  claimants  whose  claims  must 
be  contested  by  the  liquidator,  cannot  obtain  the  sanc- 
tion of  the  Court  to  his  acting  also  as  solicitor  for  the 
liquidator.  Nor  will  the  Court  sanction  the  appoint- 
ment of  a  special  solicitor  to  act  for  the  liquidator  in 
the  matter  of  the  contested  claim.  The  winding  up 
must  be  prosecuted  by  one  disinterested  solicitor 
whose  services  will  not  be  divided  by  the  assertion  of 
antagonistic  claims:  Re  Charles  Stark  Co.  (1893),  15 
P.  R.  471. 

Costs  of  Solicitok  of  Liquidator. 

The  costs  of  the  solicitor  employed  come  out  of  the 
assets  next  after  the  liquidator's  necessary  disburse- 
ments and  before  his  remuneration.  The  solicitor  has 
no  claim  against  him  personally  for  the  costs  of  the 
winding-up:  Ex  p.  Watkins  (1875),  1  Ch.  D.  130;  In  re 
Sanitarij  Burial  Assn.,  [1900]  2  Ch.  289. 

This  is  quite  different  from  the  case  of  costs  which 
the  liquidator  is  ordered  to  pay  to  an  adverse  litigant, 
and  such  costs  must  be  paid  in  priority  to  costs  due  to 
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the  solicitor  of  the  liquidator:  In  re  Dominion  of  Can-    Sect.  25. 

ada  Plumbago  Co.  (1884),  27  Ch.  D.  33.  

Upon  the  reference  for  the  winding-up  of  a  company, 
the  referee  appointed  a  firm  of  solicitors  to  represent 
the  general  body  of  creditors,  and  ordered  that  they 
should  be  notified  to  attend  whenever  he  so  directed, 
and  that  their  costs  as  between  solicitor  and  client 
should  be  paid  out  of  the  assets.  Held  that  this  class 
of  order  and  liability  was  not  favoured  by  the  Courts 
and  should  be  invoked  and  attendance  thereunder  had, 
only  when  there  was  any  special  question  on  which  the 
appearance  of  some  one  to  represent  the  creditors  was 
desirable ;  that  attendances  and  services  should  not  be 
paid  for  out  of  the  as.sets  except  whore  contempor- 
aneously approved  of  l)y  the  referee;  and  it  was  not 
proper  practice  to  extend  this  at  the  close  of  the  pro- 
ceedings by  obtaining  a  certificate  from  him  that  had 
he  been  applied  to  from  time  to  time  he  might  have 
provided  for  other  attendances  and  services :  Re  Drury 
Nickel  Co.  (1895),  16  P.  R.  525. 

36.  The  liquidator  Jiiay,  with  the  a|>|)r()val  of  tlio  court,  com-  Debts  due  to 

promise  all  calLs  and   liabiHties   to   calls,   debts  and  liabihties  ^^*^  ^T^^""^' 
IIP  li-        -Tii  -II,     ■■  ^  -■  -■  i"*i.v  be  com- 

capabJe  ot  resulting  m  debts,  and  all  chiim.<;,  demands  and  matters  promised. 

m  dispute  in  any  way  relating  to  or  afll'ecting  tlie  assets  of  the 

company  or  the  winding-up  of  the  com])any,  ui)on  the  receipt  of 

such  sums,  payable  at  such  times,  and  generally  upon  .such  terms, 

as  are  agreed  upon. 

2.  The  liquidator  may  take  any  .security  for  the  discharge  of  s.-mirity 
.such  call.s,  debts,  liabilities,  claim.s,  demands,  or  disputed  matters,  ""'-^  ^'-' 
and  give  a  complete  discharge  in  respect  of  all  or  any  such  calls, 
debts,  liabilities,  claims,  demands.  oi-  matters.     I^S.,  c.  129,  s.  33. 

Compare  imperial  Companies  Act,  18G2,  ss.  159  and 
160,  and  ss.  63  and  64  of  this  Act  as  to  compromise  of 
creditors'  claims,  'j'iiis  section  lias  been  construed 
very  widely  in  the  earlier  Ihiglish  cases:  Commercial 
liatik  Corpordlion  of  India  (1869),  L.  R.  8  E(i.  241. 

Tlic  ('(tui't    li;is  111)  Jurisdiction   to  coiiiiicl   the   li(iiii 
dator   to   compromise;    witli    a   creditor:    hilcnialiomd 
Contract  Co.,  JIankey'.s  Ca.se  (1872),  26  I..  T.  35.S;  or 
with  a  contributory:  Ea.st  of  England  Bankinq  Co., 
Pearson's  Ca.se  (1872),  L.  R.  7  Ch.  ;^()9. 
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Sect.  36.  Even  w  lion  a  t'ompromise  was  recommended  by  a 

(\)niiuon^  liquidator,  it  conld  formerly  be  frustrated  by  an  oppos- 
..r.i.'hts,        ino-  minority:  lie  Sun  Lithocjraphincj  Co.   (1893),  24 
0.^  li.  200. 

See  the  following  English  cases  as  to  rights  of  dis- 
sentient minorities:  In  re  Albert  Life  Assurance  Co. 
(1871),  L.  li.  G  Ch.  381;  New  Zealand  Banking  Cor- 
poration, Ex  p.  Hankey  (1869),  21  L.  T.  481 ;  Re  Smith, 
Knight  S  Co.  (1868),  16  W.  E.  1104. 

The  liquidator  of  an  insolvent  company  brought  in 
for  approval  an  agreement  with  certain  parties  for 
the  sale  to  them  of  its  assets,  at  a  price  equal  to  twenty- 
five  cents  on  the  dollar  of  the  claims  of  the  creditors 
of  the  company, ' '  as  may  be  admitted  or  adjudicated, ' ' 
in  addition  to  the  cost  of  the  liquidation  proceedings 
to  be  taxed  by  the  taxing  officer,  and  the  remuneration 
of  the  liquidator  to  be  settled  by  the  Master.  There 
was  no  mode  of  admitting  or  adjudicating  on  such 
claims  provided  in  the  agreement.  The  agreement  was 
opposed  by  certain  creditors,  and  thereupon  the  pro- 
posed purchasers  withdrew  from  it.  Held,  (1)  That  if 
the  creditors'  claims  were  to  be  admitted  by  and  be- 
tween the  parties,  the  agreement  was  conditional,  and 
the  purchasers  withdrawing  before  ascertainment  left 
the  agreement  imperfect;  (2)  That  by  not  providing  a 
mode  of  admitting  or  adjudicating  upon  the  creditors' 
claims,  the  agreement  was  ambiguous,  and  parol  evi- 
dence would  have  to  be  adduced  to  explain  it;  (3)  That 
for  these  reasons  the  agreement  was  incapable  of 
being  enforced,  and  could  not  be  approved.  Queers, 
whether  an  agreement  to  purchase  the  assets  of  a  com- 
pany at  a  certain  rate  on  the  dollar  of  the  unascer- 
tained claims  of  the  creditors  of  such  company  would 
be  valid:  i^e  Bolt  and  Iron  Co.  (1885),  10  P.  E.  434. 

In  sanctioning  a  compromise  the  Court  is  exercis- 
ing a  judicial  discretion,  and  therefore  will  not  give  its 
sanction  without  having  the  means  of  itself  forming  an 
opinion  of  the  propriety  of  the  compromise  proposed: 
Ex  p.  Totty  (I860),  1  Dr.  &  Sm.  273 ;  Morin  &  BilodeoM 
(1898),Q.  E.  8Q.  B.  330. 
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If  the  necessary  consents  to  a  compromise  have  in   Sect.  36. 
fact  been  given,  the  Court  mil  not  be  astute  to  find 
technical  defects  in  the  proceedings :  Re  Bynevor,  etc., 
Collieries  Co.  (1879),  11  Ch.  D.  605. 

Since  the  liquidator  has  no  power  to  release  any 
one  (except  under  authority  of  the  Court)  wdthout  the 
Court's  approval,  laches  on  his  part  will  not  release 
contributories  :  Re  Ontario  Bank  (1912),  8  D.  L.  R.  243, 
per  Garrow,  J.A.,  at  p.  247. 

The  Court  may  rescind  a  compromise  made  with  its 
sanction,  if  obtained  by  misrepresentation:  Ex  p. 
Clarke  (1866),  14  W.  R.'856,  and  see  Central  Darjeel- 
ing  Tea  Co.  (1866),  W.  N.  361;  Ex  p.  Carstin  (1862), 
10  W.  R.  457. 

The  power  of  the  Court  to  authorize  the  liquidator 
to  act  in  the  name  of  the  company  and  to  settle  pend- 
ing proceedings  is  a  discretionary  power.  The  liqui- 
dator is  not  obliged  to  consult  the  creditors  of  the  com- 
pany before  applying  to  the  Court  for  authority  to 
effect  a  settlement:  Morin  y.  Bilodeau  (1898),  Q.  R.  8 
Q.  B.  330. 

The  liquidator  can  not  without  the  consent  of  the 
Court  accept  less  than  payment  in  full:  Re  Ontario 
Bank  (1912),  8  D.  L.  R.  251;  27  0.  L.  R.  192;  Williams 
V.  Dominion  Trust  Co.  (1916),  31  D.  L.  R.  786;  He 
Laurie  Enr/ine  Co.,  7  Que.  P.  R.  431. 

37.  The  liquidator  may,  with  the  approval  of  tlie  court,  make  Creditors 
~uch  compromise  or  other  arrangement  with  creditors  or  persons  J^j^^^-'gedl'"' 
claiming  to  he  creditors  of  the  company  as  he  shall  deem  expedi- 
ent.   R.S.,  c.  129,  s.  61. 

Compare  Imperial  Companies  Act,  1862,  ss.  159  and 
160. 

It  was  held  in  Re  Sun  Lithographing  Co.,  24  ().  R. 
200,  that  tliere  was  no  power  under  this  section  to  en- 
force a  compromise  upon  a  dissentient  minority,  or  to 
compf'l  n  lifpiidator  to  accept  a  comi)romise.  Tliis  lias 
Ix'en  remedied  l»y  the  amending  Act,  62-63  Vict. 
(Dom.),  c.  43,  s.  3;  now  s.  64  of  the  Act:  see  Ward  v. 
Mnllin,  Q.  R.  (1905),  14  K.  B.  49. 


Inspectors. 
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Sect.  38.  38.   Tlu'  coiirl  may  proN  idc  hy  any  order  sulisi'(|U('nt  to  the 

-; ;—  winding-up  order,  that  the  li(|ui(lator  may  exercise  any  of  the 

iiroviile  as  to  powers  conferred  upon  liini  by  this  Act,  without  the  sanction  or 

powers  of       intervention  of  the  court.    52  V.,  c.  32,  s.  12. 
liquidator. 

For  an  example  of  the  application  ol'  this  section 
see  J}t  re  Victoria-Montreal  Fire  Insurance  Co. 
(1901-2),  4  Que.  P.  R.  315,  where  an  order  was  made 
covering  all  cases  in  which  the  amount  involved  was 
under  $100.  The  Court  may  under  this  section  give  the 
liquidator  general  authority  to  bring  actions  without 
application  to  the  Court:  Kendall  v.  Webster  (1909-10), 
15  B.  C.  R.  268. 

Appointment  of  Inspectors. 

39.  Tlie  court  may  appoint,  at  any  time  wlien  found  advis- 
able, one  or  more  inspectors,  whose  duty  it  shall  be  to  assist  and 
advise  the  liquidator  in  the  liquidation  of  the  company. 

The  duty  of  the  inspector  is  to  assist  and  advise  the 
liquidator  in  the  liquidation;  his  remuneration  is  pro- 
vided for  by  s.  41.  So  long  as  he  holds  the  office  an 
inspector  is  disqualified  from  becoming  a  purchaser  of 
the  company's  assets  without  the  consent  of  his  cestuis 
que  trust,  i.e.,  the  contributories  and  creditors,  or  at 
least  A\4thout  an  order  of  the  Court  after  notice  to  all 
concerned ;  for  he  is  in  the  position  of  a  trustee  for  sale 
of  the  assets  of  the  insolvent  company:  In  re  Canada 
Woollen  MiUs  {Long's  Appeal)  (1905),  9  0.  L.  R.  367, 
per  Moss,  C.J.O.,  at  p.  368.  See  also  Morrison  v. 
Water  (1892),  19  A.  R.  622. 

In  the  event  of  an  inspector  becoming  a  purchaser 
while  the  fiduciary  relationship  continues,  the  pur- 
chase may  be  set  aside  on  the  motion  of  the  liquidator 
or  a  creditor:  In  re  Canada  Woollen  Mills,  supra,  and 
(1904),  8  0.  L.  R.  581  ;  Gastonquay  v.  Savoie  (1898-99), 
29  S.  C.  R.  613.  Where  the  transaction  is  complete  the 
creditors  may  be  entitled  to  a  reference  to  ascertain 
what  profit,  if  any,  the  inspector  has  derived  there- 
from: Serjsivorth  v.  Anderson  (1894-5),  24  S.  C.  R. 
699. 


tion. 
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Remuneration  of  Liquidators  and  Inspectors.  Sees.  40-41. 

40.  The  liquidator  shall  be  paid  such  salary  or  remunera-  Remunera- 
tion, by  way  of  percentage  or  otherwise,  as  the  court  directs,  upon  tion. 
such  notice  to  the  creditors,  contributories,  shareholders  or  mem- 
bers, as  the  court  orders. 

8.  If  there  is  more  than  one  liquidator,  the  remuneration  Distribu- 
shrall  be  distributed  amongst  them  in  such  proportions  as  the 
court  directs.    R.S.,  c.  139,  s.  28. 

41.,  The  court  shall  determine  the  remuneration,  if  any  is  Remunera- 
deemed  just,  of  the  inspector  or  inspectors.    62-63  V.,  c.  42,  s.  2.  fp^e^t^rs.'""' 

REMUNERATIOISr. 

Compare  Imperial  Companies  Act,  1862,  s.  93.  Liquidator's 

The  intention  of  s.  40  of  the  Winding-up  Act  is  that  {T^^^^era- 
the  remuneration  is  not  necessarily  to  be  increased  be- 
cause three  liquidators  are  paid  instead  of  one.  The 
recompense  for  services  is  usually  a  percentage  based 
on  the  time  occupied,  work  done,  and  responsibility 
imposed,  and  when  Jfixed  goes  to  the  liquidator,  and,  if 
more  than  one,  is  distributed  amongst  them:  Be  Tin' 
Central  Bank  of  Canada  (1888),  15  O.  R.  309;  7^'  Wal- 
dron,  Drouin  Co.  (1916),  17  Q.  P.  R.  358. 

The  remuneration  of  the  liquidators  ought  not  to 
be  fixed  at  the  time  of  their  appointment ;  but  the  Court 
ado])ted  tlie  suggestions  of  the  meetings  as  to  the  pro- 
portions in  which  the  several  liquidators  should  share 
in  the  amount  to  be  allowed:  Be  Commercial  Bank  of 
Manitoba  (1893),  9  M.  R.  342. 

In  fixing  the  compensation  of  tiie  licjuichilor  it  is 
proper  to  take  into  account  the  amount  adjusted  or 
set  off,  but  not  actually  received.  A  connnission  of 
214  per  cent,  having  been  allowed  on  the  amount  col- 
lected, a  further  commission  of  l^^  per  cent,  on 
$231,000  adjusted  or  set  off  was  allowed.  The 
compensation  should  ])e  spread  over  the  whole  period 
of  liquidation  so  as  to  insure  vigilance  at  all  stages: 
Re  Central  Bank,  Lye's  Claim  (1892),  22  0.  R.  247; 
see  also  Be  Central  Bank  (1890),  26  C.  L.  J.  24. 

The  liquidator  should  furnish  proof  of  the  services 
rendered,  work  done,  etc.:  Exchange  Bank  v.  Camphdl 
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Kemiiuera- 
tion  of 
liquidators 
auil  in- 
spootors. 


Sees.  40-41.  (1885),  15  R.  L.  373;  i^e  Asslniboine  Valletj  Go.  (1889), 
(5  M.  R.  184. 

Tlio  Court  in  Maiiitoha,  in  following  the  same  prin- 
ciple as  the  English  Winding-up  Acts,  reduced  the 
scale  adopted  there  allowing  $5.00  a  day  for  each  day 
of  eight  hours,  and  $100  additional  for  preparing  the 
report:  Be  Saskatclieican  Coal  Mining  Co.  (1890),  6 
^I.  R.  593. 

In  Manitoba  the  Court  has  no  power  to  refer  to  the 
Master  the  consideration  of  the  amount  to  be  allowed 
to  the  liquidator:  Re  Saskatcheivan  Coal  Mining  Co., 
supra;  but  see  52  Vict.  (Dom.),  c.  82,  s.  20,  now  s.  110. 

No  charge  can  be  made  by  liquidator  for  time  spent 
in  procuring  his  own  appointment  or  opposing  his  dis- 
charge. Scale  of  remuneration  and  business  for  which 
it  is  allowed  discussed:  Re  Assiniboine  Valley  Stock 
and  Dairy  Co.  (1889),  6  M.  R.  184. 

No  fixed  scale  of  remuneration  has  been  adopted  in 
Ontario.  As  to  scale  of  remuneration  in  England,  see 
Palmer,  11th  ed..  Part  II.,  p.  331. 

As  to  priority  of  the  liquidator's  remuneration  and 
disbursements  in  case  of  a  deficiency  of  assets,  see  the 
following  cases: — London  Metallurgical  Co.,  [1895]  1 
Ch.  758;  Re  Massey  (1870),  L.  R.  9  Eq.  367;  Re  Dron- 
fidd  Silkstone  Co.  (1883),  23  Ch.  D.  511;  Re  Dominion 
of  Canada  Plumbago  Co.  (1884),  27  Ch.  D.  33;  Batten 
V.  Wedgewood  Coal  Co.  (1885),  31  Ch.  D.  346;  In  re 
Sanitary  Burial  Assn.,  [1900]  2  Ch.  289;  Re  Baden 
Machinery  Co.  (1906),  12  0.  L.  R.  634. 

The  remuneration  of  the  liquidator  ranks  after  the 
rights  of  mortgagees  and  debenture-holders,  but  in 
priority  to  unsecured  creditors:  Be  Regent's  Canal 
(1875),  3  Ch.  D.  411;  Re  Ormerod,  Grierson  &  Co. 
(1890),  W.N.  217. 

Under  the  prevailing  ])ractice,  the  liquidator  is  not 
allowed  charges  made  for  guarantee  premiums  on 
Ijonds  of  guarantee  companies  for  fidelity  of  liquidator 
and  proper  distribution  of  the  estate. 

But  in  Re  Oiven  Sound  Lumber  Co.  (1918),  14  O. 
W.  N.  309,  the  cost  of  the  bond  was  allowed  as  a  dis- 
bursement bv  the  Local  Master. 


Priority  of 
remunera- 
tion. 
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As  to  the  question  of  remuneration  of  liquidators  Sees.  40-41. 
in  the  Central  Bank  Case,  after  a  very  full  considera- 
tion  of  the  case,  the  Master  decided  to  allow  two  rates. 
(1)  the  lowest  authorized  by  the  Insolvent  Act  of  1875, 
viz.,  IV4  per  cent.,  and  (2)  the  lowest  rate  sanctioned 
by  the  Court  in  Thompson  v.  Freeman  (1868),  15  Gr. 
381,  namely  3  per  cent.  The  higher  rate  allowed  on  all 
moneys  collected  after  pressure;  the  lower  rate  on 
debts  and  interest  paid  at  maturity:  In  re  Central 
Batik,  Lye's  Claim  (1892),  22  0.  R.  247. 

A  liquidator  is  not  entitled  to  claim  fees  based  on 
the  tariff  of  the  association  of  chartered  accountants 
of  which  he  is  a  member:  Re  Waldron,  Droidn  Co. 
(1916),  17  Que.  P.  R.  358. 

Creditors  can  have  the  liquidator's  remuneration 
fixed  by  a  Taxing  Officer,  see  Re  Laurie  Engine  Co. 
(1906),  8  Que.  P.  R.  59. 

In  Farmers'  Loan  and  Savings  Co.  (1904),  3  0.  W. 
R.  837,  the  Court  awarded  a  lump  sum  for  the  receipt 
and  disbursement  of  the  corpus  and  the  care  and 
management  of  the  estate  for  a  period  of  years.  See 
also  In  re  Williams  (1902),  4  0.  L.  R.  501.  The  liquida- 
tor has  no  lien  for  his  fees:  Ross  v.  Walker  (1908-9), 
10  Que.  P.  R.  428. 

The  liquidator's  solicitor  has  no  claim  on  the  credi- 
tors for  his  fees:  Beaubien  v.  Corticelli  Co.  (1912-13), 
14  Que.  P.  R.  194. 

Depositing  in  Bank. 

42.  The  li(juiflator  shall  deposit  at  interest  in  some  chartered  aionoys  to 
bank  or  post  office  savings  bank,  or  other  Government  savings  |'e  dcpositeil 
b:ink  designated  by  the  court,  all  sums  of  money  which  he  has  in 

his  hands  belonging  to  tlie  company,  whenever  and  so  often  as 
^iich  sums  amount  to  one  hundred  dollars.    R.S.,  c.  120,  s.  35. 

Compare  s.  45  of  Insolvent  Act  (1875),  Dominion. 

43.  Such   deposits  shall   not  be   made   in    the   name   of   the  Scjinrnte 
lirpiidator   individually,  on   pain   of  dismissal;   but  a  separate  fi<-coiint  <.f 
account  shall  be  kept  for  the  company  of  the  moneys  behmging  "",',"^' ,'," 

to  the  companv  in  the  name  of  the  jifpiidator  as  sucli  liquidator,  liriiii.lntor  as 

i.'.S.,  c.  isn,  s.'  3n.  ""*'''• 
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Sect.  44.  ^-    ''"'   liM^i''"'*'!'  ^liiill,   within   three  days  after  the  dat^ 

of  the  iiiuil  winding-up  of  thi'  husiness  of  the  company,  deposit 


lufnil"bv  "°  ^^  interest  in  tlie  bank  appointed  or  designated,  as  hereinl)eforo 
liiiuiilator  to  provided,  any  money  belonging  to  the  estate  then  in  his  hands 
^iftel- wind-  ^^^^  required  for  any  other  purpose  authorized  by  this  Act,  with 
ing-up.  a  sworn  statement  and  account  of  such  money,  and  that  the  same 

is  all  that  he  has  in  his  liands.    K.8.,  c.  129,  s.  40. 

Money  paid  in  by  the  liquidator  under  section  41  of 
R.  S.  C.  129,  now  s.  137,  having  been  paid  out  to  a  per- 
son not  entitled  thereto,  the  Receiver-General  was  held 
to  have  a  locus  standi  before  the  expiry  of  three  years 
to  apply  for  and  was  granted  an  order  compelling  re- 
pavment  into  Court  of  the  fund:  Hogaboom's  Case 
(1897),  24  A.  R.  470. 

Penalty  for  45.  In  case  any  liquidator  shall  not,  within  three  days  after 

neglect.  the  date  of  the  final  winding-up  of  the  business  of  the  company, 

deposit  in  the  bank,  appointed  or  designated  as  hereinbefore  pro- 
vided, any  money  belonging  to  the  estate  of  which  he  is  such 
liquidator,  then  in  his  hands,  he  shall  be  deemed  a  debtor  to  His 
Majesty  for  such  money,  and  may  be  compelled  as  such  to  account 
for  and  pay  over  the  same.    E.S.,  c.  129,  s.  40. 

Court  Discharging  Functions  of  Liquidator. 

If  no  liqui-  46.  If  at  any  time  there  is  no  liquidator,  all  the  property  of 
dator.  ^j^g  company  shall  be  deemed  to  be  in  the  custody  of  the  court. 

R.S.,  c.  129,' s.  25. 

Compare  Imperial  Companies   (Winding-up)   Act, 

1890,  s.  4,  s-s.  4,  and  Imperial  Companies  Act,  1862, 

s.  92. 

An  order  for  the  sale  of  an  asset  by  the  Court  after 

the  liquidator's  discharge  and  an  order  vesting  such 

asset  in  the  purchaser  have  been  granted  under  these 

sections. 

Provision  47.  "WHienever  a  company  is  being  wound  up,  and  the  realiza- 

for  discharge  j-jq^  ^-^^^  distribution  of  its  assets  has  proceeded  so  far  that  in  the 
and  distribu- opinion  of  the  court  it  becomes  expedient  that  the  liquidator 
tion  by  -the  should  he  discharged,  and  that  the  balance  remaining  in  his  hands 
of  the  moneys  and  assets  of  the  company  can  be  better  realized 
and  distributed  by  the  court,  the  court  may  make  an  order  dis- 
charging the  liquidator,  and  for  payment,  delivery  and  transfer 
into  court,  or  to  such  officer  or  person  as  the  court  may  direct,  of 
such  moneys  and  assets,  and  the  same  shall  be  realized  and  dis- 
tributed, by  or  under  the   direction   of  the   court,   among  the 
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persons  entitled  thereto,  in  the  same  way,  as  nearly  as  may  be,    Sect.  47. 
as  if  the  distribution  were  being  made  by  the  liquidator. 

2.  In  such  case  the  court  may  make  an  order  directing  how  Disposal  of 
the  books,  accounts  and  documents  of  the  company  and  of  the  1^°°^^^^^^ 
liquidator  may  be  disposed  of,  and  may  order  that  they  be  de- 
posited in  court  or  otherwise  dealt  with  as  may  be  thought  fit. 
55-56  v.,  c.  28,  s.  2. 

Compare  s.  99  of  Insolvent  Act  (1875)  (Doni.). 

Discharge  of  Liquidator. 

The  Act  contains  no  provision  enabling  the  liquida- 
tor to  apply  for  his  discharge  after  completing  the 
winding-up.  Xo  difficulty,  however,  arises  in  practice. 
The  liquidator  having  completed  the  winding-up  of  the 
company's  affairs,  passes  his  accounts  before  the  Of- 
ficial Referee  upon  notice  to  all  parties.  The  costs  of 
the  solicitors  for  the  liquidator  and  for  the  creditors 
are  taxed.  After  the  accounts  have  been  passed  and  the 
sums  remaining  in  the  liquidator's  hands  for  distril)u- 
tion  have  been  paid  out  to  the  parties  entitled  and 
proof  of  such  payment  has  been  furnished  to  the  Official 
Referee,  the  liquidator  applies  for  and  ol)tains  an 
order  directing  his  discharge  and  the  cancellation  of 
the  liquidator's  bond. 

When  the  liquidator  to  an  insurance  company  peti- 
tioned for  his  discharge  as  liquidator,  and  it  appeared 
that  he  had  appropriated  to  himself  from  the  funds 
received,  an  amount  exceeding  the  remuneration  fixed 
by  the  Court  and  the  evidence  did  not  disclose  the 
exact  amount  in  which  he  was  indebted  to  the  estate, 
the  Court  refused  to  grant  his  discliai-ge  without  fixing 
any  amount  to  l>e  paid  by  iiini  as  a  condition  of  o])tain- 
ing  his  discharge:  Ploidcr  v.  Fifzf/cntid  (1SSS),  5 
M.  L.  R.  ((,).  J'..)  440. 

Contributcries. 

48.  As  soon  as  may  be  after  the  commeiicenieiit  of  ilie  wind-  r.ist  of  con- 
iiig-u|.  (.r  a  company  the  court  shall  settle  a  list  of  contriljutorics.  "•'•'"tories. 
R.S.,  c.  129,  s.  42. 

49.  Ill  tJM'  list  of  <on(ril)ut()ii('s,  persons  who  are  coiitribu- c'lasi^pH^^of 
tones  HI  their  own  right  shall  bo  distinguished  front  persuns  1"^";^.^  1])^,. 
who  are  contributories  as  representatives  of  or  lial»le  for  the  tiiiKuished. 
debts  of  others.    R.S.,  c.  129,  s.  43. 
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Sees.  48-50.  50.  It  sluill  not  ho  nocessary,  wlicre  tlic  personal  representative 
-r^.  J——  of  any  deeeased  contributory  is  placed  on  the  list,  to  add  the  heirs 
to  list.  ^^''  devisees  of  snch  contributory,  but  such  heirs  or  devisees  may 

l)e  added  as  and  when  the  court  thinks  fit.    R.S.,  c.  129,  s.  43. 

Compare  Imperial  Companies  (Consolidation)  Act, 
1908,  ss.  163  and  124. 

Oontribu-  Tlio  term  '*  contributory  "  is  defined  by  s.  2(g)  of 


torn 


the  Act  as  a  "  person  liable  to  contribute  to  the  assets 
of  a  company  under  this  Act;  and  in  all  proceedings 
for  determining  the  persons  who  are  to  be  deemed  con- 
tributories  and  in  all  proceedings  prior  to  the  final 
determination  of  such  persons,  it  includes  any  person 
alleged  to  be  a  contributory."  See  the  notes  to  s.  2  {g). 

While  the  foregoing  definition  is  wide  enough  to  in- 
clude any  person  indebted  to  the  company  the  term  is 
.  limited  in  its  application  to  the  liability  of  sharehold- 
ers as  such:  Re  Central  Bank  and  Yorke  (1888),  15 
0.  E.  625;  Re  Monarch  Bank  (1914),  32  0.  L.  R.  207. 
See  also  the  notes  to  section  51,  which  section  gives 
the  clue  to  the  meaning  of  the  term  contributory:  Re 
Central  Bank  and  Yorke,  supra;  In  re  National  Sav- 
ings Bank  Association  (1865-6),  L.  R.  1  Ch.  App.  547, 
551. 

On  the  other  hand  a  shareholder  who  owes  nothing 
on  his  shares  and  is,  therefore,  not  liable  for  calls,  is 
properly  placed  on  the  list  of  contributories  in  order 
that  he  may  be  repaid  his  proper  share  out  of  the  sur- 
plus assets:  i2e  Monarch  Bank  (1914),  32  0.  L.  R.  207. 
Settiiuf?  One  of  the  first  duties  of  the  liquidator  is  to  make 

trlbutor'ies.  out  a  list  of  the  coutributorics  of  the  company  from  the 
books  and  papers  received  by  him,  setting  forth  the 
name,  address,  description  and  the  number  of  shares  in 
respect  of  which  each  contributory  appears  to  be  liable. 
After  making  this  list  he  should  obtain  a  summons 
from  the  Court  to  settle  the  list  of  contributories,  and 
serve  a  copy  of  such  summons,  or  a  notice  thereof,  on 
each  of  the  persons  included  in  the  list. 
Practice.  Upou  the   rctum  of  tliis   appointment  before   the 

Master  the  liquidator  should  attend  with  the  requisite 
documents  to  prove  the  liability  of  the  contributories 
where  necessary,  but  if  the  case  is  opposed,  it  is  usual 
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to  fix  a  special  day  for  its  hearing.     In  that  case  the  Sees.  48-50. 
evidence  to  fix  the  alleged  contributory  is  first  pro- 
duced  by  the  liquidator,  and  then  the  alleged  contribu- 
tory produces  his  evidence  in  opposition.    On  the  hear- 
ing of  the  application  to  settle  the  list  of  contributories 
generally  it  is  necessary  for  the  liquidator  to  produce 
an  affidavit  proving  the  service  upon  each  of  the  con- 
tributories of  the  notice  above  mentioned.    Such  notice 
may,  however,  be  sufficiently  given,  if  the  IMaster  has  so 
directed,  by  posting  the  notice  to  each  of  the  contril)u- 
tories  at  his  place  of  residence  as  shown  by  the  books  of 
the  company.  It  is  not  the  practice  in  Ontario  as  it  has 
been  in  England  for  the  liquidator  himself  to  sit  judi- 
cially to  determine  whether  the  alleged  contributory 
ought  or  ought  not  to  be  settled  upon  the  list,  but  the 
liquidator  brings  into  the  office  of  the  Master  to  whom 
the  reference  in  the  winding  up  has  been  assigned  a 
list  of  such  contributories  as  from  the  books  he  alleges 
ought  to  be  settled  upon  such  list ;  and  these  persons 
are  thereupon,  after  the  notice  above  mentioned,  heard 
before  the  Master  and  their  rights  determined.    From 
the  decision  of  the  Master  so  given  an  appeal  lies  to 
the  Court  as  in  ordinary  cases.    Upon  the  hearing  of 
such  a  contest  the  Master  may  issue  an  order  embody- 
ing liis  decision  in  respect  to  the  question  and  award- 
ing costs  to  either  party. 

As  to  the  principles  to  be  followed  in  scltlliig  con- 
tributories on  the  list,  see  Itc  AlUis  Loan  Co.  (llHO) 
30  C.  L.  T.  366.  For  the  eifect  of  laches  by  the  li(iui- 
dator:  see  Re  Ontario  Bank  (1912)  8  D.  L.  Ix.  ^43. 

See  also  La  Cie.  Villeneuve  v.  Prlca  Bros.  (1909) 
Q.  R.  36  S.  C.  395;  Victoria  v.  Dernmc  (1902)  Q.  R.  21 
S.  C.  319;  Be  Banque  de  St.  Jean  (1910)  10  Que.  !'.  H. 
223;  Re  Harris  (1905)  5  0.  W.  R.  (ili>,  donblrd  in  h'r 
(Wirnicall  Furnilure  Co.,  infra. 

Where  tlie  court's  ])owers  li;i\<'  been  (lclci;.it('(l  lo  .-i  .iiiiis,iir- 
Local  Master,  sucli  officer  lias  jurisdiclion   in  sell  ling  ^'iTsirr. 
tlie  lisl  of  ('on(i'il)uloi'i('S  to  in(|uir('  wiidhcr  sli.-ircs,  in 
respect  of  which  (•crliiicMtes  jirc  hchl  pui-porting  to  be 
fully  i);ii<l  lip,  h;ivr  in  f:ict  h:i<l  .uiything  paid  tlMTcoii : 
Rr'Corunall  I'lirHihirr  (;„.  (liMlD)  18  ( ).  L.  R.  101.     lii 
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Sees.  48-50.  t!.o  absoiice  of  fraud,  however,  neither  the  court  nor 
the  (leh\uated  officer  will  inquire  into  the  adequacy  of 
any  consideration  taken  by  the  company  in  lieu  of 
money  payment  for  the  shares:  Re  Hess  Mf(/.  Co. 
(1893-4)  23  S.  C.  R.  644,  653,  as  explained  in  Ur  Coni- 
irall  FHruiture  Co.,  supra. 
Settling  The  liquidator  and  the  court  must  proceed  in  the 

tHbutSs.  manner  provided  by  the  Act.  Thus  it  has  been  held 
that  the  liquidator  cannot  by  petition  pray  to  have  the 
persons  therein  named  declared  contributories  and  be 
summoned  to  hear  themselves  so  declared  contribu- 
tories: FrnwA-  V.  Boston  Shoe  (1915)  24  Que.  K.  B.  267. 
A  holder  of  fully  paid  shares  may  be  placed  on  the  list 
of  contributories  on  the  application  of  the  liquidator 
or  on  his  own  application:  Be  Monarch  Bank  (1914)  32 
O.  L.  R.  207,  per  Maclaren,  J.A.,  at  p.  213 ;  Re  Colonial 
Assurance  Co.  (1916)  29  D.  L.  R.  488;  26  Man.  R.  324. 
When  an  alleged  contributory  claims  that  some 
other  person  is  liable  in  his  stead  he  should  bring  such 
other  person  before  the  court:  Re  European  Arbitra- 
tion, Thomas  Broivn's  Case,  17  Sol.  J.  289;  Re  Euro- 
pean Arbitration,  Read's  Case,  Reilly,  19 ;  Re  European 
Arbitration,  Minshall's  Case,  L.  T.  29. 

But  if  he  is  entitled  to  have  his  name  removed,  the 
mere  fact  that  there  is  no  person  w^ho  can  be  substi- 
tuted, will  not  prevent  him  from  enforcing  his  right. 
When,  for  instance,  as  in  Fyfe's  Case  (1869)  L.  R.  4 
Ch.  768,  the  transferee  was  dead  and  had  no  legal 
representative,  or  as  in  Bentick's  Case  {European 
Arbitration)  18  Sol.  J.  234,  shares  had  been  transferred 
to  an  infant  and  the  transferee  could  not  be  found,  the 
infant's  name  was  struck  off;  and  see  Re  Wilson  (1873) 
L.  R.  8  Eq.  240;  and  Curtis'  Case  (1868)  L.  R.  6  Eq. 
455;  and  see  Re  Central  Bank  and  Hogg  (1890)  19 
().  R.  7. 

Costs  of  Conteibutories. 

Costs  of  con-       If  a  contributory  successfully  resists  the  applica- 
tories.  tiou  to  put  him  on  the  list  he  will  be  entitled  to  costs 

out  of  the  estate.     Nation's  Case  (1866)  L.  R.  3  Eq. 

77;  Ship's  Case,  13  W.  R.  450,  12  L.  T.  728;  Emmer- 
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son's  Case  (1866)  L.  R.  2  Eq.  231,  1  Ch.  433;  Coa^e's Sees.  48-50. 

Case   (1874)   L.  R.  17  Eq.  169;  Loiue's  Case   (1870) 

L.  R.  9  Eq.  589;  and  even  in  some  cases  when  the  con- 
tributory is  unsuccessful  costs  have  been  allowed.  See 
Cleland's  Case  (1877)  L.  R.  14  Eq.  387,  where  decision 
turned  on  the  construction  of  a  new  statute,  and  Part's 
Case  (1870)  L.  R.  10  Eq.  622,  which  was  a  test  case; 
see  also  Walker's  Case  (1866)  L.  R.  2  Eq.  554;  Ex  p. 
Jeaffreson  (1871)  11  Eq.  109,  and  In  re  Mutual  Society 
(1881)  18  Ch.  D.  530.  But  except  under  special  cir- 
cumstances when  a  contributory  contests  his  liability 
and  fails  he  must  pay  the  costs:  Gower's  Case  (1868) 
L.  R.  6  Eq.  77;  Re  Birbeck  Life,  Ex  p.  Barry  (1865) 
2  Dr.  &  Sni.  321,  13  W.  R.  380;  Musgrave  <&  Hart's 
Case  (1868)  L.  R.  5  Eq.  193;  Andretv's  Case  (1868) 
L.  R.  3  Ch.  161 ;  Ex  p.  Oakes  S  Peek  (1867)  L.  R.  3  Eq. 
576  at  p.  633. 

In  Hovenden's  Case  (1884)  10  P.  R.  434,  costs  were 
awarded  against  the  liquidator  personally,  and  he  was 
left  to  his  recourse  against  the  estate.  And  see  Buck- 
ley, 7th  ed.,  308,  et  seq. 

A  person  whose  name  has  been  wrongly  placed  on 
the  list  of  contributories  does  not,  by  delaying  in  mak- 
ing application  to  have  it  removed,  thereby  raise  an 
equitv  against  his  right  to  relief:  SheweU's  Case 
(1867)  L.  R.  2  Ch.  387;  Fyfe's  Case  (1869)  L.  R.  4  Ch. 
768;  Hart's  Case  (1868)  L.  R.  6  Eq.  512;  Nelson's  Case 
(1874)  W.  X.  196. 

The  costs  of  an  action  for  calls,  which  had  been  dis- 
continued by  the  liquidator  on  voluntary  liquidation, 
wci-e  directed  to  be  set  off  against  any  sum  recovered 
bv  liquidator  under  origijiating  summons:  /;/  re 
United  Service  Assn.  [1901]  1  Ch.  97. 

51.   Kvory  shareholder  or  incmhcr  of  the  company  or  his  ro-  i,i„i,iiity  of 
presentative,  shall  bo  liable  to  oontril)ute  the  amount  unpaid  on  sliiir.>li.>l(I.M-s 
his  shares  of  the  eapital,  or  on  his  liability  to  Ihe  eonipany,  or  to  r",MTsl'ntn- 
its  members  or  ereditors,  as  the  case  may  be,  under  the  Act,  tive». 
charter  or  instrument  of  incorporation  of  the  coiupany,  or  other- 
wise. 

2.  The  amount  which   he  is  liable   to  coiitribute  .''hall   be  j  .|j,,.,j^j.  ^^ 
deemed  an  asset  of  the  company,  and  a  debt  due  to  the  company,  hssci. 
payable  as  directed  or  ap]K)intcd  under  this  Act.     ff.S..  c.   ]'29, 

s.  "n. 
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Sect.  51. 

l.i!il>ilit.v  of 

shiuo- 

lidldors. 


Executors 
of  deceased 
share- 
holder. 


Share- 
holder or 
member. 


The  application  ol'  tlio  section  is  limited  to  share- 
holders or  members :  Uc  WDiulpcg  Hedge  Wire  Fence 
Co.  (1912)  1  D.  L.  R.  317.  See  also  Wiarton  Beet  Root 
Sugar  Co.,  Freeman's  Case  (1906)  12  0.  L.  R.  149, 152; 
Re  iMonarch  Bank  (1914)  32  0.  L.  R.  207;  Re  Central 
Bank  cC  York  (1888)  15  0.  R.  625. 

For  cases  of  double  liability  on  bank  shares,  see  s. 
52  and  notes. 

A  person  who  is  merely  a  debtor  to  the  company  is 
not  a  contributory,  although  in  a  sense  he  may  be  liable 
to  contribute  to  the  assets,  and  when  sliares  are  hold  by 
A  in  trust  for  B  the  latter  is  not  a  contributory :  King's 
Case  (1871)  L.  R.  6  Ch.  196,  but  it  is  otherwise  where 
he  is  also  beneficially  interested :  Re  Winnipeg  Hedge 
and  Wire  Fence  Co.,  supra.  And  an  equitable  mort- 
gagee of  shares  is  not  a  contributory:  Sichell's  Case 
(1867)  L.  R.  3  Ch.  119. 

As  to  what  constitutes  a  person  a  shareholder  or 
member,  see  the  notes  to  s.  46  of  the  Dominion  Com- 
panies Act. 

It  should  be  noted,  however,  that  some  of  the  de- 
fences open  to  a  person  where  the  company  seeks  to 
enforce  his  liability  to  it  as  a  shareholder,  are  not  avail- 
able where  the  liquidator  is  proceeding  under  the  Act 
after  a  winding-up  has  occurred  and  the  rights  of  credi- 
tors and  other  contributories  have  intervened:  see 
Morris  v.  Union  Bank  (1899-01),  31  S.  C.  R.  594;  Re 
Central  Bank,  Henderson's  Case  (1889)  17  0.  R.  110; 
Re  London  Speaker  (1889)  16  A.  R.  b^^ ; -Stephens  v. 
Riddell  (1910)  21  0.  L.  R.  484. 

An  allottee  of  shares  who  has  received  notice  of 
aHotment  and  delays  to  exercise  his  right  of  repudia- 
tion until  after  the  winding-up  of  the  company  has 
intervened  will  be  liable  as  a  contributory:  Barrett  v. 
Bank  of  Vancouver  (1917)  36  D.  L.  R.  158. 

For  the  liability  of  executors  and  administrators  of 
a  deceased  shareholder  and  of  beneficiaries  holding 
under  unregistered  transfer:  see  Clarkson  v.  McLean 
(1917-18)  42  0.  L.R.I. 

Where  a  person  before  the  incorporation  of  the 
company  signs  an  agreement  to  take  shares  he  does 
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not  thereby  come  \\itliin  the  section  and  is  not  liable    Sect.  51. 
to  be  placed  on  the  list  of  contributories :  In  re  London 
Speaker  (1889)  16  A.  R.  508,  explaining  In  re  Queen 
City  Refining  Co.  (1886)  10  0.  R.  264,  and  see  Tillson- 
hurg  \.  Goderich  (1885)  8  0.  R.  565;  In  re  Rosedale 
(1889)  19  C.  L.  T.  311;  Kelly's  Case  (1884)  7  0.  R.  204; 
12  A.  R.  486;  Thames  Navigation  Co.  v.  Reid  (1886)  13 
A.  R.  303.     But  a  subscriber  before  incorporation  who  incorpor- 
is  named  in  the  letters  patent  as  a  shareholder,  or  in  '^^or. 
some  other  way  becomes  a  member  of  the  company  is 
liable :  Re  Haggart  Bros.  (1892)  19  A.  R.  582. 

A  signatory  to  the  memorandum  of  agreement 
accompanying  the  petition  for  incorporation  under  the 
Ontario  Act  becomes  a  shareholder  on  incorporation 
without  allotment:  Re  Nipissing  Planing  Mills  (1909) 
18  O.  L.  R.  80.  Qu.,  whether  the  same  is  true  under  the 
Dominion  Act  unless  he  appears  in  the  charter.  Aliter 
if  the  document  signed  is  not  the  memorandum  pro- 
vided for  by  the  Act :  Canadian  Druggists  v.  TJiofnpson 
(1910-11)  2  0.  W.  N.  1213;  (1911)  24  0.  L.  R.  108. 

See  also  Lafleur  v.  St.  Amour  (1909)  Q.  R.  18  K.  B. 
400;  Re  Dominion  Milling  Co.  (1915)  8  0.  W.  N.  496. 

The  mere  fact  that  a  person  appears  on  the  books 
of  the  company  as  a  shareholder  will  not  make  him 
liable  as  such.  It  must  be  shewai  that  his  name  is  there 
by  authority:  Oakes  v.  Turquand  (1867)  L.  R.  2  H.  L. 
325;  Chapman  and  Barker's  Case  (1866)  L.  R.  3  Eq. 
361  ySomerville's  Case  (1870)  L.  R.  6  Ch.  266;  i^e  Scot- 
tish Petroleum  Co.  (1883)  23  Ch.  D.  413. 

After  incorporation,  when  a  person  signs  a  stock 
subscription  book,  containing  an  agreement  to  take 
stock,  and  requesting  the  shares  to  be  allotted,  he  will 
not  be  liable  to  be  placed  on  the  list  of  contributories, 
if  no  allotment  has  been  made  :  Re  Zoological,  etc.,  Soci- 
ety of  Ontario  (1889)  16  A.  R.  543  ;  or  where  some  otiier 
condition  has  not  been  fulfilled :  Re  Standard  Fire  Ins. 
Co.  (1885)  7  0.  R.  448;  12  A.  R.  486;  12  S.  C.  R.  644. 

As  to  the  necessity  for  allotment,  see  the  notes  to  s.  AiioUnent 
46  of  the  Companies  Act  and  summary  of  cases,  infra,  required. 
See    also    the   following   unreported    decision    of    the 
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Master-iii-()r<liiiary  in  Ontario:  Be  Queen  City  Refin- 
1)1(1  Co.,  lltli  April',  1885.  Consideration  of  cases  bear- 
ing on  the  sufficiency  of  agreement  to  take  shares  to 
render  subscribers  liable  as  contributories,  where  con- 
tract conditional. 

AVitli  regard  to  liability  to  the  extent  of  the  amount 
unpaid  in  respect  of  the  contributory 's  shares,  the  same 
(juestions  arise  as  are  discussed  in  the  notes  to  s.  38  of 
the  Companies  Act,  which  see.  See  also  cases  noted 
below  under  *  Defences. ' 

A  fully  paid  shareholder  may  be  placed  on  the  list : 
Re  Colonial  Assurance  Co.,  Ltd.  (1916)  29  D.  L.  R. 
488;  Re  Monarch  Bank  of  Canada  (1914)  32  0.  L.  E. 
207. 

After  the  issue  of  the  winding-up  order  a  share- 
holder cannot  avoid  his  liability  as  a  contributory  by 
setting  up  defects  or  illegalities  in  the  organization  of 
the  company  which  can  only  be  taken  upon  direct  pro- 
ceedings by  the  Attorney-General:  Common  v.  McAr- 
thur  (1899)  29  S.  C.  R.  239. 

For  liability  of  promoter  before  incorporation :  see 
Sandusky  Coal  Co.  v.  Walker  (1896)  27  0.  R.  677. 

The  grounds  on  which  contributories  have  sought 
to  evade  liability  may  be  classified  under  the  following 
heads : — 

1.  Withdrawal  of  application  before  notice  of  allot- 
ment or  notice  never  received. 

(a)  And  have  been  held  not  liable  in  the  following 
cases: — Re  London  Speaker,  etc.,  Co.,  Pearce's  Case, 
supra;  Re  Zooloqical  Society  of  Ontario,  supra;  Re 
Rosedale  (1889)  19  C.  L.  T.  311;  Magog  v.  Rrice  d 
Magog  v.  Dohell  (1887)  14  S.  C.  R.  644;  Stevens  v. 
London  Steel  Works,  Delano's  Case  (1888)  15  0.  R.  75 ; 
Hebb's  Case  (1868)  L.  R.  4  Eq.  9;  Ritso's  Case  (1877) 
4  Ch.  D.  774;  Natal  Investment  Co.  (1869)  20  L.  T.  962 
(withdrawal  oral);  Truman's  Case  [1894]  8  Ch.  272; 
Northern  FAectric  Co.,  Re  (1890)  63  L.  T.  369;  Pellatt's 
Case  (1867)  L.  R.  2  Ch.  527;  Gunn's  Case  (1868)  L.  R. 
3  Ch.  40;  Land  Shipping  Co.,  Re  (1868)  18  L.  T.  786; 
Hutchinson's  Case  [1895]  1  Ch.  226;  Ramsgate  Hotel 
Co.  v.  Monte fiore  (1866)  L.  R.  1  Ex.  109;  B ally's  Case 
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(1868)  L.  R.  3  Cli.  592;  Provincial  Grocers  {Colder-    Sect.  51. 
wood's  Case)  (1905)  10  0.  L.  R.  705;  Nasmith  v.  Man- 
fling  (1886)  5  A.  R.  126;  5  S.  C.  R.  417,  was  not  a  case 
of  a  contributory,  but  the  defendants  were  held  not  to 
be  shareholders  as  no  notice  of  allotment  was  proved. 

(b)  But  have  been  held  liable  where  contributory  has 
v^oted  or  received  a  dividend  or  executed  a  transfer  or 
otherwise  acted  as  a  member  or  subscribed  before  in- 
corporation and  been  named  as  a  shareholder  in  Let- 
ters Patent,  etc.,  and  would  now  be  held  liable 
in  the  case  of  a  company  incorporated  under  the  On- 
tario Act  when  they  have  signed  the  stock  book  before 
incorporation:  Re  Haggart  Bros.  Mnfg.  Co.  (1892)  19 
A.  R.  582;  Re  Colliugivood,  etc.,  Co.,  WeddeU's  Case 
(1890)  20  O.  R.  107;  2?e  Bishop  Engraving  Co.,  Ex  p. 
Hoicard  (1887)  4  M.  R.  429;  Lake  Superior  Navigation 
Co.  V.  Morrison  (1872)  22  C.  P.  217;  Kelly's  Case 
(1884)  7  0.  R.  204;  12  A.  R.  486;  Broivn's  Case  (1873) 
L.  R.  9  Ch.  102;  Ex  p.  Lord  Inchiquin  [1891]  3  Ch.  28; 
Re  Bread,  etc.,  Association  (1893)  68  L.  T.  434.  See 
Hutchinson's  Case  [1895]  1  Ch.  226,  supra;  Isaac's 
Case  [1892]  2  Ch.  158;  i?e  Hercynia  Copper  Co.  [1894] 
2  Ch.  403. 

As  to  what  is  sufficient  registration:  Arnot's  Case 
(1887)  36  Ch.  D.  702;  Ea:  p.  Cammel  [1894]  2  Ch.  392. 

And  see  also  the  follo\\dng  cases: — Adams'  Case 
(1872)  L.  R.  13  Eq.  474;  Addinell's  Case  (1865)  L.  R. 
1  Eq.  225;  Re  Queen  City,  etc.,  Co.  (1886)  10  0.  R.  264 
(but  see  London  Speaker,  etc.,  Co.,  supra);  Ward's 
Case  (1870),  L.  R.  10  Eq.  659;  Langer's  Case  (1868) 
37  L.  J.  Ch.  292',Levita's  Case  (1870)  L.  R.  5  Ch.  489; 
Bloxam's  Case  (1864)  33  Beav.  529;  Ex  p.  Boyle  (1885) 
33  W.  R.  450;  Widker's  Case  (1868)  L.  R.  6  Eq.  30; 
Montaqu's  Casr  (1888),  W.  N.  137;  Hastir's  Case 
(1869)  L.  R.  4  Ch.  274;  Challis'  Case  (1870)  L.  R.  6  Ch. 
266;  Crawley's  Case  (1869)  L.  R.  4  Ch.  322;  Uindley's 
Case  [1896]  2  Cli.  121  ;  Alabaster's  Case  (1869)  7  Eq. 
273;  Re  Railwai/  Time  Tables  Co.  (1889)  42  CIl  D.  104; 
Kent  V.  Freehold  Land  Co.  (1868)  L.  R.  3  Cli.  493; 
Whitehouse's  Case  (1867)  L.  R.  3  Eq.  790;  Re  General 
Rif.  Syndicate  [1899]  1  CIl  770;  [1900]  1  Ch.  365,  not 
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Sect.  51.    liable;  Scholey  v.  Central  Ry.  Co.  (1870)  L.  R.  9  Eq. 

lia^biiit;;^ —  -^'<j;  7\7/^6'5  Cast'  (1867)  L.  R.  3  Eq.  795;  Challis'  Case 

of  sharo-       (.1871)  L.  R.  6  Cli.  2GG;  iia/e's  Case  (1869)  L.  R.  4  Ch. 

ho  (Ums.        ^^y^  ^  OaA-es  v.  Turquand,  supra;  Re  Scottish  Petroleum 

Co.  (1883)  23  Ch.  D.  413;  Ex  p.  Storey  (1890)  62  L. 

T.  791;  Bahie's  Case  (1888)  16  O.R.  293;  16  A.  R.  237; 

and  Nasmith's  Case  (1891)  18  A.  R.  209. 

Wlioro  notice  of  allotnicMit  posted  before  notice  of 
Avitlidrawal  given:  Household  Fire,  etc.,  Co.,  v.  Grant 
(1879)  4  Ex.  D.  216.  Yelland's  Case  (1852)  5  De  G. 
&  S.  395. 

Care  should  be  taken  in  applying  the  English  cases, 
as  many  of  them  were  decided  on  the  construction  of 
the  Articles  of  Association.     The  general  principle, 
however,   laid   down  in   Re   Bishop   Engraving   Co. 
(1889)  4  M.  R.  429,  is  recognized  in  the  above  cases. 

Where  rights  of  creditors  have  intervened:  Re 
Miller's  Dale,  etc.,  Co.  (1886)  31  Ch.  D.  211;  Tennent 
v.  City  of  Glasgow  Bank  (1879)  4  App.  Cas.  615. 

Winding-up  had  commenced:  Re  Thunder  Hill 
Mining  Co.  (1895)  4  B.  C.  R.  62.  See  Re  General  Ry. 
Syndicate  [1900]  1  Ch.  365.  See  notes  to  s.  46  of  the 
Companies  Act. 
Irregularis  2.  On  the  ground  that  there  has  been  illegality,  ir- 
ment^*^'  regularity  or  want  of  formality  in  the  allotment  or 
otherwise. 

(a)  Have  been  held  not  liable:  Stevens  v.  London 
Steel  Works,  Delano's  Case  (1887)  15  O.R.  75;  Stace 
V.  Worth's  Case  (1869)  L.  R.  4  Ch.  682;  Re  Given 
Sound  Dry  Dock  (1891)  21  0.  R.  349;  Hoivard's  Case 
(1866)  L.  R.  1  Ch.  561;  Re  Ontario  Express  Co. 
(1894)  21  A.  R.  646,  24  S.  C.  R.  716;  Harris's  Case 
(1872)  L.  R.  7  Ch.  587;  Re  London  &  Southern,  etc., 
Co.,  (1885)  31  Ch.  D.  223;  Re  British  Empire  Co. 
(1888)  59  L.  T.  291;  Re  Portuguese  Mines  (1889)  42 
Ch.  D.  160;  Heritage's  Case  (1870)  L.  R.  9  Eq.  5; 
CartmeU's  Case  (1874)  L.  R.  9  Ch.  691;  Bunn's  Case 
(1860)  2  D.  F.  &  J.  275;  Pellatt's  Case  (1867)  L.  R.  2 
Ch.  527;Seiveirs  Case  (1868)  L.  R.  3  Ch.  138;  Re  Bolt 
Co.  Hovenden's  Case  (1884)  10  P.  R.  4.34;  and  see 
Cote  V.  Stadacona  Ins.  Co.  (1881)  6  S.  C.  R.  193. 
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(b)    But  have  been  held  liable:   CamphelVs  Case    Sect.  51. 

(1874.)   L.  R.  9  Ch.  1,  43  L.  J.  Ch.  1;  Re  Cole,  etc.,  Ins.  — 

Co.  Close's  Case  (1885)  8  O.  R.  92;  Portuguese  Copper 
Co.  (1890)  45  Ch.  D.  16;  Staffordshire  Gas  Co.  (1892) 
06  L.  T.  413;  St  raff  on' s  Executors  (1852)    1  DeG.  M. 

6  G.  576,  and  4  DeG.  M.  &  Sm.  256;  In  re  Earned' s  Co. 
(1887)  L.  R.  3  Ch.  105;  Crawley's  Case,  ubi  supra; 
Oakes  v.  Turquand,  ubi  supra;  Railway  Time  Tables 
Case  (1889)  42  Ch.  D.  104;  Re  Miller's  Dale  Co. 
(1886)  31  Ch.  D.  211 ;  Fotheryiirs  Case  (1873),  L.  R.  8 
Ch.  270;  Dent's  Case  (1873)  L.R.  8  Ch.  768;  Ooregum 
Co.  V.  Roper,  [1892]  A.C.  ^25;  Ex  p.  Welton,  [1895] 
1  Ch.  255;  Welton  v.  Saffery  (1897)  W.  N.  42;  Eddy- 
stone  Co.,  [1893]  3  Ch.  9;  Chapman's  Case,  [1895]  1 
Ch.  771;  Ames'  Case  (1896)  W.  X.  79;  Dalton  v.  Dal- 
ton  (1892),  66  L.  T.  704. 

As  to  illes'ality  in  allotment,  see  Stephenson  v. 
Yokes  (1896)  27  0.'  R.  691 ;  and  see  National  v.  Er/leson 
(1881)  29  Gr.  406;  Re  Central  Bank,  Raines'  Case 
(1889)  16  A.  R.  257. 

3.  On  the  i>round  that  some  conditions  of  the  appli-  Conditions 

°  ,.   .         .        not  com- 

cation  not  complied  with  or  some  new  condition  im-  pUed  with, 
posed. 

(a)  Held  not  liable:  Re  Standard  Fire  Ins.  Co., 
Turner's  Case  (1885)  7  0.  R.  448;  Ex  p.  Roberts  (1852) 
1  Drew  204:  7?^  Barber  (1851)  15  Jur.  51;  Re  Stan- 
dard Fire,  Barber's  Case  (1885-6)  12  A.  R.  486;  Ad- 
dineU's  Case  (1866),  L.  R.  1  Eq.  225;  Beck's  Case 
(1874)  L.  R.  9  Ch.  392;  Eoumrd's  Case  (1866),  L.  R. 

7  Ch.  561;  Shackleford's  Case  (1866)  1  Ch.  567;  Pel- 
latt's  Case  (1867)  L.  R.  2  Ch.  527;  Pentelow's  Case 
(1869)  L.  R.  4  Ch.  178;  Bunn's  Case,  nbi  supra;  Mar- 
donald,  Sons  S  Co.,  [1894]  1  Ch.  89;  Re  Rosedale, 
supra;  and  see  Caston's  Case  (1884)  10  P.  R.  339;  Re 
Northern  Assurance  Co.  (Black's  Case)  (1915)  25  P. 
L.  R.  703;  25  Man.  R.  670. 

(b)  Held  liable:  Re  Standard  Fire  Ins.  Co.,  Cas- 
ton's Case  (1885)  7  0.  R.  448,  12  A.  R.  486,  12  S.  C.  R. 
044;  Elkinr/fon's  Case  (1867)  L.  R.  2  Ch.  511  ;  Brid- 
ger's  Case  (1870)  L.  R.  5  Ch.  305;  Ranl.Jn  v.  Hop  S 
Malt  Exchange  (1869)  20  L.  T.  207 ;  J  ark  son  d:  Shaw's 
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Sect.  51.    Case  (ISGT)  W.  N.  22G ;  Craivley's  Case,  ubi  supra; 

'French  v.  Ilaniilfo}!,  etc.,  Copp's  Case  (1866)  10  0.  R. 

497. 

Fraud.  4.  Application  iiuluced  by  I'l-aud  or  misrepresenta- 

tion. 

(a)  Hold  not  liable:  Nelles  v.  Ontario  Investment 
Assn.  (1888)  17  0.  E.  129;  Oakcs  v.  Turcpunuh  v.hi 
supra;  Karherg's  Case  [1892]  3  Cli.  1  ;  Canadian 
Direct  Meat  Co.  (1892)  W.  N.  146;  Scottish  Petroleum 
Case,  supra;  In  re  General  By.  Syndicate,  Whiteleif's 
Case  [1900]  1  Cli.  365. 

(b)  Held  liable:  Sharpley  v.  South  Ry.  Co.  (1876) 
2  Ch.  D.  663 ;  Scholey  v.  Central  Ry.  (1870)  L.  R.  9  Eq. 
266  (>0;  Kent  v.  Freehold  (1867),  L.  R.  4  Eq.  588; 
Aarons  Reefs  v.  Twiss  [1896]  A.  C.  273;  Whitehouse's 
Case  (1867)  L.  R.  3  Eq.  790;  Ex  p.  Briggs  (1866)  L.  R. 
1  Eq.  483,  35  Beav.  273;  NicoVs  Case  (1858)  3  DeG.  & 
J.  387;  Ex  p.  Blackstone  (1867)  16  L.  T.  273. 

Application         5.  ApiDlication  made  by  agent  who  had  authority, 
by  agent.  ^^^  ^^^^  ^^^  M^blQ :  Ormerod's  Case  [1894]  2  Ch. 

474;  Re  Consort  Deep  Level  [1897]  1  Ch.  575. 

(b)  Held  liable:  Carmichaers  Case  [1896]  2  Ch. 
643;  Halifax  Sugar  Co.  (1891)  W.  N.  29;  Chisholm's 
Case  (1885)  7  0.  R.  448;  63  Vict.  (N.B.)  c.  34,  s.  3, 
amending  s.  38  of  the  Act  of  1893. 

The  reader  is  also  referred  to  the  notes  and  cases 
cited  under  s.  46  of  the  Companies  Act,  see  supra. 
No  longer  6.  That  person  sought  to  be  made  a  contributory 

holder^         has  ceased  to  be  a  shareholder. 

A  person  may  cease  to  be  a  shareholder  for  the  pur- 
pose of  this  defence  by  transfer,  forfeiture  or  surren- 
der of  his  shares. 

As  to  the  circumstances  under  which  a  transfer  of 
shares  will  terminate  the  liability  of  the  transferor, 
see  the  notes  to  s.  64  of  the  Dominion  Companies  Act. 
See  also  s.  52  of  the  Winding-up  Act  for  liability  after 
transfer  of  shares.  For  forfeiture  see  the  notes  of  s. 
62  of  the  Dominion  Companies  Act. 

The  liquidator  is  not  entitled  to  take  advantage  of 
any  irregularities  in  the  proceedings  prior  to  forfei- 
ture for  the  purpose  of  placing  the  former  shareholder 
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on  the  list  of  contributories :    In    re    D.    Wade    Co.    Sect.  51. 

(1908-09)  2  Alta.  L.  R.  117.     In  the  absence  of  statu- 

tory  authority  a  surrender  of  shares  is  no  defence, 
unless  the  company  was  entitled  to  declare  the  shares 
forfeited  and  the  surrender  was  merely  a  short  cut  to 
that  end :  Smith  v.  Goivganda  (1909-11)^44  S.  C.  R.  621 ; 
Re  Winnipeg  Hedge  Wire  Fence  Co.  (1912)  1  D.  L.  R. 
316.  See,  however.  Re  Colonial  Assurance  Co.,  Cross- 
ley's  Case  (1917)  34  D.  L.  R.  341,  where  a  transfer  to  a 
trustee  for  the  company  in  settlement  of  pending  litiga- 
tion was  held  to  exonerate  the  shareholder.  See  also 
the  following  unreported  decision  of  the  Master-in- 
Ordinary:  Re  Canadiau  Relief  Society,  J.  J.  Pater- 
son's  Case.  Judgment  of  M.  0.  confirmed  on  appeal. 
Suspended  beneficiary  held  to  be  contributory  as  to 
assessments  levied  after  his  suspension  but  before  he 
had  severed  his  connection  with  the  society  and  up  to 
the  time  registry  was  revoked. 

7.  Shares  held  as  collateral  security  only.  L^coiiatoiai 
The  Companies  Acts  of  the  different  provinces  and  security. 

the  Dominion  Act  provide,  subject  to  certain  condi- 
tions, that  persons  holding  shares  as  collateral  security 
only  shall  not  be  personally  liable  thereon.  See  the 
notes  to  s.  41  of  the  Dominion  Companies  Act. 

8.  in  tlie  case  of  a  company  sought  to  be  made  a  Company 
contribute )rv  that  the  company  has  no  power  to  hold  pnwe^r'to 
the  shares.  '  houisi.n ,-..... 

Thus  in  Re  Central  Bank,  North  America  Life  In- 
surance Company's  Case  (1890)  30  C.  L.  T.  275,  the 
company  escaped  double  liability  in  respect  of  bank 
shares. 

Under  the  modern  forms  of  memorandum  of  asso- 
ciation (and  a  fortiori  in  the  case  of  letters  pat<'nt  in 
the  same  form)  containing  broad  objects  clauses  of  the 
kind  criticised  in  Cotman  v.  Brougham  (1918)  A.  C. 
514;  87  L.  J.  Ch.  379,  it  will  be  generally  found  that  the 
company  is  entitled  to  hold  the  shares  in  ({uestion  and 
this  defence  will  not  succeed. 

9.  That  no  shares  of  the  class  subscribed  for,  e.g.,  ]Anh\uty 
preference  shares,  were  properly  allotted  and  issued:  )'[||']'!'!,r 
see  Re  Bankers  Trn.st  d  Barnsini  (1915)  21    D.  L.  i:. 

623;  21  B.  C.  R.  130. 
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Sect.  51.  10.  That  the  s^iares  allotted  are  not  the  shares  sub- 

scribed  for,  e.g.,  where  the  application  is  for  treasury- 
shares  and  the  company  causes  shaves  already  issued 
to  promoters  to  be  issued  to  the  applicant:  Western 
Vnion  Fire  Ins.  Co.  v.  Alexander  hoggin  (1918)  39 
]).  L.  R.  632. 

11.  That  the  shares  are  fully  paid. 
This  defence  is  frequently  raised  when  shares  have 
b;'en  issued  as  paid  up  for  services  rendered  or  as  con- 
sideration for  assets  transferred  to  the  company.    See 
the  notes  to  s.  38  of  the  Companies  Act, 
Paying  up  The  prohibition  to  be  found  in  the  companies  Acts 

of  the  various  provinces  against  issuing  shares  for  a 
consideration  other  than  cash  unless  a  written  contract 
has  been  entered  into  and  filed  with  the  Registrar  of 
Joint  Stock  Companies,  was  taken  originally  from  s.  25 
of  the  Imperial  Companies  Act  of  1867,  which  is  as 
follows : — 
Statutory  'Every  share  in  any  company  shall  be  deemed  and 

ments.^  be  taken  to  have  been  issued  and  to  be  held  subject  to 
the  payment  of  the  whole  amount  thereof  in  cash,  un- 
less the  same  shall  have  been  otherwise  determined  by 
a  contract  duly  made  in  writing,  and  filed  with  the 
Registrar  of  Joint  Stock  Companies  at  or  before  the 
issue  of  such  shares.' 

The  same  or  a  similar  section  appears  in  the  Com- 
panies. Acts  of  Prince  Edward  Island,  New  Brunswick, 
Xova  Scotia  and  Alberta.  The  corresponding  provi- 
sion of  the  Dominion  Companies  Act,  R.  S.  C.  (1886) 
c.  129,  s.  27,  has  been  dropped. 

In  the  case  of  companies  incorporated  under  the 
Dominion  Act  or  under  the  Acts  of  those  provinces 
whose  company  statutes  do  not  contain  a  similar  pro- 
vision, a  valid  contract  will  still  be  necessary,  though  it 
need  not  be  in  ^\Titing  and  is  not  required  to  be  filed. 
However,  the  same  object  is  achieved  in  some  pro- 
vinces, e.g.,  Ontario,  by  imposing  a  penalty  on  directors 
of  a  company  (which  is  subject  to  Part  VIII)  unless  a 
contract  governing  the  issue  of  the  shares  is  filed,  thus 
indirectly  imposing  the  requirement  of  a  written  con- 
tract.    The  Imperial  Act  was  amended  by  61  &  62  Vict. 
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c.  26,  which  provided  relief  in  cases  of  omission  through    Sect.  51. 
inadvertence  to  file  the  contract,  and  this  or  similar  Paying  up 
legislation  has  been  adopted  in  the  provinces  of  New  scares. 
Brunswick,  Nova  Scotia  and  Alberta.  than  in 

The  following  are  some  of  the  decisions  under  the^"'^^'' 
above  section  and  corresponding  Imperial  and  Pro- 
vincial sections. 

The  conditions  required  to  constitute  a  valid  con- 
tract under  the  above  section  are — 

(1)  The  existence  of  a  contract; 

(2)  That  the  contract  be  duly  made  in  writing; 

(3)  That  the  contract  be  tiled  with  the  Registrar  of 
Companies.  And  these  three  things  must  be  done  at  or 
before  the  date  of  the  issue  of  the  shares :  New  Eher- 
hardt  Co.  (1889)  43  Ch.  D.  118;  and  see  In  re  Kharas- 
khoma  Exploring  Syndicate  [1897]  2  Ch.  451. 

The  contract  must  shew  the  consideration:  In  re 
Maynards  Limited  [1898]  1  Ch.  515;  In  re  Frost  S  Co. 
[1899]  2  Ch.  207;  In  re  African  Gold  Concessions  and 
Development  Co.  [1899]  2  Ch.  480;  In  re  Jackson 
[1899]  1  Ch.  348;  In  re  Watson  S  Co.,  [1899] 
2  Ch.  509.  In  re  British  Columbia  Electric  Bail- 
ivaij  (1899)  W.  N.  260;  Spiers  S  Sevan's  Case  [1899] 
1  Ch.  210;  Fisher's  Case  (1899),  W.  N.  35;  Crickmer's 
Case  (1875),  L.R.  10  Ch.  614. 

If  there  is  a  valid  contract  the  Court  will  not  go  into  A(ioqiiM.> 
the  question  of  the  adequacy  of  the  consideration:  ^»  !,\'^/,''p,ti,,,| 
re  Wraqq  [1897]  1  Ch.  79();''Pell's  Case  (1869)  L.  R.  5  ' 
Ch.    11;    In    Re    Bagla/}i   Hall    Co.    (1869)    L.    R.    5 
Ch.  346.     But  if  the  consideration  is  illusory  or  treated 
as  not  equal  to  par  value  tlie  allottee  will  not  be  re- 
lieved from  paying  the  balance  :  In  re  Theatrical  Ti  iist 
[1895]  1  Ch.  771  ;  In  re  Ahnado  d-  Tirito  Co.  (1888)  38 
Ch.  I).  415;  Union  Bank  v.  Morris  (1900)    27  A.  R.  396. 
But  the  failure   of  coiisidcratioii    will    iiol    iciidcr  the 
holders  liable  to  calls:  Meye  £  Anyirr's  Case  (IS?.")) 
W.  N.  208;  Ex  }).  Tanner's  Case  (1852)  21   L.  .1.  Cli. 
584. 

Shares  cnniiot  he  issued  at  a  discount,  even  if  1li<' 
contract  is  liled  :  /;/  ,r  Addhstaur  Co.  (188.S)  37  Cli.  D. 
191;  /w  re  Ahnado  and  Tirito  Co.  (1888)  38  Cli.  D.  415; 
Ooregum  Co.  v.  Boprr  [1892]  A.  C.  125. 
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It  is  not  necessary  tliat  (lie  contract  should  state  the 
denoting-  nnniber  of  tlie  shares ;  In  re  Delta  Syndicate 
(1885)  30  Ch.  D.  153;  Buenos  Ayres  Co.  (1875)  W.  N. 
59.  But  it  would  seem  that  it  should  state  the  number 
of  shares  to  be  issued:  Transvaal  Explor'niq  Co.  v. 
Athlon  [1899]  2  Ch.  370;  In  re  Common  Petroleum  En- 
yineCo.  [1895]  2  Ch.  759. 

A  contract  made  with  a  trustee  or  agent  for  the 
company  before  incorporation  may  be  sufficient :  Hart- 
ley's Case  (1874)  L.  R.  10  Ch.  157.  But  a  mere  "  reso- 
lution" by  certain  persons  interested  in  a  mining  pro- 
perty setting  forth  the  manner  in  which  they  proposed 
to  put  property  before  the  public  is  not  a  sufficient  con- 
tract even  though  put  in  the  form  of  a  contract :  Smith 
V.  Brown  [1896]  A.  C.  614,  p.  623. 

The  section  does  not  apply  where  shares  were  never 
allotted:  Norton's  Case  (1881)  50  L.  J.  Ch.  454. 
'  The  section  is  not  satisfied  by  registration  of  arti- 
cles of  association  providing  for  the  execution  of  a 
contract:  PritckarcCs  Case  (1873)  L.  R.  8  Ch.  956; 
Crickmer's  Case  (1875)  L.  R.  10  Ch.  614;  Founstone's 
Case  (1875)  L.  R.  20  Eq.  524;  Dalton  v.  Balton  (1892) 
66  L.  T.  704. 

The  contract  is  not  to  be  a  mere  agreement  between 
the  shareholders  to  take  up  shares  without  considera- 
tion: ibid.  But  see  Anderson's  Case  (1877)  7  Ch.  D. 
75,  where,  however,  the  contract  was  registered.  And 
see  FotheryilVs  Case  (1873)  L.  R.  8  Ch.  270. 

Where  the  contract  provides  that  the  shares  may  be 
issued  to  A  or  his  nominees  and  such  shares  are  issued 
to  the  nominees  they  will  be  protected:  Carliny's  Case 
(1875)  1  Ch.  D.  124;  Kirby's  Case  (1882)  46  L.  T.  682; 
In  re  Common  Petroleum  Engine  Co.  [1895]  2  Ch.  759. 

The  contract  must  be  filed  "at  or  before  the  issue  of 
such  shares."  The  issuing  of  the  share  certificartes  is 
not  necessarily  to  be  taken  as  the  time  of  the  issue  of 
the  shares:  ^i  p.  James  (1880)  5  L.  R.  Ir.  139;  Blyth's 
Case  (1876)  4  Ch.  D.  140.  And  see  Bush's  Case  (1874) 
L.  R.  9  Ch.  b^>4r;  Pool's  Case  (1887)  35  Ch.  D.  579;  7n  re 
Anglo-Colonial  Syndicate  (1892)  65  L.T.  847;  Clarke's 
Case  (1878)  8  Ch.  D.  635. 
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The  Court  (apart  from  the  amending  legislation  Sect.  51. 
above  referred  to)  has  no  jurisdiction  to  order  a  con- 
tract  to  be  filed  nunc  pro  tunc,  but  may  in  certain  cases 
rectify  the  register:  In  re  Harwich  Harbour  Docks 
(1876)  45  L.  J.  Ch.  56;  Re  Neiv  Zealand  Kapanga  Co. 
(1874)  L.  R.  18  Eq.  17  (n) ;  Re  Denton  Colliery  Co. 
(1874)  18  Eq.  16;  Re  Darlington  Forge  Co.  (1887)  34 
Ch.  D.  522;  Broad  Street  Co.  (1887)  W.  N.  149;  In  re 
Nottingham  Brewery  Co.  (1888)  4  T.  L.  R.  429;  Rush- 
worth's  Case  (1892)  66  L.  T.  48;  i?e  Preservation  Syn- 
dicate [1895]  2  Ch.  768. 

And  it  has  even  been  held  that  the  directors  may 
rectify  without  going  to  Court:  Hartley's  Case  (1874) 
L.  R.  10  Ch.  157.  But  this  can  be  done  only  in  very 
exceptional  cases:  Trevor  v.  Whitworth  (1887)  12  App. 
Cas.  409;  Bath's  Case  (1878)  8  Ch.  D.  334;  Wright's 
Case  (1871)  L.  R.  7  Ch.  55. 

As  to  filing  a  memorandum  of  contract  or  sub-con- 
tract: see  In  re  Kharaskhoma  Exploration  Syndicate 
(1897)  2  Ch.  451;  Ex  p.  James  (1880)  5  L.  R.  Jr.  139, 
and  Imperial  Act  61  &  62  Vict.  c.  26,  and  amending  leg- 
islation based  thereon  passed  in  the  various  provinces. 

In  case  of  default  in  filing  the  liability  is  to  pay  in 
cash:  Burkinshaw  v.  Nicholls  (1878)  3  App.  Cas.  1016. 

The  Imperial  Companies  Act,  1867,  s.  25,  did  not  Payment  in 
alter  the  law  with  regard  to  the  question  of  what  is  a  ^^  ' 
good  payment  for  shares  :  In  re  Limehouse  Co.,  Coates' 
Case  (1874)  L.  R.  17  Eq.  169.  The  shareholder  must 
shew  that  he  has  paid  in  cash  unless  he  can  shew  that 
the  provisions  of  tlie  section  have  been  otherwise  com- 
plied with:  Cleland's  Case  (1872)  L.  R.  14  Eq.  387. 
The  cancellation  of  a  debt  due  fi-om  the  coinnniiy  for 
services  is  not  payment  in  cash  within  tiie  meaning  ol' 
the  section:  ib.  But  ])ayment  in  casli  may  be  elTected 
without  any  coin  passing.  It  is  sufficionf  if  there  is  a 
del)t  presently  ami  nnconditionally  dnc  on  cither  side 
and  the  i)arties  agree  to  set  it  off,  and  the  transaction  is 
completed  in  the  books:  Spar  go's  Case  (1873)  L.  i^  8 
Ch.  407;  White's  Case  (1879)  12  Ch.  I).  511  ;  nnittry's 
Case,  12  (Hl  D.  851;  Rarrou-in-Furnrss  Co.  (1H7(I)  14 
Ch.  D.  400;  Ferrao's  Case  (1874)  L.  \<.  9  Ch.  355;  /.'r 
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,/(>;/ r.s'.  ]  J  Olid  iC  Co.  (ISSD)  41  Ch.  1).  159,  ami  see  Re  Ot- 
tawa Cement  Bloek  Co.,  Macomrs  Case  (1907)  14  O.  L. 
K.  889;  but  see  Kent's  Case  (1888)  89  Ch.  D.  259,  where 
(lu>  transaction  was  not  completed  in  the  books,  and 
Joiunniesbiirf/  Co.  [1891]  1  Ch.  110  and  Ooregum  v. 
Uoper  [1892]  A.  C.  125,  in  which  Lord  Halsbury,  L.C., 
disap])roved  of  the  above  cases;  also  see  Union  Bank 
V.  Morris,  Union  Bank  v.  Code  (1900)  27  A.  R.  396; 
North  Sidney  Investment  Co.  v.  Eiggins  [1899]  A.  C. 
263.  Where  a  company  agrees  to  issue  paid  up  shares 
in  consideration  of  property  sold  or  services  rendered 
it  is  impossible  to  treat  the  transaction  as  a  cash 
payment,  for  the  company  never  owed  and  never 
iiitended  to  owe  any  cash:  Andress's  Case  (1878) 
8  Ch.  D.  126;  Pagin  d  Gill's  Case  (1877)  6  Ch.  D. 
681.  And  the  fact  that  the  transaction  is  entered 
in  the  books  as  a  cash  payment  does  not  affect 
the  matter:  Andress's  Case,  uhi  supra;  White's 
Case,  12  Ch.  D.  511-,  Neivport  Co.  (1880)  42  L.  T.  785; 
(1880)  W.  N.  80. 

And  where  the  sale  is  for  cash  with  merely  an  option 
to  satisfy  in  shares,  if  the  option  is  exercised  the  shares 
cannot  be  regarded  as  paid  in  cash.  Barrow's  Case 
(1880)  14  Ch.  D.  432,  and  see  Larocqiie  v.  Beauchemin 
[1897]  A.  C.  358.  So  too  a  surrender  of  a  debenture 
not  due  cannot  be  treated  as  a  payment  in  cash :  Ex  p. 
Appleyard  (1871)  18  Ch.  D.  587.  In  order  that  a  trans- 
action may  be  treated  as  a  payment  in  cash  there  must 
be  bona  fides. 

The  ''issue"  is  something  different  from  the  allot- 
ment or  the  issue  of  the  certificates.  A  share  is  issued 
when  the  holder  has  acquired  an  absolute  right  thereto : 
Bush's  Case  (1874)  L.  R.  9  Ch.  554;  Blyth's  Case 
(1876)  4  Ch.  D.  140.  Allotment  followed  by  entry  on  the 
register  is  certainly  issuing:  Clarke's  Case  (1878)  8 
Ch.  D.  642. 

The  following  English  cases  were  decided  on  the 
basis  of  this  law  before  the  Companies  Act  of  1867,  s. 
25,  was  passed,  and  they  will  accordingly  be  found 
applicable  to  those  companies  incorporated  under  the 
Dominion  Act  and  under  the  Provincial  Acts  which  do 
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not  Gontain  tlie  above  section.  The  Canadian  cases  are  Sect.  51. 
cases  of  companies  coming  under  these  Provincial  Acts. 
In  Drummond's  Case,  Be  China  Steamship  Co. 
(1869)  L.  B.  4  Ch.  772,  it  was  held  that  it  was  sufficient 
to  pay  in  money's  worth.  In  Schroder's  Case  (1871) 
L.  R.ll  Eq.  131,  bonds  were  held  to  be  "money's 
w^orth. ' '  Shares  may  be  allotted  in  payment  of  a  debt 
and  the  shareholders  so  taking  them  will  be  estopped : 
Be  Matlock  Old  Bath  Hijdropathic  Co.  (1873)  29  L.  T. 
441.  A  share  pajTnent  will  not  constitute  a  valid  pay- 
ment:  In  re  Disderi  S  Co.  (1870)  40  L.  J.  Ch.  248; 
Union  Bank  v.  Morris  (1900)  27  A.  R.  396.  The  con- 
veyance of  land  or  other  property  is  sufficient  to  con- 
stitute a  valid  payment :  In  re  Matlock,  etc.,  Co.,  May- 
nard's  Case  (1874)  L.  E.  9  Ch.  60;  7^^  re  Baglan  Hall 
Colliery  Co.  (1870)  L.  R.  5  Ch.  346;  PelVs  Case  (1869) 
L.  R.  5  Ch.  11 ;  Sloan's  Case  (1894)  21  A.  R.  66,  23  S.  C. 
R.  644;  Leif child's  Case  (1865)  11  Jur.  (N.S.)  941. 
When  the  agreement  has  been  to  pay  cash  payment  by 
coupons,  which  are  overdue  and  to  which  equities  are 
attaching,  is  not  a  valid  payment :  Ex  )>.  II olden  (1869) 
L.  R.  8  Eq.  444. 

Rendering  services  may  bo  a  valid  i)a}anent :  Cur- 
rie's  Case  (1862)  3  De  G.  J.  &  S.  367. 

When  a  person  purchases  shares  as  fully  paid  up  in  innocent 
good  faith  without  notice  that  they  have  been  issued  at  Sseis. 
a  discount  he  is  not  liable  to  an  execution  creditor  of 
the  companv  for  the  amount  unjjaid  on  them:  McCra- 
ken  V.  Mrlntyrc.  (1877)  1  S.  C.  R.  479.  In  Page  v. 
Austin  (1884)  10  S.  C.  R.  132,  at  p.  149,  Strong,  J., 
commenting  on  the  above  case  of  McCrakcn  v.  Mcln- 
tyre,  Hnyfi :—'' McCraken  v.  Mclntyre,  following  many 
English' authorities,  merely  decided  that  the  holder  of 
shares  which  had  been  originally  issued  by  the  com- 
pany as  paid  up  in  full  could  not  be  made  liable  either 
to  the  company  or  to  the  creditors  of  the  company  as 
for  a  debt  due  in  respect  of  the  shares,  regarding  lliem 
as  having  been  issued  as  unpaid  shares." 

In  some  cases  though  creditors  might  have  a  right 
against  a  person  taking  shar«'s  issued  at  a  discount  the 
members  of  the  company  might  by  reason  of  their 
ac(iui("scence  or  otherwise  be  estopped  from  setting  up 
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Sect.  51.    such  liability:  Burk'mslmw  v.  Nicholls  (1878)  3  App. 

■    ■■■  —  Cas.  100-i.     See  judgment  of  Sedgewick,  J.,  in  North- 

of'shi^e-        West  Electric  Co.  v.  Walsh  (1898)   29  S.  C.  R.  33; 

holders.         Bloomentlial  v.  Ford  [1897]  A.  C.  156.    See  also  Union 

Bank  v.  Morris  (1900)  27  A.  R.,  at  p.  409;  Bishoi)  v. 

Balkis  Co.  (1890)  25  Q.  B.  D.,  at  p.  521;  Fraser  River 

V.  GaUanhcr  (1895)  5  B.  C.  R.  82;  Blytli's  Case  (1877) 

4  Ch.  D.  140;  RouUnuVs  Case  (1880)  42  L.  T.  785  ; /»  rr 
Lo??^on  Celluloid  Co.  (1888)  39  Ch.  D.  190;  In  re  Hall 

5  Co.  (1888)  37  Ch.  D.  712;  Barrow's  Case  (1880)  14 
Ch.  D.  445;  7ii  re  Vulcan  Iron  Works  (1885)  W.  N.  120; 
Parbury's  Case  (1895)  W.  N.  142. 

But  the  allottee  cannot  generally  rely  on  a  certifi- 
cate issued  to  himself  as  an  estoppel :  Simm  v.  Anglo- 
American  (1879)  5  Q.  B.  D.  188.  Unless  he  can  shew 
he  has  acted  on  it:  Hart  v.  Frontino  (1870)  L.  R.  5  Ex. 
Ill;  De  Ruvigne's  Case  (1877)  5  Ch.  D.  306;  Ander- 
son's Case  (1877)  7  Ch.  D.  75.  And  see  Re  Eddystone 
Marine  (1893)  9  T.  L.  R.  329. 

Semhle,  that  if  the  company  is  solvent  and  creditors 
are  not  misled  they  cannot  enforce  the  liability  as 
against  persons  to  whom  stock  was  issued  at  a  dis- 
count r  Re  Oiven  Sound  Dry  Dock  (1892)  21  0.  R.  349. 


Liability  af-         52.  If  a  shareholder  has  transferred  his  shares  under  circum- 
ter  transfer  stances  which  do  not,  \)y  law,  free  him  from  liability  in  respect 
of  shares.       thereof,  or  if  he  is  by  law  liable  to  the  company  or  its  members 
or  creditors,  as  the  case  may  be,  to  an  ainoimt  beyond  the  amount 
unpaid  on  his  shares,  he  shall  be  deemed  a  member  of  the  com- 
pany for  the  purposes  of  this  Act,  and  shall  be  liable  to  contri- 
bute as  aforesaid,  to  the  extent  of  his  liabilities  to  the  company  or 
its  members  or  creditors,  independently  of  this  Act. 
An  asset.  2.  The  amount  which  he  is  so  lial)le  to  contribute  shall  be 

deemed  an  asset  and  a  debt  as  aforesaid.     R.S.,  c.  129,  s.  45. 

The  general  rule  is  that  where  a  person  has  trans- 
ferred his  shares  and  the  transferee  has  been  regis- 
tered as  the  holder  therof,  the  transferor  is  no  longer 
to  be  regarded  as  a  shareholder  and  cannot  be  made  a 
contributory :  Re  Winnipeg  Hedge  and  Wire  Fence  Co. 
(1912)  1  D.  L.  R.  316. 

The  Imperial  Act  and  the  Acts  of  some  of  the  pro- 
vinces based  thereon  provide  that  all  persons  who  have 
transferred   their   shares   within   a  year   before   the 
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winding-up  are  liable  under  certain  circumstances  to  be    Sect.  52. 
placed  on  tlie  list. 

When  a  transfer  has  been  made  for  a  particular 
purpose  such  as  to  enable  the  transferee  to  vote  at  a 
meeting  and  no  re-transfer  has  been  made,  the  trans- 
feree will  be  liable  as  a  contributory:  Ontario  Invest- 
ment Assn.  V.  Leys  (1893)  23  0.  R.  4:96;  Re  Union  Fire 
Ins.  Co.,  McCord's  Case  (1891)  21  0.  R.  264,  and  cf. 
the  following  unreported  decision  of  the  Master-in- 
Ordinary  in  Ontario :  Re  Union  Fire  Insurance  Co., 
Cases  of  Chahot,  et  al.,  27th  June,  1891.  A  scheme  was 
concocted  by  some  of  the  directors  to  purchase  from 
certain  shareholders  their  shares  and  to  apply  the 
funds  of  the  company  for  that  purpose.  Such  of  the 
shareholders  as  transferred  their  shares  in  ignorance 
of  this  scheme  were  held  to  be  relieved  of  their  respon- 
sibility, but  such  of  them  as  had  only  executed  a  power 
of  attoniej"  to  one  Alexander  to  transfer  their  shares, 
in  pursuance  of  which  no  actual  transfer  was  made, 
were  held  liable  as  contributories. 

The  section  will  also  cover  cases  where  the  trans- 
feree has  not  been  registered  as  holder  of  the  shares 
and  the  transferor  still  appears  as  the  owner  thereof, 
under  which  circumstances  the  governing  Companies 
Act  commonly  provides  that  the  transferor's  liability 
remains:  See  s.  64  of  the  Dominion  Act  and  notes 
thereon. 

Tlie  above  section  includes  only  past  members  ' '  who 
have  transferred  tlieir  shares  under  circumstances 
which  do  not  by  law  free  them  from  liability  in  respect 
thereof,"  as  for  example,  when  the  transfer  has  been 
fraudulent  or  collusive  to  avoid  liability.  It  also  pro- 
vides that  if  any  shareholder  "is  by  law  liable  to  the 
company  or  its  members  or  creditors  beyond  the 
amount  unpaid  on  his  shares  he  shall  be  deemed  a  mem- 
ber." This  provision  will  cover  such  cases  as  were 
dealt  with  in  IlilVs  Case  (1874)  L.  R.  20  Eq.  585;  Pe«- 
insular  Co.  v.  Fleming  (1871)  27  T..  T.  93;  McKeivan's 
Case  {-[Sll)  6  Ch.  D.  447. 

In  the  case  of  a  bank,  those  who  have  held  shares  at 
any  time  within  one  month  (60  days  under  present  Act) 
before  the  suspension  arf  liablf  as  contrihntorios:   Re 
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Sect.  52.    Central  Bauk  of  ('(niada,  Baines'  Case  (1889)  16  A.  R. 
ii,,,,i,ij;. —  237;  Be  Ouiano  Bank,  Massci/  ((■  Lee's  Case  (1913)  8 
aftoi- trans-    ]).  L.  li.  243.     Aiul  Ji  porsoii  to  wlioiii  sucli  sliurcs  are 
shares.         transferred  is  also  liable:  Re  Central  Bank,  Hender- 
son's Case  (1889)  17  0.  R.  110.    In  the  case  of  a  build- 
ing society  which  had  made  advances  to  members  on 
the  security  of  real  estate,  it  was  held  that  the  mort- 
gagee members  were  not  liable  to  be  placed  on  the  list 
of  contributories :  Re  St.  John  Building  Society  (1889) 
28  N.  B.  R.  597. 

For  an  instance  of  double  liability  under  the  terms 
of  a  particular  statute,  see  Be  Provincial  Building 
Societij  (1891)  80  N.  B.  R.  628. 

A  director  of  a  company  owning  partly  paid-up 
shares  therein  transferred  some  of  such  shares  to  an- 
other director,  the  sums  paid  up  on  all  the  shares  being 
attributed  to  the  retained  shares  by  informal  agree- 
ment between  these  two  directors  and  another.  A  new 
certificate  was  issued  with  respect  to  the  retained 
shares,  bearing  an  endorsement  as  to  the  agreed 
amount  paid  up  thereon.  It  was  held,  that  the  liqui- 
dator of  the  company  was  right  in  placing  the  original 
o^vner  of  shares  upon  the  list  of  contributories,  and 
treating  the  retained  shares  as  if  only  the  original 
payments  had  been  made  thereon:  Re  Federal  Mort- 
gage Corporation  and-  Stewart,  Re  Winding-up  Act 
(1917)  2  W.  W.  R.  282. 

Liability  of          53.  Tlie  Habilitv  of  any  person  to  contribute  to  the  assets  of 

contributory  q,  company  under  this  A'ct,  in  the  event  of  the  business  of  the 

same  being  wound  up,  shall  create  a  debt  accruing  from  such 

-     person  at  the  time  when  his  liability  commenced,  but  payable  at 

the  time  or  respective  times  when  calls  are  made,  as  hereinafter 

mentioned,  for  enforcing  sucli  liability.     R.  S.,  c.  129,  s.  46. 

This  section  is  substantially  the  same  as  s.  75  of  the 
Imperial  Companies  Act,  1862. 

After  a  winding-up  order  the  liability  to  contribute 
no  longer  depends  on  the  original  contract  alone  but  is 
a  statutory  liability  resulting  from  this  section. 

It  was  held  under  the  Imperial  Bankruptcy  Acts 
that  the  liability  to  pay  calls  which  had  not  been  made 
at  the  date  of  the  adjudication  was  not  a  debt  payable 
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presently  or  at  a  future  time  and  that  accordingly  such    Sect.  53. 

calls  could  not  be  proved  against  the  bankrupt's  estate : 

South  Staffordshire  v.  Burnside  (1850)  5  Ex.  129;  Gen- 
eral Discount  Co.  v.  Stokes  (1864)  17  C.  B.  N.  S.  765. 
And  the  same  principle  applies  whether  the  call  is 
made  by  a  continuing  company  or  under  the  Winding- 
up  Acts  -Ah. 

The  Imperial  section  was  intended  to  meet  these 
decisions,  and  also  to  remove  the  difficulties  arising 
from  the  conflict  of  the  decisions:  see  Parbury's  Case 
(1861)  3  D.  F.  &  J.  80;  Ex  p.  Nicholas  (1852)  2  D.  M. 
&  G.  271;  Clmpple's  Case  (1852)  5  De  G.  &  Sm.  400; 
GreenshieUV s  Case,  ib.  599. 

It  was  also  held  under  the  Imperial  section  that  the 
liability  of  a  contributory  to  calls  commenced  when  he 
became  a  member:  Ex  p.  Canwell  (1864)  4  D.  J.  &  S. 
5.39;  but  the  question  is  not  free  from  doubt,  cf.  Mari- 
time Bank  v.  Troop  (1887-8)  16  S.  C.  R.  456,  471. 

After  a  winding-up  order  has  been  made  a  judg- 
ment creditor  of  the  company  cannot  bring  an  action 
under  s.  61,  K.  S.  0.  (1887)  c.  157,  against  a  contribu- 
tory for  payment  of  the  amount  unpaid  on  his  share : 
Shaver  v.  Cotton  (1896)  23  A.  R.  426. 

54.  In  the  case  of  the  bankruptcy  or  insolvency  of  any  con-  pi.Q^,„ij| 
trihutory,  the  estimated  value  of  his  liability  to  future  calls,  as  agaiust  his 
well  as  calls  already  made,  may  be  proved  against  his  estate.  R.S.,  estate. 

c.  129,  s.  46. 

Cf.  Imperial  Act  1862,  s.  75,  under  which  it  has  been 
licld  lliat  if  the  \vindin,n'-up  precodod  the  shardioldor's 
]»aiiki-iipt<^y  all  future  (rails  niiglit  be  pi'ovcd  against  his 
vHiniL':  Exp.  Pickering  (1869)  L.R.4Ch.58;  Mitchell's 
Case  (1870)  L.  R.  5  ClV  400;  McEirm's  Case  (1871)  L. 
R.  6  Ch.  r)H2;Exp.  Marshall,  7  Ch.  324;  Financial  Cor- 
poration V.  Lawrence  (1869)  L.  R.  4  C.  P.  731  ;  luil  thai 
when  he  was  adjudicated  bankrupt  before  the  winding- 
up  calls  made  in  the  winding-up  could  not  be  proved  at 
all.  The  Imperial  Bankruptcy  Act  has  now  been 
changed  so  as  to  do  away  with  the  above  distinctions. 

55.  Tlio  court  may,  at  auy  tiiuf,  aflfr  making-  a   \viu(liu,u:   ("Contributory 
up  order,  require  any  contributory  for  the  time  being  settled  "rdered  to 
on  the  list  of  contributories  as  trustee,  receiver,  banker,  agent  hnnd  over 

money  and 
D.c.A. — 51  books. 
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Sect.  55.     *'!'  ollk'or  of  the  company,  to  pay,  deliver,  convey,  surrender 

or  transfer  forthwith,  or  within  such  time  as  the  court  directs, 

to  or  into  the  hands  of  the  liquidator,  any  sum  or  balance, 
hooks,  papers,  estate  or  efi'ects  which  are  in  his  hands  for  the 
time  being,  and  to  which  the  company  is  prima  facie  entitled. 
R.S.,  c.  129,  s.  47. 

Cf.  Imperial  Act,  1862,  s.  100. 

Contribu-  TliGSG  Summary  powers  cannot  be  exercised  against 

be^ordereci      '*  porson  wlio  is  iiot  a  Contributory,  trustee,  receiver, 

to  hand         banker,  agent  or  officer  of  the  company :  Ex  p.  Hawkins 

nnd'bSok?     (1868)  L.  R.  3  Ch.  787;  Hollinsivorth's  Case  (1849)  3 

De  G.  &  Sm.  102;  Cox's  Case,  3  De  G.  &  Sm.  180;  Re 

National  Bank  (1870)  L.  R.  10  Eq.  298;  Be  Northfield 

Iron  £  Steel  Co.  (1866)  W.  N.  253;  Be  Marlborough 

CM)  (1868)  L.  R.  5Eq.  365. 

The  following  cases,  decided  under  a  related  sec- 
tion, s.  165  of  the  Imperial  Companies  Act,  1862,  shew 
that  the  Court  will  exercise  these  summary  powers 
whenever  it  can  do  so  without  injustice :  See  Pearson's 
Case  (1877)  5  Ch.  D.  336;  4  Ch.  D.  222;  McKay's  Case 
(1876)  2  Ch.  D.  1;  Stringer's  Case  (1869)  L.  R.  4  Ch. 
4:75;  Bance's  Case  (1870)  L.  R.  6  Ch.  104;  Cardiff  Coal 
Co.  V.  Norton  (1866)  L.  R.  2  Eq.  558 ;  2  Ch.  405.  In  the 
earlier  cases  it  was  held  that  these  powers  ought  to  be 
exercised  with  the  greatest  hesitancy ;  but  in  the  later 
cases  the  power  has  been  exercised  more  freely. 

In  Be  British  Imperial  Corporation  (1877)  5  Ch.  D. 
749,  leave  was  given  under  the  corresponding  Imperial 
section  to  serve  a  summons  out  of  the  jurisdiction.  This 
section  does  not  apply  to  persons  residing  out  of  the 
jurisdiction:  British  Canadian  v.  Grant  (1887)  12  P.  R. 
301.  See,  however,  s.  Ill  of  this  Act  providing  for 
service  out  of  the  jurisdiction. 

<ourt  may  56.  The  court  may,  at  any  time  after  niakin.<>:  a  winding- 

order  pay-  x,p  order,  make  an  order  on  any  contributory  for  the  time  being 
t'dbutory?^°'  settled  on  the  list  of  contributories,  directing  payment  to  be 
made,  in  manner  in  the  said  order  mentioned,  of  any  moneys. 
due  from  him  or  from  the  estate  of  the  person  whom  he  repre- 
sents, to  the  company,  exclusive  of  any  moneys  which  he  or 
the  estate  of  the  person  Avhom  he  represents  is  liable  to  (;ontri- 
bute  bv  virtue  of  any  call  made  in  pursuance  of  this  Act. 
R.S.,  c.  129,  8.  48. 

See  Westmoreland  v.  Fielding  (1891)  3  Ch.  15. 
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57.  The  court  may,  at  any  time  after  making  a  winding-up  Sees.  57-59. 
order,  and  either  before  or  after  it  has  ascertained  the  sufficiency  ~, „  — 

\ T  liGn  cills 

of  the  assets  of  the  company,  make  calls  on  and  order  payment  may  be  made 
thereof  by  all  or  any  of  the  contributories  for  the  time  being  on  contri- 
settled  on  the  listJ.'of  contributories,  to  the  extent  of  their  liability,  ^"^o^^^^- 
for  payment  of  all  or  any  sums  it  deems  necessary  to  satisfy  the 
debts  and  liabilities  of  the  company,  and  the  costs,  charges  and 
expenses  of  winding-up,  and  for  the  adjustment  of  the  rights  of 
the  contributories  among  themselves.     E.S.,  s.  129,  s.  49. 

58.  The  court  may,  in  making  a  call,  take  into  consideration  considera- 
the  probability  that  some  of  the  contrilnitories  upon  whom  the  tion  of  pos- 
same  is  made^may  partly  or  wholly  fail  to  pay  their  respective  J^^l^^^^^;"^'"'*^ 
portions  of  the  same :     Provided  that  no  call  shall  compel  pay-  p^.^^-^^^  ^s  to 
ment  of  a  debt  before  the  maturity  thereof,  and  that  the  extent  maturity   of 
of  the  liability  of  any  contributory  shall  not  be  increased  by  any-  <^ebt. 
thing  in  this  section  contained.     E.S.,  c.  129,  s.  49. 

59.  The  .court   may   order   any   contrilnitory,   purchaser    or  Payment 
other  person  from  whom  money  is  due  to  the  company,  to  pay  the  by  «>^^<:^i'J^"" 
same  into  some  chartered  bank  or  post  office  savings  bank,  or  b?ank.^"  " 
other  bank  or  Government  savings  bank,  to  tlie  account  of  the 

court,  instead  of  the  liquidator. 

2.   Sucli  order  may  be  enforced  in  the  same  manner  as  if  it  Enforcement 
had  directed  payment  to  the  liquidator.    R.  S.,  c.  129,  s.  50. 

Compare  Imperial  Companies  Act,  1862,  ss.  102-103. 

After  the  list  of  contributories  lias  been  settled  it 
is  the  duty  of  the  liquidator  to  levy  calls  upon  the  con- 
tributories so  settled,  pursuant  to  the  provisions  of 
s.  58,  and  for  that  purpose  the  liquidator  should  hrin^^ 
before  the  Master  an  affidavit  settini>-  forth  the  facts  (Ui 
which  to  found  an  order  for  the  call. 

The  settling  of  the  list  of  contributories  is  a  condi- 
tion precedent  to  the  making  of  a  call:  Be  Eyiplish 
Bank  of  the  Blrrr  Plate  (1S92)  Gl  L.  J.  (Ui.  205,  207. 
See  also  notes  to  s.  48. 

As  to  the  meaning  of  debts  and  lial)ilities:  see  Be 
Contract  Corporation  (18(5(3)  L.  R.  2  (^h.  i)5;  and  Be 
Barned's  Banking  Company  (1867),  36  Tj.  J.  Ch.  215. 

In  New  Brunswick  it  has  been  iield  Dial  an  attach- 
ment of  tlie  person  for  non-payment  of  money  ordered 
l(.  he  paid  by  a  judge  under  section  59  should  be 
granted  by  the  judge  who  made  the  order:  Ex  p.  St. 
John  Bwhlinfi  Society;  Hayyart's  Case  (1890)  30  N.  B. 
R.  251. 
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Sees.  57-59.        The  discretion  of  the  Master  as  to  the  quantum,  of  a 

call  will  not  be  interfered  with  on  appeal  without  strong 

grounds  being  shewn  for  so  doing:  Re  Contract  Cor- 
poration, supra;  Re  Barned's  Banking  Co.,  supra. 

The  rule  laid  down  in  Re  Cordova  Union  Gold  Co. 
[189.1]  2  Oil.  580,  cited  Buckley,  8th  ed.,  p.  332,  namely, 
that  "where  instalments  upon  shares  were  in  the  going 
company  payable  at  postponed  dates,  the  liquida- 
tor may,  nevertheless,  make  calls  for  immediate  pay- 
ment," does  not  apply  to  a  winding-up  under  our  Act 
by  reason  of  the  proviso  in  section  58  that  "no  call 
shall  compel  payment  of  a  debt  before  maturity,  etc.," 
which  is  not  contained  in  the  Imperial  section. 

The  proviso  as  to  the  maturity  of  debt  is  now  in- 
corporated with  s.  58,  whereas  previously  it  was  a  part 
of  s.  40,  which  has  now  been  split  up  into  two  sections, 
viz.,  57  and  58. 

In  re  Victoria  and  Montreal  Fire  (1904)  Q.  R.  26 
S.  C.  282,  decided  under  former  s.  49,  it  was  held  that 
the  liquidator  could  not  with  or  without  the  authoriza- 
tion of  the  Court  make  calls  of  such  a  nature  as  to  make 
the  obligations  of  the  contributories  more  onerous  than 
provided  in  the  charter.  But  see  Re  Wiarton  Beet 
Root  Sugar  Co.,  Jarvis's  Case  (1905)  5  0.  W.  R.  542. 

As  to  suing  for  judgment  on  a  call  made  in  a  wind- 
ing up,  see  Maritime  Trust  Co.  v.  Alcock  (1916)  22 
B.  C.  R.  399. 

Rights  of  60.  The  court  shall  adjust  the  rights  of  the  contrihutories 

contribu-        amonff  themselves.     E.S.,  c.  129,  s.  51. 

tones.  ° 

The  necessity  for  adjusting  the  rights  of  contribu- 
tories among  themselves  may  arise  from  the  fact  that 
some  shareholders  have  paid  more  than  others  on  their 
shares,  cf.  Re  Monarch  Bank  of  Canada  (1913)  32  0. 
L.  R.  207.  In  that  winding  up  it  was  found  that  some 
subscribers  had  paid  in  full  and  others  varying  propor- 
tions on  their  shares,  and  the  whole  nominal  share 
capital  subscribed  was  not  required  for  meeting  credi- 
tors' claims.  The  liquidator  accordingly  made  a  call 
for  the  purpose  of  equalization  on  all  subscribers  who 
had  paid  less  than  one-half  on  their  subscriptions. 
Another  case  where  the  above  section  is  frequently 
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applied  is  where  preference  shareholders  have  a  prior    Sect.  60. 
right  to  a  return  of  capital  in  a  mnding-up,  and  a  sur-  " 

plus  of  assets  is  realized,  as  to  which  see  the  notes  to 
s.  93.  Also  where  some  shareholders  have  made  pay- 
ments on  their  shares  in  advance  of  calls  (as  may  be 
done  under  some  companies  Acts,  e.g.  the  Dominion 
Act,  s.  61),  such  shareholders  are  entitled  on  a  return 
of  capital  to  repaj'ment  of  the  amount  so  paid  plus 
interest  before  other  holders  of  shares  of  equal  rank 
get  anji;liing:  Re  Exchange  Drapery  (1888)  38  Ch.  D. 
171. 

Compare  Imperial  Companies  Act,  1862,  s.  109. 

As  to  what  rights  will  or  will  not  be  adjusted  under 
this  section  see  the  follo^^iing  cases: — Maxivell's  Case 
(1874)  L.  E.  20  Eq.  585 ;  McKewan's  Case  (1877)  6  Ch. 
D.  447;  Addison's  Case  (1875)  L.  R.  20  Eq.  620;  Re 
Alexandra  Palace  Co.  (1883)  23  Ch.  D.  297;  Re  An- 
glesea  Colliery  Co.  (1867)  L.  R.  2  Eq.  379,  1  Ch.  555; 
Re  National  Savings  Bank  Association  (1866)  L.  R.  1 
Ch.  547;  i?e  Provision  Merchants'  Co.  (1872)  26  L.  T. 
862;  Scinde  Pmijaub  S  Delhi  Co.  (1871)  L.  R.  6  Ch.  53 
(n) ;  Re  Coed  Madog  Slate  Co.  (1877)  W.  N.  190;  Re 
Eclipse  Gold  Mining  Co.  (1874)  L.  R.  17  Eq.  490;  Re 
Bangor  Slate  Co.  (1875)  L.  R.  20  Eq.  59;  Re  Doncaster 
Permanent  Building  Soc.  (1867)  4  Eq.  579;  Holy  ford 
Mining  Co.  (1867)  L.  R.  3  Eq.  208 ;  Re  Exchange  Drap- 
ery Co.  (1888)  38  Ch.  D.  171;  Re  Wakefield  Rolling 
Stock  Co.   [1892]   3  Ch.  165;  Re  Hodge's  Distillery 

(1877)  li.  R.  6  Ch.  51;  hi  re  Anglo-Continental  Co. 
[1898]  1  Ch.  327;  In  re  Mutoscope,  etc.,  Co.  [1899]  1 
Ch.  896 ;  In  re  Driffield  [1898]  1  Ch.  451 ;  Broum  v.  Dale 

(1878)  9  Ch.  D.  78;  Strick  v.  Swansea  Tin-plate  Co. 
(1887)  36  Ch.  D.  558;  /^irc/i  v.  Cropper  (1889)  14  App. 
Cas.  525.  And  see  Re  Railway  Time  Tables  Co.  [1895] 
1  Ch.  255;  Re  Weymouth  Packet  Co  [1891]  1  Ch.  (SQ^. 

As  to  distribution  of  profits  earned  before  and  after 
li(|uidation :  see  Bishop  v.  Smyrna  [1895]  2  Ch.  265, 
596;  and  In  re  Bridgewater  [1891]  2  Ch.  317. 

Meetings  of  Creditors. 

61.  The  court  may,  if  it  think.s  expedient,  direct  meetings  of  Meetings  of 
the  crr'ditors,  contrihutories,  shareliolders  or  members  to  bo  ^''^^'*^°" .  '" 
summoned,  held  and  conducted   in  such  manner  as  the  court  their  wishes. 
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Sees.  61-66.  (lii'iH'ts.   I\)r  tlio  })urposo  ol'  ;isi-i'riainin^  Ihcir  wislios,  and  may 
'  ai>])(unt  a  person  to  act  as  cliairnian  of  aiiv  siith  ineetiiif^,  and 
to  report  tlie  result  of  such  inei'tiuu'  to  the  eouil.     \\.  S.,  c.  129, 
s.  1!1. 

Votes  ac-  62.    Ill  sueh  ease  regard  shaH,  as  to  ei'editors,  he  liad  to  the 

I'ordinsr  to  jnuouiit  of  the  debt  due  to  each  creilitor  and  as  to  shareliolders 
(•laini.  «'i"  nienibers,  to  the  number  of  votes  conferred  on  each  sliare- 

liolder  or  member  l)v  hiw  or  by  the  regulations  of  the  company. 
IVeliminary  "-•  '^^^^'■^  court  may  prescribe  the  mode  of  preliminary  proof 
Proof.  of  creditors"  claims  for  the  purpose  of  the  meeting.     R.  S.,  c. 

129,  s.  19. 

Court  may  63.  Where  any  compromise  or  arrangement  is  proposed  be- 

summon         tween  a  company  in  course  of  being  wound  up  under  this  Aet 

consider^ any  ^^^^  ^^^^  creditors  of  the  company,  or  by  and  between  any  such 

proposed        creditors  or  any  class  or  classes  of  such  creditors  and  the  com- 

conipromise.  pany,  the  court,  in  addition  to  any  other  of  its  powers,  may,  on 

the  application,  in  a  summary  way,  of  any  creditor,  or  of  the 

liquidator,  order  that  a  meeting  of  such  creditors  or  class  or 

classes  of  creditors  shall  be  summoned  in  such  manner  as  the 

court  shall  direct.    62-63  Y.,  c.  43,  s.  3. 

Sanction  of  64.  If  a  majority  in  number,  representing  three-fourths  in 

compromise,  value,  of  such  creditors,  or  class  or  classes  of  creditors,  present 
either  in  person  or  by  proxy  at  such  meeting,  agree  to  any  ar- 
rangement or  compromise,  such  arrangement  or  compromise  may 
be  sanctioned  by  an  order  of  the  court,  and  in  such  case  shall  be 
binding  on  all  such  creditors,  or  on  such  class  or  classes  of  credi- 
tors, as  the  case  may  be,  and  also  on  the  licfuidator  and  contribu- 
tories  of  the  company.    62-63  V.,  c.  43,  s.  3. 

Chairman  of  65.  In  directing  meetings  of  creditors,  contributories,  share- 
meeting,  holders  or  members  of  the  company  to  be  held  as  provided  in 
this  Aet,  the  court  may  either  appoint  a  person  to  act  as  chair- 
man of  such  meeting,  or  direct  that  a  chairman  be  appointed  by 
the  persons  entitled  to  be  present  at  such  meeting;  and,  in  case 
the  appointed  chairman  fails  to  attend  the  said  meeting,  the 
persons  present  at  the  meeting  may  elect  a  chairman  qualified 
who  shall  perform  the  duties  prescribed  by  this  Act.  52  V.,  c. 
32,  s.  13. 


or  by  proxy. 


Voting  to  be         66.   Xo  contributory,  creditor,  shareholder,  or  member  shall 
r°  ?"^J?°^..,r    ^'^^^  ^^  ^^y  rne<^ting  unless  present  personally  or  represented  by 
some  person  acting  under  a  written  authority,   filed  with  the 
chairman  or  liquidator,  to  act  as  .such  representative  at  the  meet- 
ing, or  generally.    E.  S.,  c.  129,  s.  55. 

Compare  Imperial  Companies  Act,  1862',  ss.  91  and 
149. 
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The  English  rules  prescribe  certain  formalities  an    Sees.  61-66. 
requirements  in  holding  the  meeting  and  certifying  it., 
determinations  which  are  not  embodied  in  our  practice. 

Creditors  who  do  not  attend  after  notice  are  pre- 
sumed to  be  willing  to  be  bound  by  the  action  of  those 
who  do  attend:  Exchange  Bank  v.  Campbell  (1885)  15 
R.  L.  373. 

As  to  the  action  of  the  Court  when  there  is  a  conflict 
as  to  appointment  of  liquidator,  see  Re  Central  Bank 
(1888)  15  0.  R.  309;  /?e  Alpha  Oil  Co.  (1887)  12  P.  R. 
298 ;  Re  Bank  of  Liverpool  (1889)  22  N.  S.  97 ;  Re  Com- 
mercial Bank  (1893)  9  M.  R.  342;  Cloyes  v.  Darling 
(1884)  16  R.  L.  649. 

As  to  submitting  proposals  with  reference  to  mat- 
ters arising  in  the  winding-u]K  Ex  p.  SlaUer's  Exe- 
cutors (1851)  5  DeG.  &  Sm.  34. 

If  creditors  pass  resolution.'?  wliich  are  not  ''  bond 
fide  "  in  the  interests  of  the  winding-up  but  are  for 
some  ulterior  object  the  liquidator  may  get  the  leave  of 
the  Court  to  disregard  the  resolutions :  Ex  p.  Cocks,  Re 
Poole  (1882)  21  Ch.  D.  397.  Compare  Ex  p.  Straiv- 
hrirlqe  (1883)  25  Ch.  D.  266.  See  also  as  to  the  powers 
of  dissentient  minorities:  Re  Sim  Lithographing  Co, 
(1893)  24  0.  R.  200. 

Pi'ior  to  the  passing  of  62  &  63  Vict.,  c.  43,  s.  3  (now 
ss.  63  and  64),  the  only  power  to  compromise  a  debt  due 
to  the  company  was  that  given  by  s.  61  of  R.  S.  C.  c.  129 
(now  s.  37).  The  present  section  j)rovides  tliat  the 
Court  may  on  application  of  the  liquidator  or  any 
creditor  of  the  company  in  a  summary  way  order  tlial  a 
meeting  of  creditors  shall  be  called  to  consider  any  i)i'o- 
posed  compromise,  and  if  a  majority  representing 
three  quarters  in  value  of  such  creditors  agree  to  any 
arrangement  or  comjjromise  such  arrangement  or  com- 
promise shall,  if  sanctioned,  by  an  order  of  the  Court, 
be  binding  on  tlie  creditors,  the  liquidators,  and  the 
contributoi'ies. 

As  to  the  law  before  tlie  enactment  of  tlie  above 
statute,  see  Re  Sim  Lithographing  Co.,  24  O.  R.  200, 
where  it  was  held  that  a  dissentient  m.inority  of  credi- 
tors could  not  be  foreed  to  r-onipromise. 
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Sections  63  and  64  are  in  supplement  of  s.  37,  and 
do  not  modify  it:  Ward  v.  Mullin  (1905)  Q.  R.  14  K.  B. 
49. 

Production  of  Pass-books. 


r.aiik  book  ^7.   At  every  meeting  of  the  contvibutories,  creditors,  share- 

ot"  liquidator  holders  or  nieinbcrs,  the  liquidator  shall  produce  a  bank  pass- 
V'  ^^V-ltT        ''*'ok,  showing  the  amount  of  the  deposits  made  for  the  company, 
meeting.         the  dates  at  which  such  deposits  were  made,  the  amount  with- 
drawn and  dates  of  such  withdrawal.    E.  S.,  c.  129,  s.  37. 


And  on 
order  of 
court. 


What  debts 
may  be 
proved 
against 
company. 


Uncertain 

claims 

valued. 


Creditors' 
claims. 


68.  The  liquidator  shall  also  produce  such  pass-book  when- 
e\er  ordered  so  to  do  by  the  court.    R.  S.,  c.  129,  s.  38. 

Creditors'  Claims. 

69.  When  the  business  of  a  company  is  being  wound  up  under 
this  Act,  all  debts  payable  on  a  contingency,  and  all  claims 
against  the  company,  present  or  future,  certain  or  contingent, 
and  for  liquidated  or  unliquidated  damages,  shall  be  admissible 
to  proof  against  the  company. 

2.  In  case  of  any  claim  subject  to  any  contingency  or  for  un- 
liquidated damages  or  which  for  any  other  reason  does  not  bear 
a  certain  value,  the  court  shall  determine  the  value  of  the  same 
r.nd  the  amount  for  which  it  shall  rank.    E.  S.,  c.  129,  s.  56. 

Compare  Imperial  Companies  Act,  1862,  s.  158; 
Bankruptcy  Act,  1883,  s.  35;  Imperial  Winding-up 
Pules,  1890,  numbers  96-121;  Insolvency  Act  (Dom.), 
1875,  s.  91. 

The  definition  of  a  ''  creditor"  contained  in  s.  2  (j) 
corresponds  with  the  above  section.  See  also  s.  12  and 
notes  under  "  Who  may  petition."  It  is  the  policy  of 
the  Act  that  all  claims  against  the  company  are  to  be 
dealt  with  and  disposed  with  in  the  winding-uj) 
proceedings;  see  s.  22'  and  notes  thereon. 

Unless  there  is  a  surplus  of  assets  available  after 
payment  of  the  principal  of  the  debts  all  interest  ceases 
at  the  commencement  of  the  winding-up:  Warrant 
Finance  Co.,  4  Ch.  643 ;  Re  Collie,  17  Ch.  D.  334 ;  Hughes 
Claim,  13  Eq.  623 ;  London,  etc.,  Hotel  Co.  [1892]  1  Ch. 
639. 

For  rules  in  cases  of  distribution  of  bank  assets 
where  there  is  such  surplus,  see  Re  Commercial  Bank  of 
Manitoba  (1896)  10  Manitoba  L.  R.  61.    But  a  secured 
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creditor  who  realizes  liis  security  is  entitled  to  apply    Sect.  69. 
the  proceeds  in  or  toward  payment  of  principal,  inter- 
est and  costs :  London  Windsor  Co.  [1892]  1  Ch.  639. 

A  depositor  whose  deposit  had  been  partially  with-  Depositor. 
drawn  held  bound  to  rank:    Re  Commercial  Bank  of 
Mamioha  (1896)  10  Man.  L.  R.  61. 

But  where  the  relationship  between  the  creditor  and 
insolvent  company  is  not  that  of  customer  and  banker, 
but  principal  and  agent,  moneys  collected  by  the  agent 
for  the  principal  will  be  impressed  with  a  trust,  if  trace- 
able, in  favor  of  the  principal :  Re  International  Mer- 
cantile Agency  (1906)  7  0.  W.  R.  795. 

See  also  Re  Kennedy,  36  U.  C.  R.  471 :  Munro  v. 
Commercial  B.  Soc,  36  U.  C.  R.  464. 

When  a  depositor  had  left  a  cheque  mth  the 
president  of  a  bank  with  instructions  to  draw  the  money 
out  and  invest  it  in  a  mortgage  as  soon  as  a  suitable 
security  could  be  found  and  the  president  the  day  be- 
fore the  suspension  drew  the  money  out  and  put  it  in  an 
envelope  addressed  to  the  depositor,  it  was  held  thatjhe 
depositor  must  rank  only  as  an  ordinary  creditor :  Re 
Commercial  Bank  of  Manitoba  (1896)   10  Man.  61. 

There  is  nothing  in  this  section  which  alters  or  int(»r- 
feres  with  the  lex  loci  contractus :  hi  re  Hart  and  On- 
tario Express  and  Transportation  Co.  (1893)  22  O.  R. 
510. 

Shareholders  who  had  made  a  voluntary  payment  to 
the  company's  reserve  fund  were  held  not  to  be  entitled 
to  rank  as  creditors  therefor :  Re  Atlas  Loan  Co.  (1904) 
7  0.  L.  R.  706. 

The  Crown  is  entitled  to  a  priority  in  a  winding-  rnority 
up  over  other  creditors  of  equal  degree,  whether  the '^^^^^^^ 
claim  is  asserted  in  right  of  the  Dominion  or  one  of  the 
provinces:  Reg.  v.  Bank  of  Nova  Scotia  (1884)  US. 
C.  R.  1  ;  Maritime  Bank  v.  Receiver  General  (1892)  A. 
C.  437;  Commissioners  of  Taxation  for  N.  S.  W.  v. 
Palmer  (1907)  A.C.  179;  In  re  Sid.  B.  Smith  I.umher 
Co.,  Ltd.  (1917)  3  W.  W.  R.  844,  but  not  where  the 
priority  is  contrary  to  any  local  law:  Exchange  Bank  of 
Canada  v.  The  Queen  (1886)  11  App.  Cas.  157.  In  the 
case  of  an  assignment  for  the  benefit  of  creditors  under 
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Sect.  69.  the  Ontario  Act  difforont  principle^j  arc  applicable: 
Clarksou  v.  A.  G.  of  Ontario  (1888)  15  0.  R.  632,  (1889) 
16  A.  R.  202,  but  see  Commissioners  of  Taxation  for 
N.S.W.  V.  Palmer  (1907)  A.  C.  179,  185. 

In  In  re  'Sid.  B.  Smith  Lumber  Co.,  Ltd.  (1917)  3  W. 
W.  R.  844,  following  Commissioners  of  Taxation  for 
N.  S.  W.  V.  Palmer  (1907),  A.  C.  179,  the  claim  of  the 
Crown  in  the  right  of  the  Province  of  British  Columbia 
was  held  entitled  to  priority  as  regards  moneys  due  to 
the  Accident  Fund  of  the  British  Columbia  Workmen's 
Compensation  Board,  which  is  "  simply  an  adjunct  or 
administrative  body  exercising  its  powers  and  acting 
for  the  Provincial  Government  on  behalf  of  the  prov- 
ince." See  also  White  Star  Hotel  Co.  v.  Turgeon 
(1915-6)  17  Que.  P.  R.  299.  Where  the  board  is  really 
a  separate  body  and  the  company  is  not  in  truth  a 
debtor  of  the  Government  there  is  no  priority :  Fox  v. 
Neivfoiindland  Government  (1898)  A.  C.  667. 

The  Crown's  priority  will  not  affect  creditors  hold- 
ing a  specific  securitv :  Re  Imperial  Paper  Mills,  Diehl 
v.  Car  rift  (1915)  7  0.' W.  N.  630. 

When  the  company  has  undertaken  to  indemnify  a 
person  against  certain  contingent  liabilities  such  person 
can  prove  in  respect  of  the  liability  though  he  has  paid 
nothing:  In  re  Panther  Lead  Co.  (1896)  1  Ch.  978; 
Hardy  v.  Fothergill,  13  App.  Cases  351 ;  British  Provi- 
dent V.  Anglo  Australian  Co.,  10  L.  T.  326 ;  National 
Funds  Co.,  3  Ch.  791. 
Surety.  So  in  the  case  of  a  surety:  Fx  p.  Delmar,  38  W.  R. 

752. 

And  a  guarantor  who  has  not  paid  anything  under 
his  guarantee  has  a  right  to  prove  in  respect  of  his  con- 
tingent liability:  In  re  Blackpool  Motor  Car  Co.  (1901) 
1  Ch.  77.  In  Re  Stratford  Fuel  (1913)  28  0.  L.  R.  481, 
affirmed  (1914-5)  50  S.  C.  R.  100,  suh  nom.  Brown 
V.  CoHfihlin,  the  position  of  guarantors  on  a  bond 
limited  in  amount  for  the  ultimate  balance  due  by  the 
company,  which  later  became  insolvent,  to  a  bank  was 
considered.  The  bond  was  in  the  common  form  permit- 
ting compounding  with  the  company,  the  primary 
debtor,  and  taking  and  giving  up  securities  without 


Present, 
future, 
certain  oj* 
contingent. 
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releasing  the  guarantors.  In  pursuance  of  the  terms  of  Sect.  69. 
settlement  of  litigation  between  the  bank  and  the  liqui- 
dator  in  respect  of  this  and  other  securities  held  by  the 
bank,  it  was  agreed  inter  alia  that  the  bank  was  not  to 
rank  upon  the  estate ;  that  the  bond  in  question  should 
be  declared  valid ;  that  the  bank  reserved  all  its  rights 
against  all  securities  in  its  hands  and  against  the 
guarantors.  The  claimants,  the  guarantors,  sought  to 
rank  against  the  estate  of  the  company  in  respect  of  the 
payments  which  they  had  made  to  the  bank  under  the 
guarantee.  The  guarantors  were  held  entitled  to  rank, 
for  they  had  a  right  to  prove  which  had  not  been 
taken  away  by  the  dealings  between  the  bank  and  the 
primary  debtor.  It  was  further  held  that  it  is  not 
double  proof,  but  double  ranking  so  as  to  compel  the 
payment  of  two  dividends  for  the  same  debt  that  is 
objectionable;  that  even  if  there  could  be  no  double 
proof,  the  estate  was  not  wound  up,  and  as  the  creditor 
had  been  paid  in  full,  the  sureties  could  prove  for  the 
amount  of  the  debt  paid  bv  them.  See  also  as  to  double 
ranking,  Ontario  Bank  v.  Chaplin  (1889-92)  20  S.  C.  R. 
152. 

The  winding-up  order  will  not  prevent  a  contingent 
liability  of  the  company  from  ripening  into  a  debt:  In  re 
Northern  Counties  of  England  Co.,  Macfarlane's 
Claim  (1880)  17  Ch.  D.  337.  In  this  case  the  holder  of  a 
fire  policy  issued  by  the  company  was  held  entitled  to 
prove  for  the  full  amount  of  a  loss  accruing  after  tlie 
winding-n]!. 

Secured  creditors  are  specially  dealt  with  under  a  secuiod 
group  of  sections,  76-82,  infra.  .-roditors. 

The  landlord  can,  of  course,  prove  for  past  I'ont,  j^^^j 
but  will  invariably  desire  to  take  advantage  of  the 
special  rights  and  remedies  reserved  by  law  or  by  the 
terms  of  the  lease.  The  right  of  distress  is  discussed  in 
the  notes  to  ss.  22,  23  and  84,  which  see ;  and  tlie  rigid  to 
preferential  payment  in  a  winding-up  under  ss.  84  and 
23. 

As  to  laiidl()i'<l  proxiiig  for  fiilurc  i-ciit,  if  the  l;iii(l- 
h)rd  accepts  a  suiTcndcr  of  the  Icmsc  lie  iii;i>  i)i(»\('  \^n- 
the  loss  occasioned  by  such  sun-eiidcr:  hi  re  I'dtillK  r 
Lead  Co.  [1H9(;|  1  Ch."97S;  llaidn  v.  Fot lu'if/iU,  13  A.C. 
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Sect.  69.  '.'>')\  :(' rain's  Cldiiii  \\><\)^)\  \Ch.2(u.  J5iit  this  can  only 
Cr^ditorx-  ''*'  <l«'"i'  wluMi  tlic  landlord  jiceopts  a  surrender:  In  rt 
oirtims.  Xcir  Oricuhil  Hank  f  IHi);")]  1  Ch.  753.  As  to  provini^  for 

future  rent  when  there  is  an  acceleration  clause  in  the 
lease,  seeShackellv.  Charlton  [1895]  1  Oh.  378.  Before 
the  case  of  Hardy  v.  FothergiU,  supra,  it  had  been  lield, 
In  re  Ilorsci/'-'^  ('Uilm,  L.  R.  5  Va\.  561  ;  Hayter  Granite 
Co.,  L.  R.  1  Ch.  77,  that  a  landlord  could  not  prove  in 
rc'.^^pcct  of  damage  sustained  for  loss  of  future  rent,  but 
in  Craifi's  C'laint,  supra,  and  /;/  re  Panther  Lead  Co., 
supra,  it  was  said  that  Hardy  v.  FothergiU  intro- 
duced a  new  rule  in  respect  of  this  class  of  claims. 

See  also  ss.  23  and  84. 

Taxes  and  The  rifflit  to  prove  for  a  claim  for  taxes  depends  on 
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the  right  to  maintain  an  action  therefor,  which  only 
exists  when  the  taxes  can  not  be  recovered  in  an\ 
s])ecial  manner  provided  for  by  the  Assessment  Act, 
e.g.,  distress  or  sale :  hi  re  Ottawa  Porcelain  and  Car- 
bon Co.  (1900)  31  0.  R.  679.  The  principle  is  there 
stated  by  Street,  J.,  at  p.  690,  as  follows:  ''  Where 
there  is  no  right  of  action,  and  therefore  no  priority 
between  the  person  entitled  to  distrain  and  the  company 
in  liquidation,  the  person  entitled  to  distrain  may  pur- 
sue his  only  remedy,  viz.,  that  of  distress  and  reap  the 
fruits  of  it  as  though  there  had  been  no  liquidation. 
J^nt  where  there  is  a  right  of  action,  even  though  there 
is  a  right  of  distress,  then  the  creditor  is  within  th" 
Winding-up  Act  and  must  prove  as  an  ordinary 
cretlitor. "  So  it  was  held  that  there  was  right  of  proof 
for  a  water  rate,  where  a  corporate  liability  was  im- 
])osed.  ibid. 

Taxes  imposed  before  the  winding-up  can  only  rank 
as  ordinary  debts  in  the  absence  of  a  statutory  lien  or 
charge,  but  taxes  imposed  after  the  commencement  of 
the  winding-up  must  be  paid  in  full  as  part  of  the 
expenses  of  liquidation  if  the  liquidator  has  remained 
in  possession,  and  such  possession  has  been  a  ''  benefi- 
cial occupation  ":  Re  Ideal  House  Furnishers  and 
Winniprg  (1909)  18  Man.  R.  650.  As  to  what  consti- 
tutes such  occupation  by  the  liquidator  as  will  create  a 
liability  to  pay  taxes,  see  In  re  National  Arms  and 
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Ammunition  Co.   (1885)   28  Cli.  D.  474  and  the  cases    Sect.  69. 
there  cited;  see  also  the  notes  to  s.  23. 

As  to  the  right  of  a  municipality  to  rank  in  respect 
of  *' business  tax"  see  Re  Ideal  House  Furnishers 
(1909)  18  Man  R.  650. 

The  claim  must  be  treated  as  an  ordinary  and  not 
a  preferential  claim  where  the  municipality  being  en- 
titled to  distrain  before  the  ^^^.nding-up  order,  has  not 
done  so:  Re  Fmdkners,  Ltd.,  City  of  Otfatva's  Claim 
(1915)  34  0.  L.  R.  536. 

The  following  unreported  decision  of  the  Master-in- 
Ordinary  in  Ontario  may  also  be  referred  to. 

Where  parties  in  the  position  of  trustees  for  a  com- 
pany have  purchased  claims  against  the  company  at  a 
discount  they  may  rank  for  the  face  value  of  the  claims, 
but  are  entitled  to  receive  dividends  only  to  the  extent 
of  their  actual  payments  made  to  acquire  the  claims :  Re 
Catholic  Register,  Ex  p.  Foy-  S  Coffee,  Master-in- 
Ordinary  (Ont.),  10  Feb.,  1900.  And  see  Humber  Iron 
Works  Co.,  L.  R.  8  Eq.  122 ;  and  Re  Larking,  4  Ch.  566. 

70.  Clerks  or  other  persons  in,  or  having  heen  in  tlie  employ-  claims  of 
nient  of  the  company,  in  or  (about  its  business  or  trade,  shall  be  clerks  and 
collocated  in  the  dividend  sheet  by  special  privilege  over  other  p^j^/^JgeJ 
creditors,  for  any  arrears  of  salary  or  wages  due  and  unpaid 
to  thcni  at  the  time  of  the  making  of  the  winding-up  order, 
not  exceeding  the  arrears  which  have  accrued  to  them  during  the 
tliree  months  next  previous  to  the  date  of  such  order.     R.  S., 
c.  129,  s.  r>6. 

The  claims  for  arrears  of  salary  and  wages  of  the 
persons  specified  in  the  section  enjoy  a  special  privil- 
ege over  other  creditors,  but  as  the  Crown  is  not  men- 
tioned in  s.  70  the  claim  of  tlie  Crown  to  pi-iority  is  not 
affected.    See  s.  16  of  the  Interpretation  Act. 

Where  the  claim  comes  into  conflict  with  other 
privileged  claims,  e.g.,  of  a  lessor,  the  local  law  gov- 
erns: White  Star  Hotel  v.  Turr/rou  (191.^)-! 6)  17  Quo. 
P.  R.  299. 

Where  l  claim  under  the  section  comes  into  com- 
petition witn  a  security  hold  by  a  bank  iiiid(M'  s.  88  of 
the  Bank  Act,  see  Re  Alhcrla  OnKniiciital  Iron  Co.  (0 
Imperial  Bank  (1917)  35  W.  !..  U.  12G. 
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Sect.  70.  As  to  priority  of  wage-earners  and  material  men, 

Priority  of     '"^^e  ^e  Canadian  Mineral  Rubber  Co.  (191G)  10  0.  W. 

^^:!;r:..."         N.  45G,  (1910-7)  11  O.  W.  N.  135;  and  as  to  the  effect 

of  taking  a  promissory  note  for  the  amount  of  wages 

see  Armstrong  v.  Watson  (1919),  45  D.  L.  R.  501. 

riorks  or  As  to  the  meaning  of  ''  clerk  "  see  Morlock  &  Cline 

(1911 )  28  O.  L.  R.  165,  166.    A  managing  director  is  not 

a  clerk:    In    re    Newspaper    Proprietary    Syndicate 

(1^00)  2  Ch.  349;  nor  is  a  manager:  White  Star  Hotel 

V.  Turgeon  (1915-16)  17  Que.  P.  R.  299.    See  also  notes 

to  s.  85  of  the  Companies  Act. 

There  are  numerous  cases  in  which  the  courts  have 
had  to  decide  who  will  be  included  under  the  terms 
"  other  persons."  It  has  been  held  that  the  ejusdem 
generis  rule  applies:  Re  Ritchie-Hearn  Co.  (1905)  6 
b.  W.  R.  474;  Miquelon  v.  Vilandre  (1914)  16  D.  L.  R. 
:n6;  Re  SUrleys,  Ltd.  (1916)  29  D.  L.  R.  273;  but  in 
Morlock  d  Cline  (1911)  23  O.  L.  R.  165,  while  the  rule 
did  not  exclude  a  commercial  traveller  it  was  said  that 
it  is  more  sparingly  applied  than  formerly. 

The  person  seeking  the  special  privilege  must  not 
be  in  an  independent  j)ositioii,  e.fj.,  an  auditor  or  a 
solicitor  who  might  do  work  for  many  companies :  Re 
Ontario  Forge  S  Bolt  Co.  (1896)  27  0.  R.  230.  On  this 
principle  a  managing  director  has  been  held  disentitled 
to  any  special  privilege.  'Other  persons'  must  be  'of 
the  servant  and  not  of  the  executive  or  master  class ' : 
Re  Ritchie-Hearn  Co.  (1905)  6  0.  W.  R.  474.  A  direc- 
tor is  not  a  servant  but  a  manager :  Re  Newspaper  Pro- 
prietary Syndicate  (1900)  2  Ch.  349.  The  element  of 
control  by  the  company  is  important :  Re  Western  Coal 
Co.,  Ltd.  (1913)  12  D.  L.  R.  401;  Re  Parkin  Elevator 
Co.,  Ltd.,  Dunsmoor's  Claim  (1916)  37  0.  L.  R.  277. 
s.iiaryor  The  words  '  salary  or  wages  '  import  a  contract  for 
waRes.  service     as     distinguished     from     a     contract     for 

services,  and  an  independent  contractor  is  not  covered 
by  the  section,  ibid.,  per  Masten,  J.  Where,  however, 
a  director  is  employed  as  a  commercial  traveller  and 
takes  no  active  part  in  the  management  of  the  company 
he  has  been  held  entitled  to  priority :  Morlock  d  Cline 
(1911)  23  0.L.  R.  165. 
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An  assignee  of  the  privileged  creditor  may  make    Sect.  70. 

the  claim:  Lee  v.  Friedman  (1909)  20  0.  L.  R.  49,  Mor- 

lock  d  Cline,  supra. 

Where  a  servant  is  remunerated  by  a  iixed  sum  >Saiary  or 
and  expenses,  the  latter  are  to  be  reckoned  as  part  of 
the  wages  for  which  a  privilege  may  be  claimed:  Re 
Morlock  £  Cline  (1911)  23  0.  L.  R.  165.  A  bonus  in 
addition  to  salarv  may  come  within  the  privilege : 
Allner  v.  Lighter  (1913)  13  D.  L.  R.  210.  Where  a  per- 
son came  within  the  class  his  claim  was  not  disallowed 
because  his  remuneration  was  payable  by  way  of  com- 
mission: Re  Hartivick  Fur  Co.,  Ltd.,  Murphy's  Claim 
(1914)  17  D.  L.  R.  853.  These  cases  have  been  criti- 
cized in  the  Ontario  Court  of  Appeal  in  Re  Parkin 
Elevator  Co.,  Dunsmoor' s  Claim  (1916)  37  0.  L.  R. 
277,  Meredith,  C.J.C.P,  observing,  at  p.  283,  that  they 
reach  if  they  do  not  overstep  the  limits  of  the  law.  In 
the  last  mentioned  case  Meredith,  C.J.C.P.,  held  that 
it  was  contrary  to  any  reasonable  meaning  that  could 
be  attributed  to  the  words  'salary  or  wages'  to  include 
the  proportion  of  the  price  of  the  goods  which  the 
claimant  was  to  have  for  the  sales  made  by  him.  The 
judgment  of  Masten,  J.,  went  on  the  ground  that  the 
claimant  was  not  one  of  the  classes  of  persons  entitled 
to  priority,  holding  tliat  receipt  of  a  conmiission  in  lieu 
of  wages  looks  in  the  direction  of  an  independent  con- 
'tractor  but  is  not  conclusive.  Riddell  and  Lennox,  JJ., 
concurred  in  the  result  but  gave  no  reasons. 

The  following  have  been  held  entitled  to  priority : —  Examples. 
A  commercial  traveller:  Morlock  &  Cline  (1911)  23  0. 
L.  R.  165;  7/r  Ilartwick  Fur  Co.,  Ltd.,  Murphy's  Claim 
(1914)  17  1).  L.  R.  853;  Allner  v.  Lighter  (1913)  13  D. 
L.  R.  210. 

A  salesman  on  salary  under  s.  10  of  c.  Ill  of  N.  W.  Entitled 
T.  Ordinances  Alia.   (1911),  notwithstanding  that   ho  ^'^  •^•■''"■'^•^• 
also  acted  as  secretary;  senihle  as  secretary  he  would 
have  been  preferred:  Re  S.  E.  Walker  Co.,  }jd.  (1913) 
12  I).  L.  R.  769. 

A  teamster  u.sing  liis  own  waggon  and  team,  who  is 
not  an  independent  contractor,  but  is  subject  to  the 
direction  and  conti-ol  of  his  cini)!*!)*')- :     lie  ]]'estern 
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Sect.  70.    Coal  Co.,  Ltd.  (IDK'.)   I'J  D.  L.  J^  401,  a  case  decided 
Priority  of     muler  till'  above  statute. 

«nKo-  rp^    foUoAviuft-  liave  beeu  held  not  entitled  to  prior- 

ity:- 

An  accountant  temporarily  employed  by  the  com- 
pany to  audit  the  company's  books  and  who  is  not  sub- 
ject to  any  direction  or  control  in  so  doing :  Miquelon  v. 
'Vilamlre  (1914)  16  D.  L.  R.  316. 
Not  ontitied         Au  aucUtor,  who  is  remunerated  by  '  audit  fee  ' :  Re 
UM.riority.    Qntario  Fovge  d  Bolt  Co.  (1896)  27  0.  R.  230. 

A  manager:  Re  SUrleys,  Ltd.  (1916)  29  D.  L.  R. 
212>;Girard  v.  Gariepy  (1916)  49  Que.  S.  C.  284;  White 
Star  Hotel  v.  Turgeon  (1915-16)  17  Que.  F.  R.  299. 

A  managing  director:  Re  Ritchie-Hearn  Go.  (1905) 
6  0.  W.  R.  474;  and  under  s.  10  of  c.  Ill  of  N.  W.  T. 
Ordinances,  Alta.  (1911),  where  it  w^as  impossible  to 
apportion  his  salary  so  as  to  allow  a  certain  portion  of 
compensation  for  his  services  as  salesman:  Re  S.  E. 
Walker  Co.,  Ltd.  (1913)  12  D.  L.  R.  769. 

A  mechanical  expert  and  inspector:  Re  American 
Tire  Co.  (1903)  2  0.  W.  R.  29. 

Law  of  71.  The  law  of  set-off,  as  administered  by  the  courts,  whether 

set-off  to        of  law  or  equity,  shall  apply  to  all  claims  upon  the  estate  of 
apply.  ^j^g  company,  and  to  all  proceedings  for  the  recovery  of  debts 

due  or  accruing  due  to  the  company  at  the  commencement  of 
the  winding-up,  in  the  same  manner  and  to  the  same  extent 
as  if  the  business  of  the  company  was  not  being  wound  up 
under  this  Act.     K.  S.,  c.  129,  s.  57. 

Compare  Imperial  Companies  Act,  1862,  s.  101; 
Insolvent  Act  (Dom.)  1875,  s.  107.  See  also  s.  100  of 
this  Act. 

The  law  of  set-off  applicable  in  each  case  will  be  the 
law  in  force  in  the  province  where  the  proceedings  are 
taken,  e.g.,  in  Ontario  the  provisions  of  the  Judicature 
Act,  R.  S.  0.  1914,  c.  56,  s.  126. 

As  to  the  nature  of  set-off,  see  Thompson  v.  Bi;) 
Cities  (1910)  21  0.  L.  R.  394,  402;  Grills  v.  Farah 
■  (1910)  21  0.  L.  R.  457 ;  and  for  the  distinction  between 
counterclaim  and  set-off:  Gates  v.  Seagram  (1909)  10 
0.  L.  R.  216.  The  distinction  may  be  of  importance 
under  this  section:  see  Grain  v.  Wade  (1917)  37  D.  L. 
R.  412,  417. 
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It  is  only  'mutual  debts'  which  are  properly  the    Sect.  71. 
subject  of  set-off,  as  distinguished  from  counterclaim, 
which  fall  ^\ithin  s.  71. 

In  Crain  v.  Wade  (1917)  37  D.  L.  R.  412,  55  S.  C.  E. 
208  (affirming  the  judgment  of  the  Ontario  Court  of 
Appeal  (1916)  27  D.  L.  R.  179;  (1915-6),  35  0.  L.  R. 
402),  it  was  held  that  a  claim  by  the  plaintiff  on  promis- 
sory notes  or -on  an  account  could  not  be  set  off  against 
a  claim,  by  the  liquidator  for  the  recovery  of  chattels 
and  for  damages  for  their  wrongful  seizure;  nor  was 
the  plaintiff  entitled  to  set  off  against  the  claim  of  the 
liquidator  the  amount  of  debentures  of  the  company 
transferred  to  the  plaintiff  as  vendor  to  the  company  as 
part  of  the  purchase  price  of  the  chattels.  See  also 
Eberle's  Hotels  and  Restaurant  Co.  v.  James  (1887) 
18  Q.  B.  D.  49.  It  is  a  fundamental  principle  of  the  law 
of  set-off  that  the  right  shall  be  mutual  and  a  misfeas- 
ant  can  not  set  off  money  due  to  him  from  the  company 
against  sums  due  for  misfeasance:  Ex  parte  Pelly 
(1882)  21  Ch.  D.  492.  If,  however,  a  claim  originally 
for  damages  has  by  judgment  become  a  debt  it  can  be 
set  off:  Moody  v.  Canadian  Bank  of  Commerce  (1891) 
14  P.  R.  258. 

The  requirement  that  the  debts  must  be  mutual  and 
between  the  same  parties  and  in  the  same  interest  is 
also  illustrated  by  Ince  Hall  Rolling  Mills  Co,  v.  Dou- 
glas Forge  (1882)  8  Q.  B.  I).  179.  The  liquidator  of  a 
company  in  the  course  of  being  wound  up  sought  to 
recover  from  the  defendants  the  price  of  goods  sup- 
plied to  them  by  the  company  after,  but  in  pursuance 
of  a  contract  made  before,  the  commencement  of  tlie 
winding-up,  the  contract  not  being  a  sale  of  specific 
goods.  It  was  held  that  the  defendants  could  not  set 
off  a  debt  from  the  company  to  tliem  incurred  wliile  the 
company  was  carrying  on  business  independently  and 
for  its  own  benefit. 

As  to  the  significance  of  tlie  words  'debts  due  or 
accruing  due  to  the  company  at  the  commencement  of 
the  winding-up':  see  Crain  v.  Wade  (1917)  37  D.  L.  R. 
412. 
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Sect.  71.  A  claim  on  a  [)olicy  that  has  matured  before  the 

^^,,  „fj  \viiidini;'-up  can  be  set  off:  Sovereign  Life  v.  Dodd 

(1892)  2  Q.  B.  573. 

Whore  by  set-off  the  debt  on  one  side  is  satisfied 
the  security  for  that  debt  is  freed:  Re  Barnett  (1874) 
9  Ch.  App.'  293.  And  see  Clarke  v.  Union  (1884)  4  C. 
L.  T.  249;  Kindsgrove  Steel  Co.  (1894)  W.  N.  25; 
Washington  Diamond  Co.  (1893)  3  Ch.  95.  See  also 
Re  Canadian  Home  Investment  Co.  (1917)  37  D.  L.  R. 
598. 

As  to  set-off  against  an  assignee  of  a  director 
against  whom  the  liquidator  has  subsequently  to  the 
assignment  recovered  damages  for  misfeasance :  see 
In  re  Milan  Tramivays  Co.,  Ex  parte  Theys  (1882)  22 
Ch.  D.  122,  125,  126;  Re  Baileij  Cobalt  Mines,  Ltd. 
(1919)  44  0.  L.  R.  1,  where  the  cases  are  collected. 

Even  where  there  is  no  set-off  the  rule  that  'where 
an  estate  is  being  administered  by  the  court,  or  where 
a  fund  is  being  distributed,  a  party  cannot  take  any- 
thing out  of  the  fund  until  he  has  made  good  what  he 
owes  to  the  fund'  will  prevent  a  director  against  whom 
the  liquidator  has  recovered  damages  for  misfeasance 
from  obtaining  pajment  of  his  claim  against  the  com- 
pany without  paying  in  what  he  has  been  found  liable 
to  contribute:  In  re  Rhodesia  Gold  fields,  Ltd.  (1910) 
1  Ch.  239;  i^e  Bailey  Cobalt  Mines,  Ltd.  (1919)  44  0.  L. 
R.  1. 

Share-  A  shareholder  who  is  also  a  creditor  has  no  right  to 

set-off  a  debt  due  by  him  to  the  company  against  his 
liability  as  a  contributory:  Re  Wiarton  Beet  Root 
Sugar  Co.,  Alexander  McNeill's  Case  (1905)  10  0.  L.  R. 
219 ;  or  against  the  double  liability  imposed  on  share- 
holders under  the  Bank  Act :  Maritime  Bank  v.  Troop 
(1890)  16  S.  C.  R.  456.  The  reason  in  both  cases  is  the 
absence  of  mutuality  between  the  claims  of  the  liqui- 
dator against  the  contributory  and  the  claim  of  the 
latter  as  creditor  of  the  company  as  a  going  concern. 
Moreover,  as  observed  by  Teetzel,  J.,  in  Wiarton  Beet 
Root  Sugar  Co.,  supra,  at  p.  223,  'To  allow  a  set-off  by 
a  shareholder  who  is  also  a  creditor  would  violate  the 
spirit  and  intention  of  the  Winding-up  Act,  the  ruling 


holders. 
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object  of  which  is  the  distribution  of  the  assets  of  an    Sect.  71. 
insolvent  company  amongst  its  creditors  pari  passu. ' 

See  also  GrisselVs  Case  (1865-6)  1  Ch.  528;  Cali- 
sher'.s  Case  (1867-8)  5  Eq.  214;  BanieWs  Case  (1874- 
5)  19  Eq.  449;  Black's  Case  (1872-3)  8  Ch.  254;  Re 
Consolidated  Investments,  Ltd.,  Simons'  Case  (1918) 
2  W.  W.  R.  581. 

The  same  rule  applies  to  a  claim  for  goods  supplied 
to  the  company  under  agreement:  Re  Jones  &  Moore 
Electric  Co.  (i908-9)  18  Man.  R.  549.  In  re  Mimico, 
Pearson's  Case  (1895)  26  0.  R.  289,  is  not  a  useful 
decision  on  the  question  of  set-off:  Re  Wiarton  Beet 
Root  Sugar  Co.,  supra,  at  p.  224. 

A  creditor  who  is  also  a  shareholder  may  set  off 
his  debt  against  calls  made  on  his  shares  before  the 
winding-up:  Re  Ontario  Fire  Insurance  Co.,  Heigh- 
ington's  Case,  10  W.  W.  R.  911. 

If  the  debt  is  incurred  by  the  liquidator  in  the 
winding-up  it  may  be  set  off:  Ex  p.  Clark  (1868-9)  7 
Eq.  550,  and  see  In  re  Pijle  Works  (1890)  44  Ch.  D. 
534,  where  the  shareholder  creditors  had  a  charge  on 
the  calls. 

The  question  as  to  whether,  in  the  case  of  a  provin- 
cially  incorporated  company  being  wound  up  under  the 
Dominion  Act,  the  provincial  legislature  may  confer  a 
right  of  set-off  on  a  shareholder  which  can  not  be  cur- 
tailed by  Dominion  legislation,  was  raised  but  not 
decided  in  Re  Wiarton  Beet  Root  Sugar  Co.,  supra. 

See  Re  Central  Bank,  Vorke's  Case  (1888),  15 
0.  R.  625.  ( 1  )  Consideration  of  term  contributory. 
It  does  not  include  a  more  stranger  who  is  a  debtor  to 
the  company,  but  contemphites  one  liable  to  contribute 
in  the  character  of  a  partner  or  member. 

(2)  Can  })otitioner,  an  ordinary  dol)toi-,  as  against 
the  note  made  by  him  held  by  the  licjuidator,  set  off 
deposit  receipt  made  by  bank;  note  originally  given  for 
sum  which  do])()sit  receipt  ro})r(\sents.  Two  securities 
are  different  sides  of  same  transaction.  Held  right  of 
set  off,  citing  West  of  Enqland  Bank  (1879)  27  W.  R. 
646;  Barrett's  Case  (1865)  13  W.  R.  559. 
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Sect.  71.  ISee  also  tlie  rollowiiig  unreported  decisions  in  On- 

sotn^  tario  of  the   Mastei-in-Ordinary : 

Re  Ontario  Express  Co.,  Dawson  Bros.'  Case,  3rd 
July,  1893.  Damages  allowed  to  be  set  off  against  calls 
made  prior  to  winding-up  order,  but  not  as  to  any  calls 
enforceable  after  that  date  when  mutuality  of  debts 
ceased  and  the  right  of  set  off  is  governed  by  s.  71  of 
Winding-up  Act. 

Re  Canada  Coal  Co.,  Watson's  Case,  ITth  Dec, 
1895.  Watson  found  liable  as  a  contributory  for 
$8,300.00,  also  under  s.  323  of  Act  for  moneys  of  the 
company  received  by  him  as  managing  director.  He 
claimed  to  set-off  against  these  liabilities  his  liability 
on  a  bond  as  surety  for  the  company  to  the  Delaware  & 
Hudson  Canal  Co.  Held,  following  Maritime  Bank  v. 
Troop  (1888)  16  S.  C.  R.  456,  that  a  contributory  who 
was  a  creditor  of  a  company  could  not  set-off  debt  due 
to  him  by  the  company  against  calls  made  by  the  court 
in  \\inding-up  proceedings.  Distinction  drawn  between 
calls  made  by  directors  and  calls  made  by  court  in 
winding-up.  In  latter  case  debt  not  mutual.  But  surety 
does  not  become  a  creditor  of  principal  debtor  until  he 
has  actually  paid  the  money,  until  then  his  liability  is 
uncertain  and  contingent. 

Position  as  to  set-off  different  under  English  Bank- 
ruptcy Act  applicable  to  insolvent  persons.  Robson's 
Law  of  Bankruptcy,  p.  368.  But  surety  upon  general 
principles  of  equity  has  a  right  to  be  indemnified; 
directs  payment  into  court  to  a  separate  account  suf- 
ficient amount  of  his  debt  to  liquidator  as  will  cover  his 
liability  to  D.  &  H.  Canal  Co.  under  the  bond,  money  to 
be  'earmarked'  and  available  for  D.  &  H.  Canal  Co.  and 
will  not  be  dealt  with  without  notice  to  Watson. 

Time  for  72.  The  court  may  fix  a  certain  day  or  certain  days  on  or 

.«f-miiug  in  within  which  creditors  of  the  company  may  send  in  their  claims, 
and  may  direct  notice  thereof  to  be  given  by  the  liquidator,  and 
determine  tlie  manner  in  which  notice  of  the  day  or  days  so  fixed 
shall  be  given  by  the  liquidator  to  tlie  creditors.  1?.  S.,  c.  139, 
p.  .59. 

The  Minister  of  Finance  having  a  claim  against  an 
insolvent  bank  has  no  locus  standi  to  appeal  from  order 
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of  the  Referee  barring  all  claims  not  filed  and  proved    Sect.  72. 
in    response    to    advertisements :    Re    Ontario    Bank 
(1916-7)  38  0.  L.  R.  242. 

If  a  claimant  seeks  to  come  in  after  the  time  allowed 
for  filing  claims  he  should  show  on  afl&davit  the  merit 
of  his  application  and  explain  the  cause  of  his  delay: 
In  re  Mercliant's  Life  Assn.  of  Toronto,  Hoover's 
Claim  (1902)  22  Occ.  N.  21;  c/.  also  s.  75. 

As  to  corroboration  of  disputed  claims :  see  Josephs 
v.  Morton  (1916)  26  D.  L.  R.  433. 

73.  The  liquidator  may  give  notice  in  writing  to  creditors  Creditors 
who  have  sent  in  their  claims  to  him,  or  of  whose  claims  he  has  required  to 
notice,  and  whose  claims  he  considers  should  not  be  allowed  claims, 
without  proof,  requiring  such  creditors  to  attend  before  the  court 
on  a  day  to  be  named  in  such  notice  and  prove  their  claims  to 
the  satisfaction  of  the  court. 

2.  In  case  any  creditor  does  not  attend  in  pursuance  of  such  Disallow- 
notice  his  claim  shall  be  disallowed,  unless  the  court  sees  fi't  ^^^^  °^ 
to  grant  further  time  for  the  proof  thereof. 

3.  If  any  creditor  attends  in  pursuance  of  such  notice,  tlie  Disallow- 
court  mav  on  hearing  the  matter  allow  or  disallow  the  claim  of  f  "^^.  °° 
such  creditor  in  whole  or  in  part.    52  V.,  c.  32,  s.  1-i;  55-.56  V., 

c.  28,  s.  1. 

The  court  can  not  make  an  order  staying  proceed- 
ings under  the  section  pending  the  disposition  of  cer- 
tain selected  claims:  Re  Dominion  Trust  Co.,  Critch- 
ley's  Case  (1916)  27  D.  L.  R.  580. 

As  to  delay  by  a  creditor  in  demanding  i)articulars 
of  contestation  by  the  liquidator:  see  In  re  Montreal 
Cold  Storage,  &c.,  Co.,  Mullin's  Claim  (1901-2)  4  Q.  P. 
R.  340.  See  also  Re  Stratford  Fuel,  Ice  and  Construc- 
tion Co.,  Coufihlin  and  Irwin's  Claim  (1913)  28  0.  L. 
R.  481,  affirmed  (1914-5)  50  S.  C.  R.  100. 


74.  After  the  notices  required  by  the  two  last  preceding  niyt,.ii,„ti 
.'sections  have  been  given,  and  the  respective  times  therein  sped-  of  assets, 
fied  have  expired,  and  all  claims  of  which  proof  has  been 
required  by  due  notice  in  writing  by  the  liquidator  in  that  behalf 
have  been  allowed  or  disallowed  by  the  court  in  whole  or  in 
part,  the  liquidator  may  distribute  the  assets  of  the  company 
or  any  part  thereof  among  the  per.sons  entitled  thereto  and 
without  reference  to  any  claim  against  the  company  which  shall 
not  have  then  been  sent  to  the  liquidator. 


on 
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Sect.  74.  2-  Tlu'  liciuidator  sliall  not  be  liable  to  any  person  whose 

elaini  sliall  not   have  been  sent  in  at  the  time  of  distributing 
jWsenMn^  such  assets  or  ]>art  thereof  for  tlie  assets  oi'   part  thereof  so 
(listrilnitcd.     R.  S.,  e.  129,  s.  60. 

This  soft  ion  is  for  the  protection  of  the  liquidator. 
The  actual  distribution  of  the  assets  is  governed  by  ss. 
91  ff.,  Avhich  see. 

lj;,„U  of  75.    Ill    case   any    chiiiii    or   claims    sliall    be    sent    in    to    the 

claiiiis  sent  Hijuidjitor  after  any  partial  distribution  of  the  assets  of  the 
distribution  conqianv,  such  claim  or  claims,  subject  to  proof  and  allowance 
has  been  as  required  by  this  Act,  shall  rank  with  other  claims  of' creditors 
i-oninieueed.  |j^  ^j^^,  future  distribution  of  assets  of  the  company.  E.  S., 
c.  129,  s.  60. 

See  s.  72,  supra. 


I>uty   of 
creditor 
holding 
security. 


Secured  Claims. 

76.  If  a  ereditoi'  holds  security  upon  the  estate  of  the 
company,  lie  shall  specify  the  nature  and  amount  of  such 
security  in  his  claim,  and  shall  therein,  on  his  oath,  put  a  speci- 
fied value  thereon.    R.  S.,  c.  129,  s.  62. 


Option  of  77.  The  liquidator,  under  the  authority  of  the  court,  may 

liquidator  as  eif}^^!-  consent  to  the  retention  by  the  creditor  of  the  property 

t<"»  security.  .  i      i        ^ 

and  effects  constituting  such  security  or  on  which  it  attaches,  at 

such  specified  value,  or  he  may  require  from  such  creditor  an 

assignment  and  delivery  of  such  security,  property  and  effects,  at 

5uch  specified  value,  to  he  paid  by  him  out  of  the  estate  so  soon 

as  he  has  realized  such  security,  together  with  interest  on  such 

value  from  the  date  of  filing  the  claim  till  payment.     R.  S.,  c. 

129,  s.  62. 

Itnnking  of  78.  In   case  of  such   retention,   the   difference   between   the 

s.'cured  value  at  which  the  security  is  retained  and  the  amount  of  the 

claim  of  such  creditor  shall  be  the  amount  for  which  he  may 

rank  as  aforesaid.  R.  S.,  c.  129,  s.  62. 


Security  by 

negotiable 

in.strument. 


Revalua- 
tion. 


79.  If  a  creditor  holds  a  claim  based  upon  negotiable  instru- 
ments upon  which  the  company  is  only  indirectly  or  secondarily 
liable,  and  which  is  not  mature  or  exigi?)le,  such  creditor  shall 
be  considered  to  hold  security  within  the  meaning  of  the  three 
last  preceding  sections,  and  .shall  put  a  value  on  the  liahility  of 
the  person  primarily  liable  thereon  as  being  his  security  for  the 
payment   thereof. 

2.  After  the  maturity  of  such  liability  and  its  noTi-payment, 
he  .shall  be  entitled  to  amend  and  revalue  his  claim.  R.  S.,  c. 
129,  .s.  62. 
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80.  ir  the  security   consists   of  a   mortgage  upon   ships  o  ■    gect.  80. 

shipping,  or  upon  real  property,  or  of  a  registered  judgment,  

or  an  execution  hinding  real  property  which  is  not  by  some  other  Security  by 

*'  nioi't£rii**'G   1)1' 

provision  of  this  Act   invalid  for  any   purpose   of  creating   a  i-eai  property 
lien,  claim  or  privilege  upon  the  real  or  personal  property  of  or  a  ship, 
the  company,  the  property  mortgaged  or  bound  by  such  security 
shall  only  be  assigned  and  delivered  to  the  creditor, — 

(a)  subject   to   all   previous   mortgages,   judgments,   execu-  Assignment 

tions,   hypothecs   and   liens   thereon,   holding  rank   and  ^^'ith  defec- 

.      .,     "/   j>  1  •        1    ■  J  tive  title, 

priority   before  his  claim;  and, 

(b)  upon  his  assuming  and  binding  himself  to  pay  all  such  Under  obli- 
previous  mortgages,  judgments,  executions,  hypothecs  and  sation. 
liens;  and, 

(c)  upon  his  securing  the  estate  of  the  company  to  the  satis-  Subject  to 
faction  of  the  liquidator  against  any  claim  by  reason  of  ""^emnity. 
such  previous  mortgages,  judgments,  executions,   hypo- 
thecs and  liens.     R.  S.,  c.  129,  s.  63. 

81.  If  there   are   mortgages,   judgments,   executions,   hypo-  jn  case  of 
thecs,  or  liens  upon  such  ships  or  shipping  or  real  property  subsequent 
subsequent  to  those  of  such  creditoi',  lie  sliall  only  obtain  the  *' "'^'"^    ^' 
property, — 

(a) by  consent  of  the  subsequently  secured,  creditors ;  or.        Consent. 
(6)   upon  their  filing  their  claims  specifying  their  security  Claims  filed. 

thereon  as  of  no  value ;  or, 
(r)    upon  his  paying  them  the  value  by  them  placed  thereon  •  Value  paid. 

<»r, 
{(1)    u|)()n   his   securing   the   estate   of   the   company   to   the  Company 

satisfaction  of  the  liquidator -against  any  claim  by  reason   lulemnified. 

of   such   subsequent   mortgages,    judgments,    executions, 

hypothecs  and  liens.     J{.  S.,  c.  189,  s.  63. 

82.  Upon  a  secured  claim  being  filed,  with  a  valuation  of  Authority  to 
the  security,  the  liquidator  .shall  procure  the  authority  of  the  letaiu 
court  to  con.sent  to  the  retention  of  the  security  by  the  creditor,  "^'*''*'^'"J- 
or  .shall  require  from  him  an  assignment  and  delivery  thereof. 

R.  S.,  c.  129,  8.  Gi. 

A  creditor  is  a  secured  creditor  if  he  has  any  secur- creditors 
ity  for  Jiis  claim  upon  the  property  of  the  company :  Re  l,',?,l||l.'i'J^v 
Printing  Co.  (1878)  8  Ch.  D.  535.  And  a  landlord  who 
has  exercised  his  ri,i;']it  of  disti-ess  before  the  winding- 
up,  is  a  secunsd  creditor :  'rJionias  v.  Paloit  Lionite  Co. 
(1881 )  17  Ch.  I).  250,  or  a  person  who  has  obtained  the 
appointment  of  a  receiver  before  the  windiiin'-u]) : 
Anglo-Italian  Bank  v.  Davies  (1878)  9  Cli.  1).  275. 

A  mccliaiiics'  lien  is  a  secui'cd  claim  under  the 
Winding-up  Act:  Re  K}}i])irr  Breirhuj  and  Malting  Co., 
Rourke  cB  Cass'  Claims  (181)2)  8  Man.  424. 
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Sees.  76-82.  Wlioro  a  socnrity  is  transferred  out  and  out  to  the 
s;.^.,„.ed  creditor,  lie  is  not  a  secured  creditor  within  the  section : 
claims.  Bourbeau  Co.  v.  Steivart  Macdondd  Export  Co.  (1917) 

Que.  26  K.  B.  315. 
Vaiiimg  Secured  creditors  cannot  be  compelled  to  file  their 

chums  and  prove  under  the  Act  if  they  prefer  to  rely  on 
their  security  and  not  ask  to  share  in  the  distribution 
of  the  assets :  In  re  Brampton  Gas  Co.  (1902)  4  0.  L.  E. 
509;  Capital  Trust  v.  YellowJiead  Pass  Coal  Co. 
(1916)  27  D.  L.  R.  25;  9  A.  L.  R.  463.  But  see  In  re 
The  Lenora  Mount  Sicker  Copper  Co.  (1900-3)  9  B.  C. 
R.  471.  A  creditor  cannot  withdraw  his  valuation  or 
(enforce  his  security:  Re  British  Columbia  Pottery  Co. 
(1895)  4  B.  C.  R.  525;  but  where  secured  creditors 
^vithout  any  intention  to  submit  to  the  adjudication  of 
their  claims  in  the  winding-up  have  filed  affidavits  in 
proof  thereof  lea:ve  has  been  granted  for  the  with- 
drawal of  the  claims :  In  re  Brampton  Gas  Co.,  supra. 
As  to  the  right  of  revaluing  securities,  see  Box  v. 
Birds  Hill  Sand  Co.  (1912)  8  D.  L.  R.  768;  (1913)  12 
D.  L.  R.  556;  Canada  Ftirniture  Co.  v.  Banning  (1918) 
39  D.  L.  R.  313,  319. 

When  a  creditor  had  inadvertently  proved  without 
valuing  his  security  he  was  allowed  to  amend  his  proof : 
Pe  Lake  Winnipeg  Transportation  Co.  (1892)  8  Man.  R. 
463;  Be  Henry  Lister  d  Co.  [1892]  2  Ch.  417,  and  see 
Re  Schofield  (1879)  12  Ch.  D.  337;  Ee  Arden  (1884)  14 
(,).  B.  D.  121;  Re  Barned's  Banking  Co.,  18  W.  R.  944. 
When  a  mortgage  is  made  by  a  company  to  a  trustee 
to  secure  several  creditors  of  the  company,  any  one 
creditor  has  the  right  to  value  his  interest  in  such 
security  and  maintain  his  claim  on  the  estate  except  as 
reduced  by  such  valuation.  The  liquidator  cannot  in- 
sist on  either  getting  an  assignment  of  the  whole  secur- 
ity or  relegating  him  to  his  rights  under  the  security 
and  refusing  to  let  him  rank,  but  can  only  force  him 
to  assign  his  interest  therein.  The  principle  of  the  Act 
in  reference  to  secured  creditors  is  one  of  election  and 
not  forfeiture:  Re  Thunder  Hill  £  Boivker  (1896)  5 
B.  C.  R.  21,  and  see  Moor  v.  Anglo-Italian  Bank,  10 
Ch.  D.  681,  p.  689;  ^ic  p.  Schofield  (1879)  40  L.  T.,  N.  S. 
464,  823;  Re  Lister  [1892]  2  Ch.  417. 
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As  to  the  rig-lit  of  creditor  to  rank  on  estates  of  Sees.  76-82. 
joint  debtors  and  also  prove  under  above  section,  see 
Ontario  Bank  v.  Chaplin  (1891)  20  S.  C.  R.  152. 

A  secured  creditor  who  has  exhausted  his  security 
without  satisfying  his  debt  is  not  entitled  to  apply  the 
proceeds  of  the  security  in  payment,  first  of  interest 
subsequent  to  the  winding-up  and  then  in  reduction  of 
principal  and  to  prove  in  the  winding-up  for  the  bal- 
ance of  the  principal.  His  proof  must  be  limited  to 
what  was  due  for  principal  and  interest  at  the  com- 
mencement of  the  winding-up  after  deducting  there- 
from proceeds  of  sale  or  realization  received  in  respect 
of  the  security:  Re  London,  etc.,  Hotels  Co.  [1892]  1 
Ch.  639,  following  Ex  p.  Penfold  (1871)  4  D.  G.  «&  Sm. 
282.  It  should  bo  noted,  however,  that  these  cases  were 
decided  under  the  English  Rules. 

A  secured  creditor  has  a  right  to  apply  for  and 
obtain  leave  to  bring  or  proceed  with  an  action  for 
enforcing  his  securities :  Lloyd  v.  David  Lloyd  S  Co. 

(1877)  6  Ch.  D.  339:  Longdendale,  etc.,  Co.  (1878)  8 
Ch.  D.  150;  Joshua  Stnhbs,  Ltd.  [1891]  1  Ch.  475; 
London,  etc.,  Hotel  Co.  [1892]  1  Ch.  639. 

The  mere  fact  that  a  winding-up  order  has  been 
made  does  not  prevent  a  debenture  holder  or  mort- 
gagee of  the  company  from  bringing  an  action  to 
realize  his  security:  In  re  Longdendale   Cotton  Co. 

(1878)  8  Ch.  D.  150;  and  in  Lloyd  v.  David  Lloyd  &  Co. 
(1877)  6  Ch.  D.  339,  it  was  held  that  when  an  order 
has  been  made  to  wind  up  a  company  a  mortgagee  who 
has  commenced  an  action  against  the  company  to 
realize  his  security  ought  to  have  leave  under  section 
87  (our  section  22)  to  proceed  with  his  action  under 
special  circumstances  or  unless  he  can  obtain  the  same 
relief  in  the  winding-up.  And  see  In  re  Joshua  Stubbs, 
Limited  [1891]  1  Ch.  187. 

So  also  a  trustee  for  bondholders  may  cause  him- 
self to  bo  put  into  possession  of  the  assets  without  pre- 
judice to  the  rights  of  privileged  creditors :  Canadian 
Brass,  cf:c.,  Co.  v.  Duclos  (1917-8)  Que.  18  P.  R.  206. 

In  Alberta  it  has  been  held  that  leave  cannot  be  re- 
fused on  an  api)lication  under  the  Alberta  Winding-up 
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Sees.  76-82.  link's  unless  tlio  Ccnnl    is  prepared  to  say  that  the 

s7.ru rt>d         mortgagee's  chiiin    will    be    at    once    recognized  and 

ihiims.  alknved  in  the  liquidation  proceedings :  Capital  Trust 

V.  YcUowhcad  Pass,  d'-c.  (191G)  33  W.  L.  R.  873.     See 

further   the  note   under   "Bonds,"   supra,   at  p.   40G, 

where  the  matter  is  discussed;  also  s.  133,  infra. 

On  a  petition  by  a  mortgagee  in  the  winding-up  pro- 
ceedings, under  the  Act,  asking  for  the  conveyance  to 
him  by  the  liquidator  of  the  company's  equity  of  re- 
demption, the  Court  has  jurisdiction  to  make  the  usual 
order  for  foreclosure  or  sale.  It  is  a  matter  of  discre- 
tion with  the  Court  whether  an  action  will  be  directed 
or  summary  proceedings  sanctioned:  Re  Essey  Land 
and  Timber  Co.;  Trout's  Case  (1892)  21  0.  E.  367. 

The  Court  ought  not  to  confirm  a  sale  by  a  mort- 
gagee from  the  company,  until  the  security  has  been 
valued,  and  offered  to  the  liquidator  at  that  value :  Re 
Thunder  Hill  Mining  Co.  (1894)  3  B.  C.  R.  351. 

A  secured  creditor  who  realizes  his  security  is 
entitled  to  apply  the  proceeds  in  or  towards  payment 
of  his  principal,  interest,  and  costs:  London,  Windsor, 
■       etc.,  Co.  [1892]  1  Ch.  D.  639. 

A  subsequent  encumbrancer  is  not  bound  to  prove 
as  a  secured  creditor  where  the  property  has  already 
been  surrendered  under  the  Act  to  a  prior  mortgagee, 
and  can,  therefore,  not  be  given  up  to  the  claimant  as 
required  bv  s.  76:  In  re  Ottaiva  Porcelain  Co.  (1900) 
31  0.  R.  679,  692. 

As  to  compromise  of  secured  claims  and  double 
ranking,  see  Re  Stratford  Fuel  Ice,  etc.,  Co.,  Cour/Jilin 
and  Irivin's  Claim  (1913)  28  0.  L.  R.  481  aflfirmed  as 
Broivn  v.  Coughlin  (1914-5)  50  S.  C.  R.  100. 

The  Crown  has  no  right  to  displace  creditors  hold- 
ing a  securitv  upon  specific  assets :  Re  Imperial  Paper 
Mills,  Diehl  v.  Carritt  (1915)  7  0.  W.  N.  630. 

Dividend  Sheet. 

Must  pro-  83.  In   the   proparatioii    of   the    dividend   sheet,    due   regard 

vide  for  shall  be  had  to  the  rank  and  privilege  of  every  creditor,  but  no 
amrsecured  tlividend  shall  he  allotted  or  paid  to  any  creditor  holding 
claims.  security  upon  the  estate  of  the  company  for  his  claim  until  the 

amount  for  which  he  may  rank  as  a  creditor  upon  the  estate, 
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as  to  dividends   therefrom,   is  established  as   herein   provided.  Sees.  83-84. 
E.  S.,  c.  129,  s.  65.  ■ 

84.  Xo  lieu  or  privilege  shall  be  created —  No  lien  by 

execution, 

(a)   upon  the  real  or  personal  property  of  the  company,  ioT  f^^^^^^H^ 

the  amount  of  any  judgment  debt,  or  of  the  interest  there-  ment_  of 

on,  by  the  issue  or  delivery  to  the  sheriff  of  any  writ  ^mding  up. 

of  execution,  or  by  levying  upon  or  seizing  under  such 

writ  the  effects  or  estate  of  the  company ; 

(6)   upon  the  real  or  personal  property  of  the  company,  or 
upon  any  debts  due  or  accruing  or  becoming  due  to  the 
company,  by  the  filing  or  registering  of  any  memorial  or 
minute  of  judgment,  or  by  the  issue  or  taking  out  of  any 
attachment  or  garnishee  order  or  other  process  or  proceed- 
ing ■ — 
if,  before  payment  over  to  the  plaintiff  of  the  moneys  actually 
levied,   paid   or   received   under   such   writ,   memorial,   minute, 
attachment,  garnishee  order  or  other  process  or  proceeding,  the 
winding  up  of  tlic  business  of  the  company  has  commenced : 
Provided  that  this  section  shall  not  affect  any  lien  or  privilege  Ljen  for 
for  costs  which  the   plaintiff  possesses  under  the   law   of  the  costs 
province  in   which   such  writ,  attachment,  garnishee  order   or  ^'^^^pte  . 
other  process  or  proceeding  was  issued  or  taken  out   (7-8  Ed. 
VTL,  c.  75,  s.  1). 

Compare  Imperial  Bankruptcy  Act,  1883,  s.  45 ;  On- 
tario Assignments  and  Preferences  Act,  R.  S.  0.  1914, 
c.  64,  s.  14. 

The  effect  of  this  and  other  sections  is  to  show  that 
Hhe  power  of  dealing  with  and  collecting  the  assets 
after  the  making  of  the  winding-up  order  is  vested  in 
the  liquidatoi-  alone':  Shaver  v.  Cotton  (1896)  13  A. 
R.  426,  per  Osier,  J. A.,  at  p.  434.  The  section  goes 
'only  to  tlie  extent  of  proliibiting  the  creation  of  any 
lien  or  jjrivilege  by  the  issue  or  delivery  to  the  sheriff 
of  any  execution,  or  by  the  filing  or  registering  of  any 
memorial  of  judgment,  or  by  the  issue  or  making  of 
any  attachment  en-  garni  slice  order  or  other  process  or 
proceeding,'  per  P)aiiv,  ,J.,  in  dood  v.  Nepisiaiiil  Lnni- 
ber  Co.  (1911-13)  41  N.  B.  R.  57,  at  p.  75.  It  applies 
only  to  judicial  proceedings :  E.  C.  Colivell  Candy  Co. 
(1899-02)  35  N.  B.  R.  613;  Re  Shirley s'  Ltd.  (1916)  29 
D.  L.  R.  273,  and  to  iiroocfdiiigs  conimnnced  before  the 
winding-up,  ihid. 
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Sect.  84. 


liien  or 
privilege. 


Application 
of  the 
section. 


Mechanics' 
liens. 


Woodmen's 
liens. 


'Tho  exi)ression  lien  is  g-cnorally  used  to  desij^nate 
"  a  right  which  a  party  has  to  retain  that  which  is  in  his 
possession  or  power  until  certain  demands  are  satis- 
fied, and  a  particular  lien  may  arise  by  mere  operation 
of  law:'  hi  re  Heyden,  29  U.  C.  Q.  B.  262,  264.  'The 
word  privilege  is  frequently  used  in  the  Lower  Canada 
laws  as  referring  to  certain  preferential  or  secured 
rights  or  claims,  and  in  all  probability  that  word  was 
used  in  reference  to  that  province,  and  the  word  lien  as 
applicable  to  Upper  Canada,'  ibid.,  263,  264. 

Tlie  section  does  not  destroy  mechanics'  liens,  so 
that  a  lien  duly  registered  for  materials  supplied  and 
work  done  prior  to  the  service  of  the  winding-up  peti- 
tion will  have  priority  over  ordinary  creditors :  Re 
Clinton  Thresher  Co.  (1910)  15  0.  W.  R.  319;  1  O.  W. 
N.  455;  Re  The  Empire  Brewing  and  Malting  Co., 
Rourke  and  Cass'  Claim  (1891)  8  Man.  R.  424;  and  see 
Re  Ibex  Co.  (1902)  9  B.  C.  R.  557.  The  lien  arises  by 
virtue  of  doing  the  work  and  registering  the  statement 
of  claim:  Re  The  Empire  Brewing  Co.,  supra.  If  the 
statement  of  claim  required  by  the  Mechanics'  Lien 
Act  has  not  been  filed  before  the  winding-up  leave 
should  be  obtained  under  s.  22. 

Similarly  as  regards  liens  under  the  Woodmen's 
Lien  Act,  C.  S.  N.  B.,  1903,  c.  148,  the  lien  arises  when 
the  work  is  done:  Good  v.  Nepisiguit  Lumber  Co. 
(1911-13)  41  N.  B.  R.  57.  In  both  cases  the  plaintiffs 
will  be  entitled  to  an  order  allowing  them  to  proceed 
and  enforce  their  liens. 

While  the  lien  holders  will  be  prevented  by  s.  23 
from  pursuing  their  remedies  without  leave,  which  is 
obtainable  by  an  order  of  the  Court  on  summary  peti- 
tion under  s.  133,  s.  23  does  not  apply  to  the  mere 
filing  of  a  claim  of  lien.  Such  may  be  filed  after  the 
winding-up  has  commenced  without  obtaining  permis- 
sion :  Good  V.  Nepisiguit,  supra.,  at  p.  74. 

Section  84  applies  to  the  creation  and  not  to  the 
enforcement  of  a  lien,  and  both  sections  23  and  84 
apply  to  creditors  only  and  not  to  outsiders :  Good  v. 
Nepisiguit,  supra.  So  in  the  last  mentioned  case 
where  the  plaintiffs  (woodsmen  employed  by  contrac- 
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tors  who  were  engaged  in  cutting  timber  for  a  company    Sect.  84. 
subsequently  ordered  to  be  wound  up)  were  not  credi- ~  ' 

tors  of  the  company,  it  was  held  that  s.  8-1  did  not  stand 
in  their  way  so  as  to  prevent  them  from  enforcing  their 
lien. 

For  a  case  where  maritime  liens  for  seamen's  wages 
were  considered  see  In  re  The  Fort  George  Lumber 
Co.  (1913)  48  S.  C.  R.  593. 

With  respect  to  a  solicitor's  lien  the  share  regis- Lien  on 
ter  and  minute  book  are  not  subject  to  such  lien  which 
the  directors  have  no  power  to  create;  as  to  other 
documents  which  come  into  the  solicitor's  hands  pend- 
ing the  winding-up  the  solicitor  can  not  assert  any 
lien  which  would  interfere  with  the  conduct  of  the 
winding-up;  but  as  to  documents  regarding  which 
there  is  no  special  provision  in  the  Companies  Act  or 
the  governing  documents  of  the  company,  e.g.,  letters 
of  application  and  other  papers  relating  to  the  allot- 
ment of  shares,  the  winding-up  order  will  not  defeat 
any  existing  valid  lien:  In  re  Capital  Fire  Assurance 
Association  (1883)  24  Ch.  D.  408 ;  Re  Residential  Ruild- 
ing  Co.  (1916)  26  Man.  L.  R.  638,  distinguishing  Re 
Alpha  Mortgage,  £c.,  Co.,  22  B.  C.  R.  513.  Production 
of  such  documents  could,  however,  be  compelled  under 
s.  119. 

See  also  Re  Boston  Wood  Rim  Co.  (1904)  5  0.  W. 
R.  149.  Where  documents  come  into  the  hands  of  soli- 
citors in  the  general  course  of  their  business  for  the 
company,  they  have  only  a  ''passive"  or  ''retaining" 
lien  thereon.  Production  of  such  documents  "without 
prejudice"  to  such  lien  Avill  not  confer  priority  on  their 
claim  over  the  claims  of  other  creditors:  Executors 
and  Administrators  Trust  Co.  v.  Seaborn  (1916)  27 
D.  L.  R.  427.    See  also  s.  120. 

Where  a  landlord  has  become  entitled  to  a  prefer-  Preferential 
cntial  lien  for  rent  conferred  on  him  by  s.  38  of  the  [".Jids. 
LnncHord  and  Tenant  Act,  R.  S.  0.  1914,  c.  155,  on  an 
assignment  for  the  benefit  of  the  creditors  of  the  lessee 
occurring,  if  the  lessee  company  is  subsequently  wound 
u|)  iiiidcr  the  AVinrling-up  Act  the  assets  to  which  the 
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Sect.  84.    lion  attached  vest  in  the  luinidator  subject  to  tlie  lien, 

Liens.  '^'^^^  "^^  '^^^X  ^^i"^^^-!'  ^l'  the  Court  is  reciuired  to  make  the 

lien  available  it  may  be  granted :  Re  Fashion  Shop  Co. 

(1915)  33  0.  L.  R.  253;  21  D.  L.  R.  478.       See  also 
B  rod  cur  Company  v.  Merrill  (1917)  26  Que.  K.  B.  461. 

Where  a  landlord  has  already  distrained  before  the 
\vindini;-np  order  was  made,  the  distress  will  not  be 
iuvalichited  by  tiie  order,  for  s.  22  only  applies  to  pro- 
ceedings taken  after  the  order  is  made :  E.  C.  Colwell 
Candy  Co.  (1899-02)  35  N.  B.  R.  613.  So  also  a  con- 
structive seizure  under  verbal  arrangement  between 
agents  of  the  lessor  and  lessee  prior  to  the  winding-up 
order  will  entitle  the  landlord  to  hold  the  goods  dis- 
trained as  against  the  liquidator:  Be  Shirley s,  Ltd. 

(1916)  29  D.  L.  R.  273.  The  majority  of  the  Court  in 
E.  C.  Colwell  Candy  Co.,  supra,  necessarily  held  that 
a  distress  is  not  a  "proceeding"  within  the  meaning  of 
s.  84.  Boyd,  C,  in  Fuches  v.  Haynilton  Tribune  (1884) 
10  P.  R.  409,  took  a  different  view,  stating  that  s.  84 
was  fatal  to  a  claim  for  a  preference,  if,  before  the  pay- 
ment over  of  the  moneys,  made  under  the  distress,  the 
winding-up  of  the  company  had  commenced.  It  should 
be  observed,  however,  in  that  case  that  no  steps  had 
been  taken  by  the  lessors  to  assert  their  claim  until  the 
wdnding-up  had  begun.  The  view  of  Boyd,  C,  was  dis- 
approved and  E.  C.  Colivell  Candy  Co.  followed  in  Re 
Shirleys,  Ltd.  (1916)  29  D.  L.  R.  273,  where  the  Court 
held  that  a  distress  levied  before  the  winding-up,  not 
being  a  judicial  proceeding,  w^as  not  aifected  by  the 
section.  So  also  where  the  company  had  taken  posses- 
sion under  a  lease  in  pursuance  of  an  invalid  resolu- 
tion, it  was  held  that  the  company  accepted  the  tenancy 
on  the  terms  set  forth  in  the  resolution  and  the  land- 
lord was  entitled  to  his  preferential  lien  where  he  had 
distrained  before  the  mnding-up :  Re  D.  S  S.  Drug  Co. 

(1917)  31D.  L.  R.  643. 

Executions.  The  result  of  the  section  is  that  a  writ  of  execution 
can  not  become  a  lien  on  the  property  of  the  company 
after  the  service  of  notice  of  presentation  of  the  wind- 
ing-up petition,  which  is  the  date  of  the  commencement 
of  the  winding-up :  In  re  Ideal  House  Furnishing  Co., 
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Steivart  McDonald  Co.  Case  (1907-8)  17  Man.  L.  E.  Sect.  84. 
576.  Ill  that  case  Mathers,  J.,  doubted  what  the  result 
would  be  under  s.  84  as  it  then  stood  where  the  sheriff 
had  sold  the  goods  of  the  company  and  had  the  pro- 
ceeds of  sale  ill  his  hands  when  notice  of  the  petition 
was  served,  observing  that  under  the  prior  Act,  R.  S.  C. 
1886,  c.  129,  s.  QQ,  where  the  section  was  not  sub-divided 
into  subsections  as  in  R.  S.  C.  1906  c.  144,  s.  84,  the 
money  would  have  become  the  property  of  the  liquida- 
tor. The  section  was  subsequently  repealed  by  7  &  8 
Ed.  VII.  c.  75,  and  a  new  section  substituted  under 
which  this  result  would  presumably  follow. 

A  judgment  creditor  who  has  an  execution  in  the  Lieu  for 
sheriff's  hands  at  the  commencement  of  the  winding- ^^^^^^.^^ 
up  is  protected  to  the  extent  of  his  costs :  Re  Heyden, 
29  U.  C.  Q.  B.  262 ;  Re  Fair  and  Burt,  2  U.  C.  L.  J.  N.  S. 
216.  The  fees  of  the  sheriff  will  also  be  allowed  up  to  a 
certain  date,  e.g.,  where  a  sheriff  was  entitled  to  hold 
goods  seized  before  the  winding-up  until  an  order  was 
made  for  their  delivery  up  to  the  liquidator  his  fees 
and  possession  money  were  allowed  until  the  date  of 
such  order:  Re  Oshaiva  Heat,  Light  and  Poiver  Co. 
(1906)  8  0.  W.  R.  414.  A  sheriff  is  not  entitled  to 
poundage  or  possession  money  under  an  execution 
levied  subsequently  to  a  winding-up  order,  the  seizure 
being  illegal  under  s.  23;  and  a  payment  out  of  the 
company's  funds  to  avoid  or  in  consequence  of  such  a 
seizure  is  illegal  and  can  be  demanded  back  by  the 
liquidator:  Richards  v.  Producers,  dec,  Co.  (1914)  17 
1).  L.  R.  588.  Assuming  a  legal  seizure,  the  onus  is  on 
the  sheriff  claiming  poundage  to  satisfy  the  Court  that 
a  compromise  ])ayment  is  the  direct  consequence  of  the 
seizure  and  not  an  agreement  entered  into  previously 
between  the  pai-fies,  Urid.  See  also  the  following  deci- 
sion (unr('i)ort('(l)  oi'  the  AIast('r-iii-C)r(linary  in  On- 
1;iii<» :  Re  Zoological,  dc,  Society;  Re  Piper  Ex  p.  Bos- 
ireU  ((•  Calf.  Solicitors  held  entitled  to  a  lien  on  a  fund 
coming  to  11.  L.  Pii)er  or  his  assignee  in  respect  of  the 
costs  incurred  in  establishing  the  right  of  Piper  to  the 
fund,  and  also  for  the  costs  of  defending  Piper  from  the 
claim  made  upon  him  in  the  winding-up  proceedings  as 
;in  alleged  contributory. 
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Sect.  84.         If  the  fi.  fa.  is  not  in  tlio  sheriff's  hands  to  be  exe- 
~      — ^  ciited,  but  he  has  instructions  not  to  seize,  there  is  no 
lien  for  costs:  lie  Saw  Bill  Lake,  Sc,  Co.   (1903)   2 
0.  W.  R.  1143. 

Contestation  of  Claims. 

Claims  or  ^^-  -^^^3'  h^iuidator,  creditor  or  contributory,  or  shareholder 

(livitlend         or  iiieiuber  may  object  to  any  claim  filed  with  the  liquidator, 
"i.j^cted  to.    "'■  ^°  ^"y  dividend  declared.     R.  S.,  c.  129,  s.  67;  52  V.,  c.  32, 
s.  15. 

Objections  86.  If  a   claim   or   dividend   is   objected   to,   the   objections 

to  lie  filed  in  ^i,;ji]  i)e  ^\q^  {^i  writinar  vi'ith  the  liquidator,  together  with  the 
"■         evidence  of  the  previous  service  of  a  copy  thereof  on  the  claim- 
ant. 
Answers  and        2.  The  claimant  shall  have  six  days  to  answer  the  objec- 
replies.  tions,  or  such  further  time  as  the  court  allows,  and  the  contes- 

tant shall  have  three  days  to  reply,  or  such  further  time  as  the 
court  allows.  R.  S.,  c.  129,  67. 


hearing. 


Dav  to  be  87.  Upon  the  completion  of  the  issues  upon  the  objections, 

fi^^J^_for  tiie  liquidator  shall  transmit  to  the  court  all  necessary  papers 
relating  to  the  contesiation,  and  the  court  shall  then,  on  the 
application  of  either  party,  fix  a  day  for  taking  evidence  upon 
the  contestation,  and  hearing  and  determining  the  same.  R.  S., 
c.  129,  s.  67. 

Costs.  88.  The   court   may   make   such   order  as   seems   proper   in 

respect  to  the  payment  of  the  costs  of  the  contestation  by  either 
party  or  out  of  the  estate  of  the  company.     E.  S.,  c.  129,  s.  67. 


claimant. 


Default  in  89.  If,  after  a  claim  or  dividend  has  been  duly  objected  to, 

answer  by  the  claimant  does  not  answer  the  objections,  the  court  may,  on 
the  application  of  the  contestant,  make  an  order  barring  the 
claim  or  correcting  the  dividend,  or  may  make  such  other  order 
in  reference  thereto  as  appears  right.    R.  S.,  c.  129,  s.  67. 

Security  for        9^-  The  court  may  order  the  person  objecting  to  a  claim  or 

costs.  dividend  to  give  security  for  the  costs  of  the  contestation  within 

a  limited  time,  and  may,  in  default,  dismiss  the  contestation 

or   stav   proceedings   thereon,   upon    such   terms   as    the    court 

thinks"just.    R.  S.,  c.  129,  s.  67. 

Section  85  applies  only  to  those  claims  which  are 
made  in  the  winding-up  proceedings  and  since  a  secured 
creditor  is  not  bound  to  enter  such  claims  for  the  pur- 
pose of  enforcing  his  security  a  general  creditor  has 
no  standing  to  attack  such  security,  the  enforcement  of 
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which  is  sought  by  an  independent  foreclosure  action :  Sees.  85-90. 
Capital  Trust  v.  Yelloivhead  Pass  Coal  Co.  (1916)  27 
D.  L.  R.  25;  9  A.  L.  E.  463;  but  cf.  Re  The  Lenora 
Mount  Sicker,  Sc,  Co.  (1900-3)  9  B.  C.  R.  471. 

See  Ward  v.  Montreal  Cold  Storage  Co.  (1904)  Que. 
26  S.  C.  310;  Re  Standard  Cobalt  (1911)  18  0.  W.  R. 
555. 

The  liquidator  may  not,  by  counterclaiming  for 
damages  against  a  director  by  way  of  contestation  of 
the  latter 's  claim  against  the  company  as  a  creditor,  in 
effect  take  misfeasance  proceedings  against  him:  Re 
Boston  Shoe  Co.  (1914)  16  D.  L.  R.  856.  See  Re  Union 
Brewery  Co.  (1903-4)  6  Que.  P.  R.  395;  Ee  Laurie  En- 
gine Co.  (1907)  8  Que.  P.  R.  59. 

As  to  a  claimant  obtaining  security  for  costs  from  a 
contesting  creditor,  see  In  re  Montreal  Cold  Storage 
and  Freezing  Co.,  Ltd.  (1901-2)  4  Que.  P.  R.  294. 

Distribution  of  Assets. 

91.  The  property  of  the  company  shall  bo  applied  in  satis-  Distribution 
faction  of  its  debts  and  liabilities,  and  the  charges,  costs  and  of  property 
expenses  incurred  in  winding-up  its  affairs.  R.  S.,  c.  129,  s.  58-  ^^  company. 

92.  x\ll   costs,   charges  and   expenses   properly   incurred   in  ^yin^ing-up 
the  winding-up  of  a  company,  including  the  remuneration  of  the  expenses 
liquidator,  shall  be  payable  out  of  the  assets  of  the  company,  ^f  ^^^^j.  °'^' 
in  priority  to  all  other  claims.    R.  S.,  c.  129,  s.  91. 

The  effect  of  the  section  is  to  confer  priority  only 
on  claims  against  the  company  in  existence  at  the  time 
when  it  wont  into  liquidation.  Tims,  where  an  order 
authorizing  a  loan  to  a  liquidator  provided  that  the 
loan  should  be  a  first  charge  on  the  assets  subject  only 
to  existing  liens,  charges  or  encumbrances,  the  lender 
was  held  entitled  to  priority  over  the  costs  and  charges 
of  the  winding-up  proceedings,  including  the  liquida- 
tor's costs  and  the  solicitors'  fees :  Keyes  v.  Hanington 
(1913)  13D.  L.  R.  139. 

Where  a  conqiany  in  liquidation  is  a  party  to  an 
action  and  costs  are  given  against  it  these  take  priority 
over  the  costs  of  the  winding-up:  hi  re  Home  Invest- 
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l>istribution 
of  assets. 


Sees.  91-92.  mo//  Society  (1880)  14  Cli.  D.  167;  Pacific  Coast 
SiimVicate  (1913)  2  Cli.  263.  In  such  a  case  the  party- 
awarded  costs  is  entitled  to  immediate  payment :  In  re 
Domuion  of  Canada  Plumbago  Co.  (1884)  27  Ch.  D.  33. 
This  priority  in  favor  of  the  successful  litigant  does 
not  extend  to  assets  realized  by  litigation  undertaken 
by  the  liquidator,  the  costs  of  which  have  not  been 
paid:  In  re  Baden  Machinery  Co.  (1906)  12  0.  L.  R. 
634,  636.  In  the  same  case  it  was  held  that  the  liquida- 
tor should  also  have  priority  for  a  reasonable  sum  as 
his  compensation  for  his  care  and  trouble  in  such  reali- 
zation. ■ 

See  also  Be  People's  Trust  Co.  (1918)  25  B.  C.  R. 
138;  Scott  V.  Siemens  (1912)  18  O.  W.  R.  538. 


Distributijn 
of  surplus 
of  property 
of  company. 


Return  of 
capital. 


93.  The  Court  sliall  distribute  among  the  persons  entitled 
thereto  any  surplus  that  remains  after  satisfaction  of  the  debts 
and  liabilities  of  the  company,  and  the  winding-up  charges, 
costs  and  expenses,  and  unless  otherwise  provided  by  law  or  by 
the  Act,  charter  or  instrument  of  incorporation,  any  property 
or  assets  remaining  after  such  satisfaction  shall  be  distributed 
among  the  members  or  shareholders  according  to  their  rights 
and  interests  in  the  company.     R.  S.,  c.  129,  ss.  51  and  58. 

After  the  company's  creditors  have  been  paid  and 
the  costs  of  the  winding-up  have  been  satisfied  it  is  the 
duty  of  the  liquidator  to  divide  the  balance  (if  any)  of 
the  assets  among  the  shareholders  or  members  of  the 
company.  Such  distribution  will  be  made  among  them 
according  to  their  rights  under  the  provisions  of  the 
letters  patent  and  by-laws  or  memorandum  and  articles 
of  association. 

Preference  shares  commonly  carry  a  preferential 
right  to  the  return  of  capital  on  a  winding-up,  in  which 
case  the  amounts  paid  in  by  the  preference  share- 
holders must  be  repaid  to  them  before  the  common 
shareholders  get  anything.  See  further  the  notes  to 
s.  47  of  the  Companies  Act. 

Where  the  preference  shares  do  not  confer  such 
right  or  where  the  shareholders  are  all  of  one  class,  the 
surplus  assets  (unless  there  is  some  provision  to  the 
contrary  in  the  governing  documents)    are  divisible 
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among  the  shareholders  equally:  In  re  London  India  Sees.  dl-d2. 
Rubber  Co.  (1867)  5  Eq.  519. 

If  some  shareholders  have  paid  more  than  others, 
the  liquidator  may  make  calls  pursuant  to  s.  57  for  the 
purpose  of  adjusting  the  rights  of  the  contributories : 
Ex  parte  Maude  (1871)  6  Ch.  51,  55;  see  also  Re  Mon- 
arch Bank  of  Canada  (1913)  32  O.  L.  R.  207.  Where 
the  assets  are  sufficient  to  permit  of  equalization 
without  the  making  of  calls,  the  surplus  will  be  paid  to 
the  shareholders  who  have  paid  more  than  others  to  the 
extent  of  such  excess  and  the  balance  only  will  be 
equally  divisible  among  all  the  shareholders :  Re  Wake- 
field Rolling  Stock  Co.  (1892),  3  Ch.  165.  See  also  Re 
Colonial  Assurance  Co.,  Ltd.  (1916)  29  D.  L.  R.  488. 

Whether  the  preference  shareholders  will  be  Further 
entitled  to  participate  in  the  surplus  assets  after  the  af^r'^retuim 
capital  has  been  returned  on  all  the  shares  depends  on  "^  capital. 
the  construction  of  the  documents  whereby  the  rights  of 
the  preference  shareholders  are  defined.  In  the  ab- 
sence of  restrictive  provisions  they  do  so  participate 
with  all  the  shareholders  in  proportion  to  the  nominal 
value  of  the  shares  where  the  shares  are  of  unequal 
amount:  Re  Espuela  Cattle  Co.  No.  2  (1909)  2  Ch.  187. 
See  also  the  notes  under  s.  47  of  the  Companies  Act. 
Where  the  right  of  the  preference  shareholders  to  par- 
ticipate further  was  excluded  the  common  shareholders 
were  held  entitled  to  the  surplus  after  repayment  of 
capital  to  all  shareholders,  such  surplus  l)eing  divisible 
in  proportion  to  the  amount  of  their  shares  and  not  the 
amount  paid  thereon:  Morrotv  v.  Peterborough  Water 
Co.  (1902)  4  0.  L.  R.  324,  following  Birch  v.  Cropper 
(1889)  14  App.  Cas.  525. 

Wliere  pavments  liavc  Ix'cn  made  by  shareholders  inpayment  in 
advance  ot  calls,  as  may  be  done  under  s.  bl  ot  the  l)o-  ^^^^^ 
minion  Companies  Act,  such  shareholders  are  entitled 
to  tlie  return  of  such  sums  with  interest  before  other 
shareholders  of  equal  rank  receive  anything:  Re  Wake- 
field Rolling  Stock  Co.  (1892)  3  Ch.  165, 174. 
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Sect.  94.  Fraudulent  Preferences. 


oroditors. 


(;r;ituitous  ^^-  -^"    gratuitous   contracts,    or   conveyances   or   contracts 

i-..iitriu-ts       withont  consideration,  or  with  a  merely  nominal  consideration, 
urosiimed  to  i-egpoctiug  either  real  or  personal  property,  made  hy  a  company 
intent  to        in  respect  to  which  a  winding-np  order  under  this  Act  is  after- 
'''''V\"'L        wards   made,   with   or   to   any   person   whatsoever,   whether   a 
creditor  of  the  company  or  not,  within  three  months  next  preced- 
ing the  commencement  of  the  winding-up,  or  at  any  time  after- 
wards, shall  be  presumed  to  have   been  made  with   intent  to 
defraud  the  creditors  of  such  company.    R.  S.,  c.  129,  s.  68. 

Contracts  95.  All  contracts  by  which  creditors  are  injured,  obstructed 

'.b'stnu-Unff    ^^'  ^^^laved,  made  by  a  company  unable  to  meet  its  engagements, 

creditors        and  in  respect  to  which  a  winding-up  order  under  this  Act  is 

presumed  to  afterwards  made,  with  a  person  whether  a  creditor  of  the  com- 

intent.  P^ny  or  not,  who  knows  such  inability  or  has  probable  cause  for 

believing  such  inability  to  exist,  or  after  such  inability  is  public 

and  notorious,   shall  be  presumed   to  be  made  with  intent  to 

defraud  the  creditors  of  such  company.     E.  S.,  c.  129,  s.  68. 

Compare  Dommion  Insolvent  Act,  1875,  s.  130,  and 
the  Dominion  Insolvent  Act,  1869,  s.  86. 

Compare  also  the  Imperial  Companies '  Act,  1862,  s. 
164,  by  which  the  bankruptcy  law  regarding  fraudulent 
preferences,  for  the  time  being  in  force,  is  made  applic- 
able to  a  company  being  wound  up  under  the  Imperial 
Act. 

Two  classes  of  contracts  are,  under  ss.  94  and  95, 
presumed  to  be  made  with  intent  to  defraud  creditors : 

(1)  Those  made  without  consideration,  or  with  a 
merely  nominal  consideration,  within  three  months  be- 
fore, or  at  any  time  after  the  commencement  of  the 
winding-up  (s.  94). 

(2)  Those  in  which  there  may  be  consideration,  but 
which  are  made  Avith  a  person  who  knows,  or  has  prob- 
able cause  for  believing  the  company  to  be  unable  to 
meet  its  engagements,  and  in  respect  of  which  a  wind- 
ing-up order  under  the  Act  is  afterwards  made,  if  such 
contracts  injure,  obstruct  or  delay  creditors  (s.  95) : 
Skinner  v.  McLeod,  15  N.  B.,  2  Pugs.  134.  In  Newton  v. 
Ontario  Bank,  13  Gr.  652,  it  was  said  that  the  second 
branch  of  s.  130  and  s.  132  of  the  Insolvent  Act,  corres- 
ponding to  s.  95  and  s.  97  of  the  Winding-up  Act 
might  be  read  together,  and  that  the  latter  section  was 
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in  substance  a  re-enactment  of  13  Eliz.,  c.  5,  and  did  not  Sees.  94-95. 
apply  to  creditors.    But  the  section  as  it  now  stands  is 
expressly  made  applicable  to  creditors. 

An  overdue  debt  is  consideration  which  takes  the  Gratuitous 
case  out  of  the  section :  Adams  v.  Bank  of  Montreal  ^°°  ^^^  ^' 
(1901-2)  32  S.  C.  E.  719.    A  mortgage  is  included  in  the 
term  'contract:'     Canadian    Bank    of    Commerce  v. 
Smith  (1911)  17  W.  L.  R.  135;  Hammond  v.  Bank  of 
Ottawa  (1910)  22  0.  L.  R.  73. 

The  presumption  of  intent  to  defraud  creditors 
arising  from  the  transaction  taking  place  within  three 
months  of  the  winding-up  is  rebuttable :  Hammond  v. 
Bank  of  Ottaiva,  supra.  In  this  case  pressure  by  the 
creditor  was  shown.  See  also  Campbell  v.  Barrie  • 
(1871)  31  U.  C.  R.  279,  298,  290. 

The  expression  'unable  to  meet  its  engagements,' 
points  to  an  insufficiency  of  assets  if  realized  under 
fair  conditions :  Canadian  Bank  of  Commerce  v.  Smith 
(1911)  17  W.  L.  R.  135,  143;  Dominion  Bank  v.  Cowan 
(1887)  14  0.  R.  465. 

Tlie  phrase  'with  a  person  who  knows  such  inabil- 
ity, or  has  probable  cause  for  believing  such  inability  to 
exist'  does  not  import  actual  knowledge  on  the  part  of 
the  creditor,  nor  does  it  seem  necessary  that  he  should 
have  any  actual  belief  on  the  subject,  and  belief  will 
not  protect  a  party  if  there  is  probable  cause  for  be- 
lieving otherwise :  Davidson  v.  Mclnnes,  24  Gr.  414. 

The  presumption  mentioned  in  s.  95  is  rebuttable  on 
proof  of  pressure  by  the  creditor:  Adams  v.  Bank  of 
Montreal  (1901-2)  32  S.  C.  R.  719,  affirming  (1896-01) 
8  B.  C.  R.  314. 

The  following  are  cases  in  which  the  transaction 
was  set  aside  under  the  combined  effect  of  the  sections 
of  the  Insolvency  Act  corresponding  to  these  sections 
and  s.  97  :  Payne  v.  Hendry  (1873)  20  Gr.  142;  Coates  v. 
Joselin  (1866)  12  Gr.  524;  Brooks  v.  Tatjlor  (1876)  26 
C.  P.  443;  Churcher  v.  Cousins  (1869)  29  U.  C.  R.  540; 
McFarlane  v.  McDonald  (1874)  21  Gr.  319;  Squire  v. 
Watt  (1869)  29  U.  C.  R.  328;  Newton  v.  Ontario  Bank 
(1869)  15  Gr.  283;  Appoal  from  13  Gr.  652. 
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Sect.  96.  96.   A   contraet  or  couvevance  for  consideration,  respecting 

—  oitluM-  real  or  personal  ])roperty,  by  which  creditors  are  injured 

wi'tircon-       ^^'"  obstructed,  made  by  a  company  unable  to  meet  its  eiigage- 

<i:.>r:ition       meiits   with    a    person   ignorant    of    such    iiuibility,    wliether   a 

voi(i:ibie         creditor  of  the  company  or  not,  and  before  such  inability  has 

become  public  and  notorious,  but  within  thirty  days  next  before 

the  commencement  of  the  winding-up  of  the  business  of  such 

company  under  this  Act,  or  at  any  time  afterwards,  is  voida])le, 

and  may  be  set  aside  by  any  court  of  competent  jurisdiction, 

upon  such  terms  as  to  the  protection  of  such  person  from  actual 

loss  or  liability  by  reason  of  such  contract  as  the  court  orders. 

R.  S.,  c.  129,  s.  69. 

Compare  section  131  of  the  Insolvency  Act  of  1875, 
and  section  87  of  the  Insolvency  Act,  18G9. 

In  the  following  cases  the  transaction  was  set  aside 
as  a  fraud  on  creditors:  Black  v.  Fountain  (1876)  23 
Gr.  174;  Masson  v.  McGowan,  2  L.  C.  L.  J.  37. 

The  section  does  not  apply  where  the  purchaser  re- 
ceives full  value  for  the  goods  he  buys :  Bank  of  Mont- 
real V.  MacWJiirter  (1867)  17  C.  P.  506. 

Where  the  transferee  knows  that  the  debtor  is  un- 
able to  meet  his  obligations  the  provision  as  to  protec- 
tion does  not  apply:  Kalus  v.  Hergert  (1875)  1  A.  R. 
75.  See  also  Mathers  v.  Lijnch  (1867)  27  U.  C.  R.  244; 
and  Skinner  v.  McLeod,  15  N.  B.,  2  Pugsley  134. 

See  also  Walter  v.  Leduc  (1915)  8  W.  W.  R.  360; 
Larue  v.  Dohan  (1915)  48  Que.  S.  C.  374. 

Contracts  97.  All  contracts  or  conveyances  made  and  acts  done  by  a 

made  with  company  respecting  either  real  or  personal  ^ropert^,  wdth 
Jleframror  intent  fraudulently  to  impede,  obstruct  or  delay  the  creditors 
flelay  of   the   Company   in   their   remedies   against   the    company,    or 

-rf^ijitors.  ^^,j^j^  intent  to  defraud  the  creditors  of  the  company  or  any  of 
them,  and  so  made,  done  and  intended  with  the  knowledge  of 
the  person  contracting  or  acting  with  the  company,  whether  a 
creditor  of  the  company  or  not,  and  which  have  the  effect  of 
impeding,  obstructing  or  delaying  the  creditors  in  their  reme- 
dies, or  of  injuring  'them,  or  anv  of  them,  sliall  l)e  null  and 
void.    R.  S.,  c.'  129,  s.  70. 

Compare  section  132  of  the  Dominion  Insolvency 
Act,  1875,  and  section  88  of  the  Dominion  Insolvency 
Act,  1869. 

The  usual  interpretation  placed  upon  the  word 
'void'  in  acts  of  this  kind  is  'voidable':    The  Meri- 
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den  Bntaunia  Co.  v.  Braden  (1894)  21  A.  E.  352.  Sect.  97. 
And  the  latter  case  would  seem  to  indicate  that  a  good 
title  can  be  conferred  by  a  person  who  holds  what  is 
under  the  Act  a  void  title :  In  re  Van  Sit  tart  [1893]  2 
Q.  B.  277;  In  re  Brail  [1893]  2  Q.  B.  381  ;  In  re  Carter 
and  Kenderdine's  Contract  (1897)  1  Ch.  776. 

A  banking  firm  in  Toronto  having  become  embar- 
rassed applied  to  the  plaintiffs,  to  whom  they  had  owed 
$50,000,  to  advance  $15,000  more,  the  debtors  agreeing 
to  secure  both  debts  by  a  mortgage  on  the  real  estate  of 
one  of  the  partners.  The  plaintiffs  made  the  advance 
and  obtained  tlie  mortgage.  In  less  than  three  months 
thereafter  the  debtors  became  insolvent.  Though  they 
were  indebted  beyond  their  means  of  paying  at  the 
time  of  executing  the  mortgage,  yet  they  did  not  con- 
sider themselves  so,  nor  were  the  mortgagees  aware  of 
it.  The  mortgage  was  not  given  from  a  desire  to 
prefer  the  mortgagees  over  other  creditors  but  solely 
as  a  means  of  obtaining  the  advance  which  they  thought 
would  enable  them  to  go  on  with  their  business  and  pay 
their  creditors.  As  respecting  the  antecedent  debt  it 
was  held  that  the  mortgage  was  valid  as  against  the 
assig-nee:  Royal  Canadian  Bank  v.  Kerr  (1870)  17  Gr.  . 
47. 

See  also  the  following  cases  adopting  the  same  prin- 
ciple: Allan  V.  Clarkson  (1870)  17  Gr.  570;  Risk  v. 
Sleemin  (1874)  21  Gr.  250;  Jackson  v.  Bowman  (18G7) 
14  Gr.  156;Hyman  v.  Cuthhertson  (1886)  10  0.  R.  433; 
Ross  V.  Dunn  (1886)  16  A.  R.  552. 

Actual  knowledge  on  the  part  of  tlie  creditor,  not 
mere  constructive  notice,  is  necessary  under  this  clause. 
A  note  given  in  violation  of  tlie  law  laid  do\vn  in  this 
section  has  been  held  to  be  an  absolute  nullity  and  to  be 
void,  ah  initio,  even  in  the  hands  of  a  third  party  who 
was  an  innocent  holder  for  value  before  maturity: 
Davis  V.  Muir  (1869)  13  L.  C.  J.  184. 

98.   If  any  sale,  deposit,  pledge  or  transfer  is  made  of  any  ^._.,]p  ^r 
prop<Tly,  real  or  personal,  by  a  company  in  contemplation  of  ir;insf.«r  in 
insolvcney  iiiulor  this  Act,  by  way  of  security  for  payment  to  any  \'^''^l""f^  '^' 
creditor,  or  if  any  property  real  or  personal,  movable  or  immov-  insolvency, 
able,  goods,  effects  or  valuable  security,  are  given   by   way  of 
payment  by  sueb  eoTiiimny  to  any  creditor,  whereby  such  credi- 


840  DOMINION    WINDING-UP    ACT. 

Sect.  98.    lor  obtains  or  will  obtain  an  unjust  preference  over  the  other 

creditors,  such  sale,  deposit,  pledge,  transfer  or  payment  shall 

be  null  and  void ;  and  the  subject  thereof  may  be  recovered 
back  for  the  benefit  of  the  estate  by  the  liquidator,  in  any  court 
of.  competent  jurisdiction, 
rresumption  2.  If  such  sale,  deposit,  pledge  or  transfer  is  made  within 
if  within  thirty  days  next  before  tlie  commencement  of  the  windinor-up 
under  this  Act,  or  at  any  time  afterwards,  it  shall  be  presumed 
to  have  been  so  made  in  contemplation  of  insolvency.  E.  S.,  c. 
1-39,  s.  71. 


tliirty  days- 


Fbaudulent  Preferences. 

Fraudulent  TMs  section  is  taken  from  and  is  substantially  the 

same  as  section  133  of  the  Dominion  Insolvent  Act  of 
1875,  which  was  taken  from  section  89  of  the  Act  of 
1869. 

There  are  two  points  to  be  noted  in  connection  with 
the  section.  First,  that  the  doctrine  of  pressure  has 
been  held  not  to  apply;  secondly,  that  the  presumption 
that  if  made  within  30  days  it  is  made  in  contemplation 
of  insolvency,  is  rebuttable. 

The  case  of  Davidson  v.  Ross  (1876)  24  Gr.  22, 
decided  that  the  doctrine  of  pressure  had  no  applica- 
tion to  this  section. 

The  cases  decided  under  the  English  Bankruptcy 
Acts  were  distinguished  on  the  ground  that  there  the 
iitention  is  made  an  ingredient,  while  under  this  sec- 
tion it  is  simply  a  question  of  what  effect  the  transfer, 
etc.,  will  have  coupled  with  the  contemplation  of  in- 
solvency. "  If  it  has  the  effect  of  preventing  the  ratable 
distribution  of  an  insolvent  estate  by  transferring 
assets  in  security  for  or  satisfaction  of  a  claim  which 
would  not  be  entitled  to  priority  over  the  claims  of 
general  creditors  upon  insolvency  supervening,"  it  is 
an  unjust  preference.    Moss,  J.,  at  p.  60. 

The  Court  in  this  case  was  divided  as  to  whether 
the  presumption  referred  to  in  the  latter  half  of  the 
section  was  rebuttable.  It  has  since  been  held  to  be  re- 
buttable :  Kirhy  v.  Rathhun,  32  0.  R.  9.  And  see  Web- 
ster v.  Crichmore,  25  A.  R.  97,  which  was  decided  under 
the  Ontario  Act  respecting  assignments  and  prefer- 
ences; and  see  Lawson  v.  McGeoch,  22  0.  R.  474,  20 
A.  R.  464. 
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It  remains  to  be  considered  whether  the  decision  of    Sect.  98. 
Davidson  v.  Ross  has  been  overruled  by  decisions  on  ~ 

similar  enactments  such  as  the  Ontario  Assignments  • 
Act.  In  this  connection  it  should  be  observed  that  the 
wording  of  the  section  under  which  Davidson  v.  Ross 
was  decided  was  so  far  as  material  identical  ^yith.  the 
wording  of  the  section  under  consideration,  and  we 
?ihould  be  careful  in  coming  to  the  conclusion  that 
it  is  overruled  by  cases  decided  under  sections  differ- 
ently worded.  It  should  also  be  noted  that  the  case  of 
The  Rank  of  Australasia  v.  Harris,  15  Moo.  P.  C.  97, 
and  Harris  v.  The  Rank  of  Australasia,  ibid.,  116,  were 
cited  in  Davidson  v.  Ross.  Now  the  wording  of  the 
section  under  consideration  in  The  Rank  of  Australasia 
v.  Harris,  and  that  of  the  sections  under  consideration 
in  such  cases  as  Molsons  Rank  v.  Halter,  18  S.  C.  R. 
88,  and  Stephens  v.  Mc Arthur,  19  S.  C.  R.  446,  might 
appear  to  be  j)ractically  identical  with  this  section; 
but  the  Court  in  Davidson  v.  Ross  held  that  there  was  a 
distinction  between  a  'preference,'  which  under  the 
English  decisions  had  been  held  to  mean  fraudulent 
preference  and  rebuttable  by  pressure,  and  an  'unjust 
proforencf','  which  the  Court  in  Davidson  v.  Ross  held 
not  to  moan  a  fraudulent  preference  and  not  rebuttable 
by  pressure.  See  Judgment  of  Moss,  J.,  at  ])p.  81, 
82,  83. 

On  the  above  grounds  it  is  submitted  that  the  deci- 
sions on  the  Ontario  Assignments  Act  and  similar 
enactments  as  to  pressure  do  not  apply  to  this  section, 
that  Davidson  v.  Ross  is  still  good  law,  and  that  there- 
fore under  the  above  enactment  pressure  will  not  vali- 
date a  transaction  'whereby  such  creditor  obtains  or 
will  obtain  an  unjust  preference.'  And  see  Kirhy  v. 
Rathhun,  supra;  Adams  v.  McCall,  25  U.  C.  R.  219. 

For  the  convenience  of  readers  desiring  to  con- 
sider the  above  point  further  a  list  is  here  given  of 
the  principal  cases  decided  on  the  question  of  pres- 
sure:—,S7e/;/zp«.s'  v.  Mc  Arthur  (1891)  19  S.  C.  R. 
454;  Molsons  Rank  v.  Halter  (1890)  18  S.  C.  R.  88; 
Ivey  V.  Knox,  8  0.  R.  451 ;  Rrayley  v.  FAlis,  10  0.  R. 
119;  T.ovfi  v.  Hancock,  12  A.  R.  1.37;  Johnson  v.  Hope, 
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Sect.  98.    17  A.  E.  10;  Davies  v.  Gillard,  21  0.  R.  431;  Beattie  v. 

Fraud uienT"  Weuger,  24  A.  R.  72 ;  Laivson  v.  McGeoch,  20  A.  R.  464 ; 

preferences.  Wehsicr  V.  Crickmorc,  25  A.  R.  97 ;  (7as  Li<;/i^  Co.  v. 
Te/vc'/^,  L.  R.  10  Eq.  168;  BucUeifs  Case  [1899]  2  Cli. 
725. 

It  is  not  an  unjust  preference  when  the  transfer 
is  made  in  pursuance  of  a  bond  fide  agreement  to  give 
a  security  in  return  for  an  advance  made,  if  the  agree- 
ment is  made  more  than  thirty  days  before  the  com- 
mencement of  the  winding-up :  SiUer  v.  The  Merchants 
Bank,  24  Gr.  365;  jRe  Central  Bank,  21  0.  R.  bib;  New- 
ton V.  Ontario  Bank,  13  Gr.  652 ;  Allan  v.  Clarkson,  17 
Gr.  570 ;  Smith  v.  McLean,  25  Gr.  567,  but  see  Kalus  v. 
Hergert,  1  A.  R.  75.  But  where  the  taking  of  the 
security  is  deliberately  postponed  till  the  debtors  are 
insolvent  it  cannot  be  sustained :  Webster  v.  Crickmore, 
25  A.  R.  97 ;  Breese  v.  Knox,  24  A.  R.  203 ;  Jones  v. 
Kinney,  11  S.  C.  R.  708. 

Contemplation  of  Insolvency. 

Contempia-  In  Marsh  V.  Siveeny,  15  N.  B.,  2  Pugsley  454,  de- 

insoivency.  cided  uudcr  the  corresponding  section  in  the  Insol- 
vency Act  of  1869,  which  section  did  not  contain  the 
words  ''under  this  Act"  it  was  held  that  the  words  ''in 
contemplation  of  insolvency"  did  not  mean  in  contem- 
plation of  insolvency  under  the  Act. 

The  meaning  of  this  phrase  was  explained  by  Pat- 
terson, J.,  at  p.  69  of  the  case  of  Davidson  v.  Boss  as 
follows : — 

'  I  take  the  object  of  the  law  to  be  to  make  it  the 
duty  of  a  trader  who  from  the  knowledge  which  he  has 
of  his  own  affairs  or  of  the  intentions  of  his  creditors, 
has  reason  to  apprehend  either  that  proceedings  under 
.  the  Act  will  be  taken  against  him  or  that  he  may  have 
to  resort  to  the  Act  for  relief,  to  do  nothing  which  will 
prejudice  the  ratable  distribution  of  his  assets,  by 
giving  one  creditor  an  unjust  preference  over  the 
others,  and  I  apprehend  that  if  under  such  circum- 
stances he  gives  a  preference  he  does  so  in  contempla- 
tion of  insolvency,  whether  he  does  it  from  a  desire  to 
favor  the  preferred    creditor    or    only    because  that 
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creditor  has  succeeded  by  urgency  in  overcoming  his     Sect.  98. 
reluctance  to  give  the  preference.' 

Moss,  J.A.,  p.  87,  citing  Gibson  v.  Muskett,  4  M.  & 
G.  160,  says  that  money  was  paid  in  contemplation  of 
bankruptcy  'if  it  was  paid  under  such  circumstances 
that  any  prudent  man  taking  a  reasonable  view  of  his 
situation  and  tlie  surrounding  circumstances  at  the 
time  might  fairly  expect  bankruptcy  would  follow.' 
It  should  be  observed  that  the  presumption  referred 
to  in  the  section  is  a  presumption  that  the  transfer,  etc., 
was  made  in  contemplation  of  insolvency.  This  pre- 
sumption is  not  displaced  by  merely  showing  that  the 
sale  or  transfer  was  bond  fide  or  that  the  creditor  did 
not  know  or  had  not  probable  cause  for  believing  the 
insolvent  was  unable  to  meet  his  engagements :  Evans 
V.  Ross  (1879)  30  U.  C.  C.  P.  121. 

As  to  the  meaning  of  the  words  'in  contemplation 
of  insolvency'  see  Morgan  v.  Brundrett,  5  B.  «&  Ad. 
296,  which  supports  the  view  that  actual  insolvency 
must  be  expected  by  the  debtor  at  the  time  of  the  trans- 
action. See  also  Atkinson  v.  Brindall,  2  Bing.  N.  C. 
225.  ^QQ  Gibson  v.  Brand,  4M.&G.179;  Ex  p.  Simson, 
DeG.  9.  If  circumstances  from  which  an  ordinary  man 
would  conclude  that  a  debtor  was  unable  to  meet  his 
liabilities,  knowledge  of  insolvency  may  be  presumed : 
National  Bank  of  Australasia  v.  Morris  [1892]  A.  C. 
2S7. 

As  to  the  meaning  of  pledge  see  Canadian  Bank  of 
Commerce  v.  Sinith  (1911)  17  W.  L.  R.  135. 

See  further  as  to  unjust  preference  Smyth  v.  Mor- 
ton, 30  C.  P.  566.  See  also  City  Bank  v.  Smyth,  20  C. 
P.  9'S',McWhirter  v.  Thome,  19  C.  P.  302;  Churcher  v. 
Cousins,  29  U.  C.  R.  540;  Newton  v.  Ontario  Bank,  13 
Gr.  652;  Campbell  v.  Barrie,  31  U.  C.  R.  279,  at  p.  291; 
Larue  v.  Dohaii  (1915)  48  Que.  S.  C.  374. 

The  Master  or  other  officer  of  the  Court  to  whom  court  of 
its  powers  are  deh'gated  is  not  a  Court  of  C()nip('tent5;^;';^\7i;f,^„\, 
jurisdiction  within  tliis  section  of  tlic  Act  for  the  pur- 
pose of  trying  tlic  <|uestion  as  to  tiie  propriety  and 
value  of  any  transfer  of  property:  Ilarte  v.  Ontario 
Express  Co.;  Molsons  Bank  Claim  (1894)  25  0.  R.  247. 
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Sect.  98.  Ill  such  a  case  the  liquidator  should  proceed  under  s.  34 
FVuiduient"  ^^*  ^^^  Wiiidiiig-up  Acl :  Re  Sun  Lithographing  Co., 
pivforences.    Farquhor's  Claim  (1892)  22  0.  R.  57. 

Under  the  Imperial  Act  an  issue  of  debentures  or 
debenture  stock  may  be  invalidated  as  a  fraudulent  pre- 
ference :  Gaslight  Co.  v.  Terrell,  L.  R.  10  Eq.  168,  but 
debentures  issued  bond  fide  to  prevent  winding-up  were 
held  not  to  be  avoided :  Inns  of  Court  Hotel,  L.  R.  6  Eq. 
90. 

It  has  also  been  held  by  the  English  Courts  that 
debenture  holders  are  not  as  such  entitled  to  attack  a 
fraudulent  preference  on  a  winding-up  on  the  ground 
that  s.  164  of  the  Imperial  Act  is  intended  for  the 
benefit  of  the  general  creditors:  Willmot  v.  London 
CeUuloid  Co.  (1887)  34  Ch.  D.  147. 

Payments  by  99.  Every  payment  made  within  tliirty  days  next  before 
the  commencement  of  the  winding-up  under  this  Act  by  a  com- 
pany unable  to  meet  its  engagements  in  full,  to  a  person  know- 
ing such  inability,  or  having  probable  cause  for  believing  the 
same  to  exist,  shall  be  void,  and  the  amount  paid  may  be  recov- 
ered back  by  the  liquidator  by  suit  or  action  in  any  court  of 
competent  jurisdiction. 

2.  If  any  valuable  security  is  given  up  in  consideration  of 
such  payment,  such  security  or  the  value  thereof  shall  be 
restored  to  the  creditor  upon  the  return  of  such  pavnient.  R.  S., 
c.  129,  s.  72. 


company 
within 
thirty  days. 


Restoration 
of  security. 


Compare  section  134,  Insolvent  Act,  1875. 
The  payment  must  be  by  the  debtor  himself 
Whirter  v.  Thome,  19  C.  P.  302. 


Mc- 


Fraudulent 
payments. 


Fraudulent  Payments. 

''Valuable  security"  means  some  property  of  the 
debtor  which  has  been  given  up  to  him  or  of  which  he 
has  had  the  benefit;  some  security  upon  which  the 
creditor,  if  still  the  holder  of  it,  would  be  bound  to 
place  a  value:  Beattic  v.  Wenger  (1897)  24  A.  R.  72. 
See  also  R.  v.  Brady,  26  U.  C.  R.  13. 

A  payment  by  an  insolvent  after  attachment  against 
him  on  account  of  a  draft  discounted  by  defendants 
for  him  and  dishonored  by  non-acceptance  was  recover- 
able back  by  the  official  assignee,  though  the  defendants 
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were  ignorant  of  the  insolvency  when  they  received    Sect.  99. 
the  note  from  him :  Roe  v.  Royal  Canadian  Bank  (1868)  ' 

19  C.  P.  347 ;  followed  in  Roe  v.  Bank  of  British  North 
America  (1870)  20  C.  P.  351. 

When  a  bank  sold  a  stock  of  goods  held  by  them  and 
agreed  to  accept  in  payment  cheques  of  a  third  party 
drawn  on  his  deposit  account  and  subsequently 
accepted,  and  for  which  cheques  the  purchaser  gave  his 
acceptance  to  the  third  party,  it  w^as  held  that  an  action 
would  not  lie  by  the  liquidators  of  the  bank  against  a 
third  party  to  recover  back  the  amount  paid  on  his 
cheques  as  he  had  received  no  valuable  consideration 
from  the  bank  which  he  should  be  ordered  to  repay: 
Exchange  Bank  of  Canada  v.  Stinson  (1885)  8  0.  R. 
667. 

The  bank  suspended  payment  September  15th, 
1883;  winding-up  proceedings  were  commenced  No- 
vember 23rd ;  and  an  order  made  December  5th.  The 
defendants  C.  &  S.,  being  depositors  in  the  bank,  drew 
a  cheque  for  $4,000  on  November  1st  on  their  deposit 
account,  which  was  given  to  D.,  a  debtor  of  the  bank, 
on  notes  maturing  the  following  December  and  Janu- 
ary. D.  gave  mortgage  security  to  defendants  for  the 
cheque  on  October  31st.  The  arrangement  was  all 
made  about  October  5th,  although  the  security  was  not 
given  until  the  31st  and  the  clieque  was  not  presented 
to  the  bank  until  Xovcnibor  23rd,  when  it  was  accepted 
as  payment  of  the  maturing  notes.  In  an  action  by  the 
liquidators  of  the  bank  against  the  defendants,  to  which 
D.  was  not  a  party,  to  recover  the  amount  thus  paid  to 
defendants  after  the  winding-up  proceedings  were  com- 
menced, and  being  an  unjust  preference,  etc. : — 

ITeld,  that  upon  the  facts  there  was  no  payment  by 
the  bank  to  the  defendants,  and  that  the  transaction 
therefore  was  not  within  the  statute,  45  Vict.,  c.  23,  s. 
75  (Dom.)  :  Eocchaufje  Bank  of  Canada  v.  Counsell 
(1888)  8  0.  R.  673. 

Action  by  the  assignee  of  B.  &  P.  to  recover  back 
$190  paid  by  thorn  to  defendant  witliin  30  days  next 
before  tlie  assignment,  they  l)eing  then  unable  to  meet 
tlieir  engagements  in  full,  and  defendant  knowing  such 
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Sect.  99.  inability  or  having  probable  cause  for  believing  it  to 
tviuiduient  exist.  Plea  on  equitable  grounds,  that  before  the 
payments,  alleged  payment  B.  &  P.,  being  retail  merchants,  re- 
quested defendant  to  lend  to  them  for  the  purposes  of 
carrying  on  their  business,  and  he  did  lend,  from  time 
to  time,  various  sums  of  money  upon  the  express  agree- 
ment that  such  monies  should  be  repaid  to  defendant 
out  of  the  proceeds  of  the  general  sales  of  goods  there- 
after made  by  B.  &  P.,  and  that  such  proceeds  should 
be  held  by  B.  &  P.  upon  trust  to  repay  and  should  be 
charged  with  and  applied  in  repaying  the  defendant 
the  amount  lent  by  him;  that  at  the  time  of  the  pay- 
ments defendant  was  the  creditor  of  B.  &  P.  to  an 
amount  not  less  than  $190  for  monies  advanced  upon 
the  said  express  agreement,  and  the  monies  paid  to 
defendant  by  B.  &  P.  were  paid  out  of,  and  formed  part 
of,  the  proceeds  of  said  general  sales,  and  were  ap- 
plied by  defendant  upon  and  on  account  of  the  money 
lent  to  defendant  upon  the  said  agreement  and  not 
otherwise : — 

Held,  on  demurrer,  Morrison,  J.,  dissenting,  plea 
good;  for  that  the  agreement  between  B.  &  P.  and 
defendant  gave  defendant  an  equitable  claim  and  mort- 
gage on  their  goods  which  under  the  proviso  to  s.  90  of 
the  Insolvent  Act,  1869,  was  a  ''valuable  security  given 
up  in  consideration  of  such  payment, ' '  and  which  must 
be  restored  to  defendant  before  a  return  of  the  pay- 
ment to  him  could  be  demanded.  Morrison,  J.,  was  of 
opinion  that  the  "valuable  security"  mentioned  in  s. 
90  must  be  a  security  recognized  in  law  which  w^ould 
have  preference  in  the  hands  of  a  holder  against  any 
creditor,  which  the  creditor  when  x^roving  could  show 
and  describe  and  value,  and  capable  when  so  valued  of 
being  assigned  and  delivered  to  the  assignee  for  the 
estate,  and  that  defendant's  equitable  claim  here  was 
not  such  a  security:  Churcher  v.  Johnston  (1874)  34 
U.  C.  R.  528.  See  Re  Wallis  (1874)  29  U.  C.  R.  313; 
Re  Lamb  (1866)  4  P.  R.  16. 

On  November  15th,  1887,  the  day  before  the  suspen- 
sion of  the  Central  Bank,  one  D.,  having  suflficient 
funds  to  his  credit,  drew  a  cheque  on  it  payable  to  C, 
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who  deposited  the  same  in  the  Dominion  Bank  and  ob-  Sect.  99. 
tained  an  advance  upon  it,  and  the  Dominion  Bank 
claimed  upon  it  in  the  winding-up  proceedings,  having 
presented  it  for.  pajTaent  on  November  17th,  when, 
however,  the  Central  Bank  had  suspended  payment. 
On  November  23rd,  1887,  the  Central  Bank  marked  the 
cheque  good,  debiting  D.'s  account,  and  crediting  the 
Dominion  Bank  with  the  amount  thereof.  Afterwards, 
however,  the  liquidators  claiming  the  right  to  set  off 
certain  subsequently  accruing  liabilities  of  D.  against 
the  cheque,  the  Dominion  Bank  withdrew  their  claim 
upon  it,  and  the  Master  in  Ordinary  disallowed  it. 

Subsequently,  and  after  the  first  dividend  had  been 
paid,  C.  heard  of  this  and  filed  a  claim  on  the  cheque. 
The  Master,  however,  held  that  the  time  for  filing 
claims  having  elapsed,  he  had  a  discretion  as  to  allow- 
ing the  claim,  and  allowed  it  only  subject  to  the  said 
set  off: — 

Held,  that  there  was  no  right  to  set  off  as  claimed, 
and  that  the  allowance  of  the  claim  was  ex  dehito 
jnstiticE  and  not  discretionary.  The  fact  of  the  Central 
Bank  having  accepted  the  cheque,  and  credited  the 
amount  to  the  Dominion  Bank  and  charged  the  amount 
to  D.,  showed  conclusively  that  at  that  time  the  Central 
Bank  was  not  a  creditor  of  D. ;  nor  did  the  case  come 
within  the  meaning  of  any  of  the  clauses  in  the  Wind- 
ing-up Act  relating  to  Fraudulent  Preferences:  Re 
Central  Bank;  Cayleifs  Case  (1889)  17  U.  R.  122. 

Where  an  officer  of  the  company  has  transferred  to 
the  latter,  in  breach  of  trust,  trust  moneys  which  being 
subsequently  used  in  the  company's  business  are  no 
long(!r  capable  of , being  ear  marked  and  followed  by 
the  cestms  que  trust,  so  that  the  company  becomes 
merely  a  debtor  to  the  trust  estate  for  the  moneys,  the 
willidi'awal  and  i)ayment  of  the  moneys  to  the  trustee 
for  the  protection  of  the  cestuis  que  trust  on  the  eve 
of  a  winding-up  is  a  payment  to  creditors  and  void 
under  s.  99:  Trusts  and  Guarantee  v.  Munro  (1909) 
19  0.  L.  R.  480.  The  view  of  tlie  de])t(>r  in  making  the 
payment  is  immaterial,  ibid. 
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Sect.  99.         The  ropayiiieiit  by  a  company  on  the  eve  of  insol- 

vency  of  advances  made  and  which  have  benefited  its 

creditors  is  not  a  preferential  payment:     Larue  v. 
Dohan  (1915)  48  Que.  S.  C.  375. 

Debts  of  100.  When  a  debt  due  or  owmg  by  the  company  has  been 

company        trans lerred   within  the  time  and   under   the  circumstances   in 
t^wuSu-    tlie   hist   preceding   section   mentioned,   or   at  any   time   after- 
tones  or        wards,  to  a  contributory,  or  to  any  person  indebted  or  liable  in 
^^d^bte.l  to    ^^y  ^^^y  ^°  ^^^®  company,  who  knows  or  has  probable  cause  for 
the^company.  believing  the  company  to  be  unable  to  meet  its  engagements, 
or  in  contemplation  of  its  insolvency  under  this  Act,  for  the  pur- 
pose of  enabling  such  contributory,  or  such  person  so  indebted 
or  liable  to  the  company,  to  set  up,  by  way  of  compensation  or 
set-off,  the  debt  so  ti'ansferred,  such  debt  shall  not  be  set  up 
by  way  of  compensation  or  set-off  against  the  claim  upon  such 
contributory  or  person.    R.  S.,  c.  129,  s.  73 ;  53  V.,  c  33,  s.  16. 

Before  the  amending  Act,  52  Vict.  (Dom.)  c.  32,  s. 
16,  was  passed  it  was  held  that  the  prohibition  in  s.  73 
of  the  former  Act  against  acquiring  debts  for  the  pur- 
pose of  set-off  was  limited  to  the  case  of  contributories, 
and  that  even  in  the  case  of  a  contributory  who  is  also 
a  debtor  he  may  acquire  a  debt  owing  to  the  company 
and  set  it  off  against  the  debt  due  by  him,  for  he  is  not 
a  contributory  quoad  the  debt:  Re  Central  Bank  of 
Canada,  Yorke's  Case  (1888)  15  0.  R.  625  (following 
Ings  V.  Bank  of  Prince  Edward  Island  (1884-86)  11 
S.  C.  R.  265.  The  provisions  of  the  section  as  amended 
are  now  applicable  to  all  persons  indebted  or  liable  in 
any  way  to  the  company. 

Formerly  claims  acquired  after  a  bank  suspended 
payment  but  before  the  presentation  of  the  petition 
could  be  set  off:  Maritime  Bank  v.  Robinson  (1866-7) 
26  N.  B.  R.  2'97,  but  not  claims  acquired  after  the  pre- 
sentation of  the  winding-up  petition,  ibid.  Now,  after 
a  bank  has  suspended  payment  and  its  insolvency  is 
notorious,  compensation  of  a  debt  due  to  the  bank  can 
not  be  effected  by  a  transfer  to  the  debtor  of  debts  due 
by  the  bank  to  third  parties,  where  such  transfer  has 
been  made  after  the  suspension  and  within  thirty  days 
prior  to  the  winding-up  proceedings:  Conununaute  v. 
Kent  (1904)  Q.  R.  13  S.  C.  483. 
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Appeals.  Sects. 

101-106 
101.  Except  in  the  Northwest  Territories,  any  person  dis- 


satisfied with  an  order  or  decision  of  the  court  or  a  single  judge  Appeals  in 
in  any  proceeding  under  this  Act  may, —  ^^^^  *^  * 

(a)  if  the   question  to   be  raised   on  the   appeal   involves  Future 
future  rights;  or,  '"^s^*^- 

(b)  if  the  order  or  decision  is  likely  to  affect  other  cases  of  Principle, 
a  similar  nature  in  the  winding-up  proceedings;  or, 

(c)  if  the  amount  involved  in  the  appeal  exceeds  five  hun-  Amount, 
dred  dollars; 

by  leave  of  a  judge  of  the  court,  or  by  leave  of  the  court  or  a 
judge  of  the  court  to  which  the  appeal  lies,  appeal  therefrom. 
R.  S.,  c.  129,  s.  74;  5  Geo.  V.  (1915),  c.  21,  s.  1. 

102.  Such  appeal  shall  lie,—  Court. 

(a)  in  Ontario,  to  the  Court  of  Appeal  for  Ontario;  Ontario. 

(b)  in  Quebec,  to  the  Court  of  King's  Bench;  Quebec. 

(c)  in  Manitoba,  to  the  Court  of  Appeal  for  Manitoba;  and  other  places. 

(d)  in  any  of  the  other  provinces,  or  the  Yukon  Territory, 
to  a  Superior  Court  in  banc.  R.  S.,  c.  129,  s.  74;  7-8  Ed. 
VII.,  c.  74. 

103.  In  the  Northwest  Territories,  any  person  dissatisfied  Northwest 
with  an  order  or  decision  of  the  court  or  a  single  judge,  in  Territories. 
any  proceeding  under  this  Act  may,  by  leave  of  a  judge  of  the 
Supreme  Court  of  Canada,  appeal  therefrom  to  the  Supreme 

Court  of  Canada.  R.  S.,  c.  129,  s.  74. 

104.  All    appeals    shall    be    regulated,    as    far    as    possible.  Practice, 
according  to  the  practice  in  other  cases  of  tlie  court  appealed 

to,  but  no  appeal  hereinbefore  authorized  shall  be  entertained 
unless  the  appellant  has,  within  fourteen  days  from  the  render- 
ing of  the  order  or  decision,  or  within  such  further  time  as  the 
court  or  judge  appealed  from,  or,  in  the  Northwest  Territories, 
a  judge  of  the  Supreme  Court  of  Canada,  allows,  taken  proceed- 
ings therein  to  perfect  his  appeal,  nor  unless,  within  the 
.said  time,  he  has  made  a  deposit  or  given  sufficient  security.  Security. 
according  to  the  practice  of  the  court  appealed  to,  that  he  will 
duly  prosecute  the  said  appeal  and  pay  sucli  damages  and  costs 
as  may  be  awarded  to  the  respondent.    R.  S.,  c.  129,  s.  74. 

105.  If  the  party  appellant  does  not  proceed  with  his  appeal.  Dismissing 
according  to  this  Act  and  the  rules  of  practice  applicable,  the  "PP^al- 
court  appealed  to,  on  the  application  of  the  respondent,  may 
dismiss  the  appeal  with  or  without  costs.     R.  S.,  c.  129,  s.  75. 

106.  An  appeal,  if  the  amount  involved  therein  exceeds  two  .\ppeal  to 
thousand   dollars,   shall   by   leave   of  a   judge   of  the   Supreme  gj;PJJ^| 
Court  of  Canada,  lie  to  that  Court  from, —  Canada. 
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winding-up 
order. 
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against 
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order. 


Appeals — 
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(«.)  'J'ho  Court  of  Appeal  in  the  provinces  of  Ontario,  Mani- 
toba and  Britisli  Columbia  (9-10  Ed.  VII.  c.  G2). 

(b)  the  Court  of  King's  Bench  in  Quebec;  or, 

(c)  a  superior  court  in  banc,  in  any  of  the  other  provinces, 
or  in  the  Yukon  Territory.    R.  S.,  c.  129,  s.  76. 

The  right  of  appeal  exists  only  in  cases  falling 
within  sec.  101,  so  no  appeal  lies  from  an  order  refus- 
ing to  set  aside  an  appointment  for  the  examination  of 
an  officer  of  the  petitioner:  Re  Stevenson  S  Brodie, 
Ltd.  (1911)  18  0.  W.  R.  163;  2  0.  W.  N.  435. 

If  a  winding-up  order  has  not  been  appealed 
against,  a  contributory,  or  other  person  not  a  stranger 
to  the  winding-up  proceedings,  cannot  call  into  ques- 
tion its  validity  on  any  of  the  proceedings  in  the  wind- 
ing-up. See  Re  London  Marine  Association  (1870) 
L.  R.  8  Eq.  176 ;  Re  Arthur  Average  Association  (1876) 
3  Ch.  D.  522;  Ih.  (1875)  10  Ch.  542;  Re  Haycock's 
Policy  (1876)  1  Ch.  611,  616,  617;  l^e  Padstow  Associa- 
tion (1882)  20  Ch.  D.  137,  at  p.  145;  Strick  v.  Swansea 
Tin-Plate  Co.  (1887)  36  Ch.  D.  558;  Re  Sunderland 
Building  Society  (1888)  21  Q.  B.  D.  349;  Overend, 
Gurney  &  Co.  (1867)  16  L.  T.  148.  Btit  a  stranger 
to  the  winding-up  may  dispute  the  validity  of  the 
order:     Re  Bowling's  Contract   (1895)   1  Ch.  663. 

After  a  winding-up  order  has  been  made  and  be- 
come effective  the  proper  way  to  attack  it  is  by  appeal, 
not  by  application  directed  to  the  judge  who  made  the 
order  to  rescind  it:  Re  Equitable  Savings  Association 
(1903)  6  0.  L.  R.  26,  31.  A  judge  has  no  power  to 
rescind  his  winding-up  order,  at  all  events  where  he 
has  no  additional  material  before  him,  and  it  is  not 
apparent  that  he  was  previously  misled  or  that  any 
fact  was  suppressed,  ibid.  But  see  Siche  Light  Co.  v. 
Fortin,  13  Que.  P.  R.  235  (S.  C.) ;  also  Pontbriand  Co. 
V.  Cosky  (1912-3)  14  Que.  P.  R.  19.  Nor  has  a  judge 
on  appeal  from  the  findings  of  the  Official  Referee 
jurisdiction  to  review  the  winding-up  order:  Re  Far- 
mer's Bank  of  Canada,  Lindsay's  Case  (1916)  28  D.  L. 
R.328;35  0.  L.  R.  470. 

With  respect  to  appeals  the  procedure  is  governed 
by  ss.  101-106  inclusive,  but  the  appeals  so  provided 
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for  relate,  not  to  the  direct  appeal  from  the  Master  or      Se^ts 
Referee  before  whom  the  reference  is  proceeding,  but    101-106. 
to  the  appeal  subsequently  to  be  taken  to  the  Court  of       '.  ~ 

Appeal.  The  first  appeal  from  the  Master  or  Referee 
who  is  conducting  the  reference  exists  as  of  right  in 
Ontario,  on  the  general  principle  that  when  the  Court 
has  delegated  to  a  subordinate  tribunal  any  of  its  pow- 
ers, a  right  of  appeal  always  exists  from  such  tribunal 
to  the  Court  itself  in  the  Province  of  Ontario :  Markle 
V.  Ross  (1889)  13  P.  R.  135.  The  appeal  from  a  local 
Master  is  to  a  single  judge  of  the  Supreme  Court  of 
Ontario. 

'The  matters  in  regard  to  which  an  appeal  is  con- Cases  in 
templated  are  as  to  substantial  matters  of  property  or  ^ay 'be*^^^^ 
rights    arising   in     the    winding-up    proceedings — anei^'en- 
order  having  been   granted    and    something  having 
arisen  affecting  the  assets  and  the. creditors'  rights 
therein,'  per  Bovd,  C,   in   Re    Belding   Lumber   Co. 
(1911)  23  0.  L.  R.  255,  at  p.  258. 

The  original  winding-up  order  is  an  order  fromioi(a) 
which  an  appeal  will  lie  under  this  section :  Re  Union  J^l^l^ 
Fire  Insurance  Co.  (1886)  13  A.  R.  268.    Such  an  ap-  "^ 
peal  involves  future  rights,  ibid.,  p.  295;  Marsden  v. 
Minnekahda  Land  Co.  (1918)  40  D.  L.  R.  76;  though  it 
cannot  be  said  that  any  sum  of  money  is  involved : 
Cushing  v.  Cushing  (1906)  37  S.  C.  R.  427.  See  also  Re 
McGill  Chair  Co.  (1912)  5  D.  L.  R.  393. 

Where  an  order  had  been  made  on  the  petition  of 
the  company  launched  m  pursuance  of  a  resolution  of 
the  shareholders,  and  p''><'<^edings  were  pending  to 
annnl  tlic  resolution  as  being  fraudulent  and  illegal, 
the  order  was  quashed  and  the  petition  directed  to  be 
held  in  suspense  pending  the  conclus.ion  of  the  litiga- 
tion:  I>rhntr/er  v.  Union  Ahifihi  Mining  Co.  (1917)  32 
D.  L.  R.  700;  25  Que.  K.  B.  376. 

An  appeal  may  be  taken  from  an  oidci-  icrnsing  to 
UTant  a  winding-uj)  order:  Marsden  v.  Minnchyihda 
Ijond  Co.  (1918)  40  D.  L.  R.  76,  or  from  an  order  by  a 
judge  revoking  his  order  for  dissolution :  Re  Equit- 
able, dc.,  Association  (1903)  6  0.  L.  R.  26.  An  order 
granting  leave  to  serve  a  misfeasance  summons  ex 
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101  (b) 
Principle. 


101  (c) 
Aiuouut. 


juris  is  not  a  matter  affecting-  fnture  rights,  bnt  is  a 
mere  matter  of  procedure:  Brown  v.  Cadwell  (1918) 
2"  W.  W.  R.  229. 

The  words  ''future  rights"  should  be  given  a  wide 
interpretation:  Re  J.  McCartJiy  d  Sons  (191G-7)  38  0. 
L.  R.  3,  where  Meredith,  C.  J.  C.  P.,  in  the  Appellate 
Division,  dealing  with  an  appeal  involving  leave  to 
bring  an  action  under  s.  22  stated  the  following  to  be 
'future  rights'  sufficient  under  this  section,  'the 
right  of  trial  by  ordinary  methods  involving  future 
possible  trial  by  jury  and  future  unrestricted  rights 
to  appeal  to  this  Court  and  to  the  Supreme  Court  of 
Canada,  and  other  ,such  like  rights  of  the  ordinary  liti- 
gant.'  See  also  Re  Union  Insurance  Co.  (1886)  13  A. 
R.  268,  295;  Re  Elliott  S  Sons,  Ltd.  (1915-16)  9  0.  W. 
N.  51. 

Test  cases  brought  by  one 'or  more  contributories 
to  obtain  a  decision  on  some  question  affecting  a  group 
or  class  furnish  an  example  of  the  application  of  this 
sub-section:  cf.  Re  Monarch  Bank  of  Canada  (1913) 
32  0.  L.  R.  207 ;  so  also  an  appeal  involving  the  ques- 
tion of  liability  on  bonus  stock,  all  the  company 's  stock 
having  been  so  issued:  Re  McGill  Chair  Co.  (1912)  5 
D.  L.  R.  393.  See  also  Re  Bailey  Cobalt  (1919)  17  0. 
W.  N.  228. 

In  ascertaining  the  amount  involved,  which  must 
exceed  five  hundred  dollars,  interest  and  costs  are  not 
to  be  included:  Dufresne  v.  Guevremont  (1896)  26  S. 
C.  R.  216;  Wiarton  Beet  Root  Sugar  Co.,  Kydd's  Case 
(1905)  6  0.  W.  R.  590.  Where  the  amount  in  question, 
while  nominally  just  beyond  five  hundred  dollars,  was 
very  uncertain,  as  the  parties  on  whom  the  liability 
was  imposed  were  said  to  be  financially  worthless, 
except  in  the  case  of  one  whose  position  was  proble- 
matical, leave  was  refused:  Re  McGill  Chair  Co. 
(Munro's  Case)  and  Re  Mattheiv  Guy  Carriage  and 
Automobile  Co.  (1912),  5  D.  L.  R.  393"!  See,  however, 
Re  J.  McCarthy  S  Sons  (1916-7)  38  0.  L.  R.  3,  at  p.  6, 
also  Brown  v.  Cadwell  (1918)  2  W.  W.  R.  2'29. 

Other  instances  of  circumstances  in  which  ieave  to 
appeal  will  be  granted  are  as  follows : 
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Re  Central  Bank  of  Canada  (1897)   17  P.  R.  370.      Sects. 
There  certain  unclaimed  moneys  had  been  erroneously    101-106. 


paid  out  of  Court  to  certain  parties.    Subsequently  the  other  in- 
Eeceiver-General  claimed  the  moneys  under  ss.  40  and  ^vSf ^^^ave 
41  of  the  Winding-up  Act  (now  ss.  44,  45,  and  1 37 ),  grafted. 
and  presented  a  petition  to  the  Court  for  repayment 
of  such  moneys,  or  in  tlie  alternative  for  leave  to  ap- 
peal from  the  orders  directing  pajnnent  out  to  the 
executors.    This  petition  was  dismissed  on  the  ground 
that  the  petitioner  was  not  entitled  to  complain  even 
if  the  moneys  had  been  improperly  paid  out.     The 
Keceiver-General  applied  for  leave  to  appeal  to  the 
Court  of  Appeal,  and  it  was  held  that  a  judge  of  the 
High  Court  had  power  to  grant  such  leave. 

An  order  of  the  County  Court  under  the  Ontario 
Winding-up  Act  approving  of  the  sale  of  the  assets  is  a 
final  order  as  nothing  further  remains  to  be  done 
under  it,  and  therefore  it  is  the  subject  of  appeal :  Re 
D.  A.  Jones  Co.  (1891-2)  19  A.  R.  63. 

It  has  been  held  that  an  appeal  will  lie  from  a 
ruling  of  the  Master-in-Ordinary  as  to  the  proper  dis- 
position of  moneys  paid  into  Court  by  trustees  of  an 
estate,  being  the  balance  in  the  hands  of  liquidators  of 
an  insolvent  bank  after  passing  their  final  accounts, 
and  wliich  had  been  erroneously  paid  out  to  the  trus- 
tees: Hogaboom's  Case,  19  C.  L.  T.  66. 

An  order  was  made  by  Proudfoot,  J.,  directing  the 
winding-u})  under  45  Vict.,  c.  23  (Dom.),  1882,  of  a  fire 
insurance  company  incorporated  by  the  legislature  of 
Ontario,  and  against  which  proceedings  had  previously 
been  takon  under  R.  S.  0.  c.  160,  and  tlie  "Joint  Stock 
Winding  Up  Act"  (Ont.).  The  order  appointed  the 
receiver  in  tlic  former  ])r()ceedings  interim  li(|uidator, 
etc.,  and  fui'thcr  I'cferred  it  to  the  ]\Iasler  lo  appoint  a 
liquidator,  etc.,  and  to  settle  the  list  of  contrilmtoi-ics; 
and  fnrthci-  {provided  tliat  certain  accounts  and  iiKjuir- 
ies  whicii  had  been  made  under  the  previous  i)]-o('ccd- 
ings,  sliould  be  incorporated  with  and  used  in  the  wind- 
ing-up proceedings  under  tlie  Dominion  statutes  in  so 
far  as  they  could  properly  be  made  applicable.  Held 
that  this  was  an  order  from  which  an  appeal  would  lie 
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which  no 
appeal  lies. 


Practice. 


Where  the  contest  is  really  between  solicitors  of 
creditors  competing  for  the  carriage  of  the  order,  that 
is  not  a  proper  case  for  ai)pollate  interference:  Re 
Belding  Lumber  Co.  (1911)  23  ().  1..  R.  255,  per  Boyd, 
C. ;  so  also  where  there  is  no  question  of  some  import- 
ance involved  nor  some  doubt  of  the  correctness  of  the 
judgment  in  review  leave  will  not  be  granted:  Re 
Canadian  Shipbuilding  Co.  (1912)  4  0.  W.  N.  157;  Re 
Ontario  Bank  (1917)  12  0.  W.  N.  2'45.  See  also  Re 
Durnford  Elk  Shoes,  Ltd.  (1916-17)  11  0.  W.  N.  105. 

When  an  order  has  been  made  giving  leave  to 
appeal  such  an  order  can  not  be  appealed  from,  as  it  is 
not  an  order  from  which  an  appeal  will  lie.  This  is  on 
the  principle  that  wherever  power  is  given  to  a  legal 
authority  to  grant  or  refuse  leave  to  appeal  the  deci- 
sion of  that  authority  is,  from  the  very  nature  of  the 
thing,  final  and  conclusive  without  appeal  unless  an 
appeal  from  it  is  expresslv  given :  Re  Central  Bank  of 
Canada  (1897)  17  P.  R.  ^395.  See  also  Hogahoom's 
Case  (1897)  24  A.  R.  470;  Re  Sarnia  Oil  Co.  (1893)  15 
P.  R.  347. 

This  rule  only  applies  where  there  is  power  to  give 
such  leave ;  and  where  no  appeal  lies  the  order  must  be 
ineffectual  and  the  Appellate  Court  will,  of  its  own 
motion,  refuse  to  enter  on  the  appeal :  Re  J.  McCarthy 
&  Sons  (1916-7)  38  0.  L.  R.  3;  32  D.  L.  R.  441;  also 
Cushing  Snlphite  Fibre  Co.  v.  dishing  (1906)  37  S.  C. 
R.  427.  In  the  McCarthy  Case  the  appeal  was  subse- 
quently heard  on  the  merits. 

Section  101  was  amended  in  1915  to  the  effect  that 
leave  may  also  be  given  by  the  Court  or  a  judge  of  the 
Court  to  which  the  appeal  lies.  Before  the  amendment 
it  was  held  that  s.  104  indicated  that  leave  should  be 
obtained  from  the  judge  who  made  the  order :  Re  Beld- 
ing Lumber  Co.,  Ltd.  (1911)  23  0.  L.  R.  255.  See  also 
Re  Cushing  Sulphite  Fibre  Co.  (1906-8)  38  N.  B.  R. 
581.  The  exercise  of  discretion  in  granting  or  refusing 
leave  by  the  judge  having  charge  of  the  winding-up 
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proceedings  mav  be  reviewed  on  appeal,  ibid.,  but  se.'^      Sects. 
Re  Central  Bank  of  Canada  (1897)  17  P.  R.  395,  where    101-106- 
it  was  held  that  an  order  granting  leave  to  appeal  is  an 
order  from  which  an  appeal  does  not  lie,  and  therefore 
no  appeal  from  such  an  order  will  be  granted. 

Where  an  application  for  leave  to  appeal  to  the 
Court  of  Appeal  from  a  decision  in  a  matter  under  the 
Winding-up  Act  had  been  made  under  s.  74'  of  R,  S.  C. 
129  (corresponding  to  s.  101  of  c.  144  before  the  amend- 
ment) and  refused  by  a  judge,  a  fresh  application 
would  not  be  entertained  by  another  judge.  The  cases 
in  which  successive  applications  to  successive  judges 
have  been  favored  are  not  pertinent  to  a  case  where 
the  right  to  appeal,  upon  leave,  is  sought  under  a 
special  statute:  Re  Sarnia  Oil  Co.  (1893)  15  P.  il. 
347. 

A  winding-up  order  under  45  Vict.  c.  25  (Dom.), 
winding  up  a  foreign  company  doing  business  in  On- 
tario and  made  by  one  judge  will  not  be  set  aside  by 
another.  An  application  for  that  purpose  must  be 
made  to  the  proper  Court :  In  re  Lake  Superior  Copper 
Co.,  Ltd.,  Re  Plummer  (1885)  9  0.  R.  277. 

Where  a  proposed  appeal  is  from  a  report  of  the 
Master  an  application  for  security  for  costs  should  be 
made  to  that  Master  and  not  to  the  Master-in-Cham- 
bers:  nailey  Cobalt  Mines  v.  Benson  (1918)  43  0.  L. 
R.  321. 

Where  notice  of  appeal  to  the  Court  of  Appeal  has 
been  given  without  leave  it  is  not  necessary  to  have  the 
notice  set  aside:  /?e  Sarnia  Oil  Co.  (1893)  15  ]'.  H.  182; 
and  where  the  appellant  has  sought  to  proceed  without 
leave  the  case  has  been  struck  off  the  list :  Re  Ca.nadian 
Shipbuildiufj  Co.  (1912')  4  0.  W.  N.  157. 

The  time  may  be  extended  even  where  tlie  applica- Extension 
tion  for  extension  is  made;  alter  the  fourteen  days  have ^^ time, 
elapsed:  i?e  Monarch  Bank  (1910)  18  O.  W.  R.  743;  2 
O.  \\.  N.  738;  Calumet  Metals,  Ltd.  v.  Eldredge  (1914) 
15  D.  Jj.  R.  461,  where  the  authorities  are  collected.  A 
respondent  by  demanding,  or  applying  to  increase  tlie 
amount  of,  security  for  costs,  thereby  waives  liis  right 
to  object  that  security  was  not  originally  furnished  in 
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Sects.       time:  In  re  Florida  (1890-1901)  8  B.  C.  R.  388;  In  re 
101-106-     The  Oro  Fluo  Mines,  Ltd.  (1898-07)  7  B.  C.  R.  388. 
Tlie  section  is  also  referred  to  in  Re  Belding  Lumber 
Co.,  Ltd.  (1911)  23  0.  L.  R.  255. 
Appoaito  There  is  an  appeal  to  the  Supreme  Court  of  Can- 

Court  of  ada,  by  leave  of  a  judge  thereof,  only  if  the  amount  in- 
cnuada.  volved  exceeds  two  thousand  dollars.  In  other  words, 
the  appeal  lies  only  where  monetary  questions  are 
under  consideration,  e.g.,  the  liability  of  a  contribu- 
tory. So  a  judgment  refusing  to  set  aside  a  winding- 
up  order  does  not  involve  any  amount  and  leave  to 
appeal  to  the  Supreme  Court  of  Canada  can  not  be 
granted:  Ciishing  Sulphite  Fibre  Co.  v.  Cushing 
(1906)  37  S.  C.  R.  427.  Where  the  appeal  involves  the 
liability  of  several  contributories,  the  fact  that  the 
aggregate  amount  for  which  these  are  sought  to  be 
made  liable  exceeds  two  thousand  dollars  will  not  give 
tlie  Supreme  Court  jurisdiction.  The  appeal  must  be 
treated  as  if  proceedings  had  been  separately  taken 
against  each:  StepJiens  v.  Gerth  et  al,  In  re  Ontario 
Express  (1895)  24  S.  C.  R.  716. 

The  jurisdiction  is  dependent  on  the  amount  in- 
volved in  the  judgment  appealed  from  and  not  on  the 
amount  demanded  in  the  proceedings  on  which  the 
judgment  was  rendered :  Re  Great  Northern  Construc- 
•  tlon  Co.  (1916)  53  S.  C.  R.  128,  per  Brodeur,  J.  Thus 
\  here  a  contributory  by  the  judgment  appealed  from 
!  id  been  fixed  on  the  list  for  an  amount  sufficient  to 
give  jurisdiction,  but  it  was  shown  that  a  call  of  50  per 
c:nt.  only  had  been  made  on  contributories  and  that  no 
f urtJier  calls  were  proposed  to  be  made,  so  that  less 
t' an  $2,000  would  be  demanded  from  the  contributory, 
J  rodcur,  J.,  held  that  the  court  had  jurisdiction  :  In  re 
^lonarch  Bank  of  Canada,  Murphy's  Case,  June  17, 
1919  (unreported). 

In  order  to  obtain  leave  to  appeal  under  this  section, 
i'  is  not  enough  to  show  merely  that  the  necessary 
.-mount  is  in  controversy.  If  no  important  principle 
of  law,  nor  the  construction  of  a  public  act,  nor  any 
question  of  public  interest  is  involved,  leave  to  appeal 
to  the  Supreme  Court  of  Canada  will  not  be  granted: 
Riley  V.  Curtis' s  and  Harvey  (1920)  59  S.  C.  R.  206. 
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The  appeal  given  by  s.  106  must  be  brought  within      Sects, 
sixty  days  from  the  signing  or  entry  or  pronouncing    101-106. 
of  the  judgment  appealed  from,  as  provided  by  s.  69  of  within      ~~ 
the  Supreme  Court  Act,  R.  S.  C.  1906,  c.  139;  and  after  ^^^ty  days. 
the  expiration  of  the  sixty  days  neither  the  Supreme 
Court  of  Canada  nor  any  judge  thereof  can  grant  leave 
to  appeal:  Re  Great  Northern  Construction  Co.  (1916) 
53  S.  C.  E.  128. 

See  also  Ontario  BankY.  Chaplin  (1892)  20  S.  C.  R. 
152. 

An  action  by  a  beneficiary  against  a  trust  company 
executor  of  the  testator  and  the  trust  company's  liqui- 
dator under  a  winding-up  order  to  recover  the  pro- 
ceeds of  life  insurance  policies  collected  by  the  executor 
and  which  had  been  bequeathed  to  the  plaintiff,  is  not 
subject  to  tlie  provisions  of  s.  106  and  no  leave  to  ap- 
peal is  necessary:  Arnold  v.  Dominion  Trust  Co. 
(1918)  56  S.  C.  R.  433,  Idington  and  Brodeur,  JJ.,  dis- 
senting. 

Procedure. 

107.  Tn    all    proceedings    connected    with    the    company,    a  Describing 
liquidator  .«hall  be  described  as  the  liquidator  of  the   (name  o/ ^'Q"^'^''^*""'" 
company),  and  not  by  his  individual  name  only.     TJ.  S.,  c.  129, 

s.  29.. 

Compare  Imperial  Companies  Act,  1862,  s,  94.  See 
Bank  of  Hochelaga  v.  Masson  (1884)  1  M.  L.  R.  62. 

Cf.,  the  notes  to  s.  34  (a). 

108.  The   proceedings  under  a    winding-up   order   shall   be  simlinr  to 
carried   on   as  nearly   as   may   be   in   the   .same   manner   as   an  onliniiry 
ordinary  suit,  action  or  proceeding  within  the  jurisdiction   of*'"*' 

the  court.     52  V.,  c.  32,  s.  21. 

This  section  indicates  that  s.  117  is  not  available 
for  tlie  use  of  a  litigant :  Re  Sovereiqn  Bank  of  Canada 
(1915)  :?4  ().  L.  R.  577. 

109.  The  powers  conferred  by  tbis  Aci  upon  the  cnm-i  may,  ].f,\v(.rs  of 
subject  to  the  appeal  in  this  Act  provided   for,  be  exercised  by  couii  oxfr- 
a  .sinffle  iiulffc  tliereof;  and   sueh   powers   mav  be  exercised    in ''i'^^'J ''^  " 
chambers,  either  during  term  or  in  vacation.     T?.  S.,  e.  129,  s.  77. 

Tlie  efifect  of  these  sections  is,  generally  speaking, 
to  a(l()i)t  for  the  purposes  of  tiie  wiiiding-up  tlic  i)ro- 
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Sects,      c'odure  of  the  courts  of  that  ^n'ovince  in  which  the  wind- 
107-109.    ing-np  is  being  conducted. 
Procedure  In  some  provinces  special  rules  have  been  passed 

applicabk^   to   a   winding-up   proceeding.     No   special 
rules  have  been  passed  in  the  Province  of  Ontario. 

Where  the  reference  has  been  carried  into  the 
Master's  office,  the  Master  is,  under  the  terms  of  the 
order  of  reference,  invested  with  all  the  powers  to 
apply  the  Act  that  are  conferred  upon  the  Court  and 
is  enabled  to  exercise  all  those  powers  which  could  be 
exercised  by  a  judge  of  the  Court  if  the  matter  were 
being  dealt  with  directly  by  him. 

The  proceedings  before  the  Master  are  substanti- 
ally analogous  to  the  proceedings  in  an  administration 
action,  subject  only  to  such  variation  and  modification 
as  the  general  requirements  of  the  case  may  demand. 

A  corporation  is  a  'person':  E.  S.  C.  1906  c.  1,  s.  34 
(No.  20) ;  and  in  Re  Toronto  Rowing  Club  (1916)  37 
0.  L.  E.  23 ;  31  D.  L.  E.  686,  an  order  was  made  for  pro- 
duction and  inspection  of  all  books  and  documents  in 
the  possession  or  control  of  a  corporation  to  whom  the 
lands  of  the  insolvent  company  had  been  transferred. 

In  the  Master's  office  formal  pleadings  are  not  com- 
monly delivered,  but  where  it  appears  that  advantage 
would  be  gained  by  defining  the  issue  beforehand  the 
Master  will  direct  pleadings  to  be  delivered  as  in  an 
ordinary  action.  He  may  also  direct  discovery  and  may 
order  the  parties  to  deliver  affidavits  upon  production 
as  in  an  ordinary  action,  and  may  also  direct  the  exam- 
ination of  parties  preliminary  to  the  formal  hearing  of 
the  matter.  In  this,  as  in  all  other  respects,  the  proce- 
dure is  entirely  flexible  and  within  the  control  of  the 
Master  before  whom  the  evidence  is  conducted,  and  he 
may,  to  the  extent  which  the  particular  circumstances 
of  the  case  render  it  desirable,  adopt  any  or  all  of  the 
proceedings  in  the  action  as  may  appear  conducive  to 
the  best  results  in  the  particular  matter  to  be  deter- 
mined. 

He  should  generally  cause  the  proceedings  to  be  so 
earried  on  as  to  lessen  expense  and  expedite  the  wind- 
ing-up. 
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AVhere  an  affidavit  has  been  filed  in  opposition  to  a      Sects, 
petition  the  deponent  may  be  cross-examined  thereon :    ^Q^-^Q^. 
Manitoba  Commission  Co.  (1911-12)  22  Man.  L.  E.  268. 

Nor  has  the  Master  power  to  set  aside  conveyances 
as  against  strangers  to  the  winding-up.  See  section 
133,  infra. 

The  court  has  no  power  on  a  chamber  application 
to  determine  the  validity  of  instruments  held  by  stran- 
gers to  the  company:  Re  Maritime  Trust  Co.,  Ltd.  & 
Burns  (1916)  26  D.^L.  E.  442. 

110.  After  a  winding-up  order  is  made  the  court  may,  Court 
subject  to  an  appeal  according  to  the  practice  of  the  court  in  ^^[^^^8 
Hke  cases,  from  time  to  time  as  to  the  court  may  seem  meet, 
by  order  of  reference,  refer  and  delegate,  according  to  the 
practice  and  procedure  of  the  court,  to  any  oflScer  of  the  court 
any  of  the  powers  conferred  upon  the  court  by  this  Act.  53  V., 
c.  32,  s.  20. 

The  Master-in-Chambers  or  other,  subordinate 
judicial  officer  has  no  jurisdiction  unless  by  delegation 
to  make  an  order  in  a  mnding-up  proceeding :  Re  Sar- 
nia  Oil  Co.  (1893)  15  P.  E.  182. 

'The  powers  to  be  delegated  are  confined  to  those 
conferred  by  the  Act.  The  officer  is  not  made  the  re- 
cipient of  any  of  the  original  jurisdiction  possessed  by 
the  court':  Re  Cormvall  Furniture  Co.  (1909)  18  O.  L. 
E.  per  Moss,  C.J.O.,  at  p.  103. 

The  power  to  fix  the  security  to  be  given  by  the 
liquidator  mav  be  delegated  under  tlie  section:  Shool- 
hred  V.  Cla■rk\^m))  17  S.  C.  E.  265,  272,  279;  so  also 
the  power  to  settle  the  list  of  contributories :  Re  Wind- 
imfl-up  Act  and  Alhrrla  Loan,  cCc,  Co.  (1917)  32  1).  L. 
E.  795.  The  doh'gated  official  has  authority  in  settling 
the  list  to  enquire  whether  shares  in  respect  of  which 
certificates  for  paid  u\)  stock  have  been  issued  have  in 
fact  had  anything  paid  thereon  :  Re  Cormvall  FnrnitKre 
Co.  (1919)  18  0.  L.  E.  101.  i»iit  ill  the  absence  of  fraud 
the  court  will  not  enciuirc  into  the  value  of  the  consid- 
eration taken  for  the  issue  of  paid-up  shares,  and  the 
Master  accordingly  is  incompetent  to  make  sucli  en- 
quiry: Rr  TL'ss  (1H94)  23  S.  0.  E.  644,  as  explained  in 
Re  Cornwall  Furniture  Co.,  supra,  l)y  Moss,  C.J.O.,  at 
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Sect.  110.  p.  105,  wlio  tlirow  donht  on  Be  Harris  (1905)  5  0.  W.  E. 
Ordor  of  ^^"^•^'  H^^^^vovcr,  soo  lu'  Iiaroi  Lake,  Sc.y  Cement  Co., 
loferonce.  Notlonoi  Trust  V.  Trusts  &  Guarantee  (1911)  24  0.  L. 
E.  286. 

The  Master-in-Ordinary  or  other  officer  of  the  court 
to  whom  its  powers  are  delegated,  is  not  a  court  of 
competent  jurisdiction  within  s.  98,  for  the  purpose  of 
trying  the  question  of  the  propriety  and  value  of  a 
transfer  of  property  alleged  to  be  an  unjust  prefer- 
ence :  Hart  v.  Ontario  Express,  Sc,  Co.,  Molson's 
Bank  Claim  (1894)  25  0.  E.  247. 

The  referee  to  whom  the  winding-up  is  referred, 
subject  to  an  appeal,  is  functus  officio  as  to  all  matters 
dealt  with  by  his  report,  and  cannot  directly  or  in- 
directly interfere  with  any  appeal  therefrom,  e.g.,  by 
directing  the  amendment  of  a  notice  of  appeal  from  the 
report:  Re  Anglo-American  Fire  Insurance  Co.  (No. 
1)  (1919)  16  0.  W.  N.  149. 

For  the  form  of  order  of  reference,  see  Re  Army  £ 
Navy  Clothing  Co.  (1902)  3  0.  L.  E.  37,  38. 

Section  110  is  intra  vires  of  the  Dominion  Parlia- 
ment: Re  Farmers'  Bank  of  Canada,  Lindsay's  Case 
(1916)  28  D.  L.  E.  328;  35  0.  L.  E.  470. 

Service  of  HI,  Tlie   court  shall   have   the   power   and   jurisdiction   to 

ofTurfsd'ic-    cause  or  allow  the  service  of  process  or  proceedings  under  this 

tion.  Act  to  be  made  on  persons  out  of  the  jurisdiction  of  the  court, 

in  the  same  manner,  and  with  the  like  effect,  as  in  ordinary 

actions  or  suits  within  the  ordinary  jurisdiction  of  the  court. 

52  v.,  c.  32,  s.  19." 

Order  of  H^.  Every  order  of  the  court  or  judge  for  the  payment  of 

court  to  be  money  or  costs,  charges  or  expenses  made  under  this  Act  shall 
judgment.  ^^  deemed  a  judgment  of  the  court,  and  may  be  enforced  against 
the  person  or  goods  and  chattels,  lands  and  tenements  of  the 
person  ordered  to  pay,  in  the  manner  in  which  judgments  or 
decrees  of  any  superior  court  obtained  in  any  suit  may  bind 
lands  or  be  enforced  in  the  province  where  the  court  making 
the  same  is  situate.  58-59  V.,  c.  18,  s.  1. 

Ordinary  113.  The  practice  with  respect  to  the  discovery  of  assets  of 

practice  in  judgment  debtors,  from  time  to  time  in  force  in  the  superior 
covery  aiail-  courts  or  in  any  superior  court  in  the  province  where  any  such 
able.  order  is  made,  shall  be  applicable  to  and  may  be  availed  of  in 

like  manner  for  the  discovery  of  the  assets  of  any  person  who 
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by  such  order  is  ordered  to  pay  any  money  or  costs,  charges  or  Sect.  113. 
expenses.     58-59  V.,  c.  18,  s.  1. 


114.  Debts  due  to  any  person  against  whom  such  order  for  Attachment 
the   payment  of   money,  ^costs  or  expenses  has   been  obtained,  ^^g^t^^J^^^^' 
may,  in  any  province  \vhere  the  attachment  and  garnishment  debts. 

of  debts  is  allowed  by  law,  be  attached  and  garnisheed  in  the 
same  manner  as  debts  in  such  province  due  to  a  Judgment 
debtor  may  be  attached  and  garnisheed  by  a  judgment  creditor. 
B.  S.,  c.  129,  s.  79.       - 

See  Imperial  v.  Provost  (1910)  11  Que.  P.  R.  150. 

A  garnishee  order  7iisi  issued  by  the  Supreme  Court 
of  Ontario  at  the  instance  of  the  liquidator  of  an  insol- 
vent company  is  no  answer  to  a  workman's  claim  for 
judgment  under  the  Master  and  Servant  Act,  K.  S. 
Sask.  1909,  c.  119,  for  wages  earned  in  Saskatchewan : 
Henderson  v.  C.  P.  R.  (1916)  30  D.  L.  R.  62. 

115.  In  any  action,  suit,  proceeding  or  contestation  under  witnesses' 
this  Act,  the  court  may  order  the  issue  of  a  writ  of  subpcena  attendance^ 
ad  testificandum  or  of  ^subpoena  duces  tecum,  commanding  the   °^  ^^^^^ 
attendance,  as  a  witness,  of  any  person  who  is  within  Canada. 

R.  S.,  c.  129,  s.  80. 

116.  'I'hc  court  may,  at  any  time  before  or  after  it  has  made  Arrest  of 
a  winding-up  order,  upon  proof  being  given  that  there  is  reason-  'JJJ^^.^P^^^J^S 
able  cause  for  believing  that  any  contril)ulory  or  any  past  or  or  official*^' ^ 
present  director,  manager,  officer  or  employee  of  the  company  is  and  seizure 
about  to  quit  Canada  or  otherwise  abscond,  or  to  remove  or  of^^jf^^joo^s- 
conceal  any  of  liis  goods  or  chattels,  for  the  purpose  of  evading  and  books, 
payment  of  calls,  or  for  avoiding  examination  in  respect  of  the 

affairs  of  the  company,  cause  such  person  to  be  arrested,  and  his 
books,  papers,  money's,  securities  for  money,  goods  and  chattels 
to  be  seized,  and  him  and  them  to  be  safely  kept  until  such  tim,' 
as  the  court  orders.     R.  S.,  c.  129,  s.  52. 

Compare  Imperial  Companies  Act,  1862,  s.  118. 

As  to  the  requirements  and  form  of  the  affidavit  ne- 
cessary to  found  an  order  for  arrest  under  this  section, 
see  Central  Bank  v.  Earle  (1889)  28  N.  B.  R.  173,  in 
which  it  was  lield  tliat  it  must  appear  by  the  affidavit 
that  the  suit  in  question  was  brouglit  by  the  direct  ion 
of  the  li(iiii(lator,  aii<l  by  oiwh-r  of  th(!  (N)nrt  nii(h'i-  1h<' 
Winding-up  Act. 

And  sec  In  re  Inijuridl  Mrrcavfile  Credit  Co.  (1867) 
L.  R.  5  Eq.  264,  and  Col  I  on  Phi  illation  Co.  of  Natal 
(1868)  W.  N.  79. 
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Sect.  117.  117.  Tlic  eoiiii  may,  after  it  has  niadr  a  \vin(liii,u--ii|)  order, 

—  >aiiiiiu)ii  bot'ore  it  or  before  any  person  named  by  it,  any  officer 

Examiun-       ^^f  j|^g  company  or  person  known  or  suspected  to  liave  in  his 

tion    Ot    per-  .  n     ,^  .,  ne       J.  fi-l 

sons  having  jiossession  any  ot  the  estate  or  etiects  oi  the  company,  or  sup- 

effeots  of  posed  to  be  indebted  to  the  company,  or  any  person  wliom  the 

or'^uforma-  t'<^^^ii't  deems  capable  of  giving  information  concerning  the  trade, 

tion.  dealings,  estate  or  effects  of  the  company.    R.  S.,  c.  129,  s.  81. 

Cf.  Imperial  Companies  Act,  1862,  s.  115;  Com- 
panies (Consolidation)  Act,  1908,  s.  174. 

The  section  'confers  a  special  power,  of  an  inquisi- 
torial character,  intended  to  be  used  by  the  liquidator 
for  his  owTi  guidance  in  the  conduct  of  the  liquidation' : 
Re  Sovereign  Bank  of  Canada  (1915)  34  0.  L.  R.  577, 
per  Boyd,  C,  at  p.  579.  It  is  a  proceeding  not  for  the 
purpose  of  taking  evidence,  but  of  obtaining  informa- 
tion. On  this  ground  creditors  were  refused,  under  s. 
115  of  the  Act  of  1862,  leave  to  attend  at  the  examina- 
tion to  obtain  information  for  the  purpose  of  establish- 
ing a  claim  against  the  company :  In  re  Norwich  Equit- 
able, £c.,  Co.  (1884)  27  Ch.  D.  515.  The  application 
when  made  by  the  liquidator  is  ex  parte  without  affi- 
davit, but  where  a  contributory  desires  to  put  the  sec- 
tion in  force  he  must  give  notice  to  the  liquidator ;  and 
semble  the  person  summoned  to  be  examined  has  no 
locus  standi  to  appeal  against  the  order  directing  his 
examination:  Re  Gold  Co.  (1879)  12  Ch.  D.  77,  82,  83. 

The  issuing  of  a  summons  is  a  matter  wholly  in  the 
discretion  of  the  court:  In  re  Imperial  Continental 
Water  Corporation  (1886)  33  Ch.  D.  314,  319. 

Where  the  order  to  examine  is  made  at  the  instance 
of  a  contributory,  the  latter  may  not  take  advantage  of 
the  section  for  the  purpose  of  enforcing  his  own  rights 
against  the  person  examined,  and  thereby  obtain  a 
means  of  discovery  greater  than  the  law  affords :  In  re 
Imperial  Continental  Water  Corporation  (1886)  33  Ch. 
D.  314.  In  certain  circumstances,  however,  there  may 
be  a  defined  right  of  discovery  open  to  a  contributory, 
and  in  Re  Sovereign  Bank  of  Canada,  supra,  the  court 
on  the  refusal  of  the  liquidator  to  enter  on  the  examina- 
tion proposed  by  the  contesting  contributories,  and  the 
refusal  of  the  Official  Referee  to  allow  the  contribu- 
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tories  to  examine  certain  persons,  directed  that  the  Sect.  117. 
Official  Referee  should  consider  the  appellant's  appli- 
cation  to  examine  a  former  general  manager  of  the  in- 
solvent bank  in  the  view  that  the  contributories  might 
have  a  claim  to  invoke  the  aid  of  s.  117. 

See  also  Re  Toronto  Rowing  Cluh  (1916)  37  0.  L. 
R.  23 ;  31  D.  L.  R.  686. 

118.  If  am'  person  so  summoned,  after  being  tendered  a  Person 
reasonable    sum    for    his    expenses,    refuses,    without   a   lawful  summoned 
excuse,  to  attend  at  the  time  appointed,  the  court  may  cause  attend!^ 
such  person  to  be  apprehended  and  brought  up  for  examination. 

R.  S.,  c.  129,  s.  81. 

Cf.  Imperial  Companies  (Consolidation)  Act,  1908, 
s.  174  (4). 

119.  The  court  may  require  any  such  officer  or  person  to  Production 
produce  before  the  court,  any  book,  paper,  deed,  writing  or  other  ^^  papers, 
document   in  his   custody   or   power   relating   to  the   company. 

R.  S.,  c.  129,  s.  81. 

Cf.  Imperial  Companies  (Consolidation)  Act,  1908, 
s.  174  (3). 

See  Re  Toronto  Rowing  Cluh  (1916)  37  0.  L.  R.  23; 
31  D.  L.  R.  686. 

120.  If  any  pei'son  claims  any  lien  on  papers,  deeds,  writings  Lien  on 
or  documents  produced  by  him,  sucb  production  shall  be  with-  do(Miments. 
out  prejudice  to  such  lien,  and  the  coui't  sball  have  jurisdiction 

in  the  winding-up  to  determine  all  questions  relating  to  such 
lien.    K.  8.,  c.  129,  s.  81. 

Cf.  Imperial  Companies  Act,  1862,  s.  115;  Consoli- 
dation Act,  1908,  s.  174  (3). 

Production  of  documents  '  witlunit  prejudice  '  to 
the  lien  does  not,  where  the  same  is  a  *  passive'  lien,  in 
any  wise  alfect  it  so  as  to  entitle  the  claimant  to  prior- 
ity over  the  claims  of  other  creditors:  Executors  and 
Administrators  Trust  Co.  v.  Seaborn  (1916)  27  D.  L.  R. 
427. 

121.  The  court  or  person  so  named  may  examine,  upon  oath.  Examiniitiftn 
either  by  word  of  mouth  or  upon  written  interrogatories,  any""  """' 
per.son  appearing  or  brought  up  in  manner  aforesaid,  concerning 

tbf'  nffiiirs.  (b-alings,  estate,  or  effects  of  Jlip  company,  and  may 
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Sect.  121.   reduce  to  writing  the  answers  of  any  such  person,  and  require 
iiini  to  subscribe  the  same.    H.  S.,  c.  129,  s.  83. 

Cf.  Imperial  Companies  (Consolidation)  Act,  1908, 
s.  174  (2). 


Inspection 
of  books 


122.  After  a  winding-up  order  has  been  made,  the  court  may 
and  paoers  ^^^^^^^^'  '^^^'^^^  order  for  the  inspection,  by  the  creditors,  sharehold- 
ers, members  or  contributories  of  tlie  company,  of  its  books  and 
papers,  as  tlie  court  thinks  just. 

Limitation  of       2.  Any  books  and  papers  in  the  possession  of  the  company 
inspection.     ^^^^^,  ^^^  inspected  in  conformity  with  the  order  of  the  court,  but 
not  further  or  otherwise.    R.  S.,  c.  129,  s.  54. 

Compare  Imperial  Companies  Act,  1862,  s.  156. 
The  liquidator  is  entitled  to  the  custody  of  the  books 
as  against  a  mortgagee.  Special  circumstances  must 
generally  be  shewn  in  order  to  obtain  an  order  for  in- 
spection: Ex  p.  Buchanan  (1866)  15  W.  R.  99;  Re  Im- 
perial Land  Co.  of  Marseilles  (1882)  W.  N.  173;  Co- 
lonial Engineering  Co.  &  Dominion  Light,  Heat  S 
Poiver  Co.  (1911-2)  13  Que.  P.  R.  436.  Where  inspec- 
tion is  sought  for  some  purpose  other  than  that  of  the 
wdnding-up  the  order  will  be  refused:  Re  Nortli  Bra- 
zilian Sugar  Factories  (1888)  37  Ch.  D.  83.  And  see 
Ex  p.  Walker  (1851)  15  Jur.  853;  Lancashire  Cotton 
Spinning  Co.  v.  Greatorex  (1866)  14  L.  T.  290;  Re 
Emma  Silver  Mining  Co.  (1875)  L.  R.  10  Ch.  194;  Re 
Lisbon  Steam  Tramways  Co.  (1875)  W.  N.  54;  Re 
National  Financial  Co.  (1867)  15  W.  R.  499. 


Officer  of 
company 
misapplying 
money. 


Order  con 
pelling  re- 
payment. 


123.  "\Mien  in  the  course  of  the  winding-up  of  the  business 
of  a  company  under  this  Act,  it  appears  that  any  past  or  present 
director,  manager,  hquidator,  receiver,  employee  or  officer  of 
such  company  has  misapplied  or  retained  in  his  own  hands,  or 
become  lial)le  or  accounlablc  for  any  moneys  of  the  company, 
or  been  guilty  of  any  misfeasance  or  breacli'  of  trust  in  relation 
to  the  company,  the  court  may,  on  the  ajjplication  of  any  liqui- 
dator, or  of  any  creditor  or  contributory  of  the  company,  not- 
withstanding that  the  offence  is  one  for  which  the  ofl'ender  is 
criminally  liable,  examine  into  the  conduct  of  such  director, 
manager,  liquidator,  receiver,  officer  or  employee,  and,  upon 
such  examination  may  make  an  order  requiring  him  to  repay 
any  moneys  so  misapplied  or  retained,  or  for  which  he  lias  be- 
come liable  or  accountable,  together  with  interest,  at  such  rate 
as  the  court  thinks  just,  or  to  contribute  such  sums  of  moneys 
to  the  assets  of  the  company,  by  way  of  compensation  in  respect 
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of   such   misapplication,   retention,    misfeasance   or   breach   of   Sect.  123. 

trust,  as  the  court  thinks  fit.    E.  S.,  c.  129,  s.  83. 


The  section  reproduces  s.  165  of  the  Imperial  Com-  jmpoiiai 
panics  Act,  1862.  The  corresponding  section,  215  (1)  section. 
of  the  Companies  (Consolidation)  Act,  1908,  is  some- 
what ^^ider  in  its  terms,  including  'any  person  who 
has  taken  part  in  the  formation  or  promotion  of  the 
company,'  receivers,  employees  and  promoters.  The 
more  recent  English  cases  must  accordingly  be  applied 
with  caution  as  regards  the  classes  of  p(n\sons  liable 
under  s.  123. 

The  principle  of  the  Winding-up  Act  is  that  all 
claims  which  are  capable  of  being  satisfactorily  dealt 
with  in  the  winding-up  should  be  so  disposed  of,  and  a 
shareholder  will  not  be  permitted  to  bring  an  action 
against  the  directors  and  officers  for  misfeasance :  Re 
Farmers'  Loan  &  Savings  Co.,  Ex  p.  Toogood  (1908) 
8  0.  W.  R.  12.  If,  however,  the  cause  of  action  against 
a  director  is  a  personal  wrong,  the  right  to  sue  the 
director  persists,  and  no  leave  is  necessary  under  s.  22, 
for  the  assets  of  the  company  would  not  be  benefited 
or  affected  by  the  result  of  the  litigation,  ibid. 

The  section  creates  no  new  right,  its  effect  being  Eifect  of 
merely  to  provide  a  summary  procedure  for  enforcing  section. 
against  an  officer  of  the  company  liability  for  breach 
of  trust  or  other  misconduct,  which  prior  to  the  Act 
might  have  been  enforced  by  action:  Irish  Provident 
Assurmicc  Co.,  Ltd.  (1913)  1  Ir.  352.  'The  misfeasance 
section  ...  is  one  which  docs  not  create  liability 
but  relates  to  procedure  alone.  .  .  .  The  liability 
must  be  found  outside  the  section:  Re  Otven  Sound 
Lumber  Co.  (1915)  34  0.  L.  R.  528,  per  Middleton,  J. 
The  suiiiiiiai-y  ])rocediii'('  is  in  addition  to  other  riglits 
of  action  and  if  tlie  liquidator  prefers  to  obtain  leave 
and  bring  an  action  he  may  do  so :  Northern  Trust  v. 
Bidchart  (1917)  35  D.  L.  R.  169. 

The  Master  has  jurisdiction  under  the  order  of  dele- Master's 
gation  to  deal  with  questions  of  misfeasance:  Re  i?^^/ Junsiiiction. 
d-  Iron  Co.,  Livingstone's  Case  (1887-9)  14  0.  R.  211, 
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Sect.  123.   ailiniuul  (1889)  IG  A.  K.  oi)? ;  Jle  Oivcn  Sound  Lumber 
Co.  (H)1(J-17)  38  0.  L.  R.  414,  420. 

Misfeasance.  Misfeasaiicc  luis  1)0011  deliiicd  so  as  to  include  a 
breach  of  duty  by  an  officer  the  direct  consequence  of 
which  has  been  a  misapplication  of  its  assets  resulting 
ill  pecuniary  loss  to  the  company  for  which  he  could  be 
made  responsible  bv  an  action  at  law  or  in  equity :  In  re 
Klnqsiou  Cotton  MiU  Co.  (No.  2)  (1896)  2  Ch.  279,  283. 
And  see  Coventry  £  Dixon's  Case  (1880)  14  Ch.  D.  660 ; 
Cavendish  Bentick  v.  Fenn  (1887)  12  App.  Cas.  652. 

Under  the  section  three  questions  are  involved:  (1) 
lias  the  person  sought  to  be  charged  been  guilty  in 
relation  to  the  company  of  one  or  more  of  the  acts 
specified  in  the  section?  (2)  If  so,  has  loss  resulted  to 
the  company  or  its  assets  for  w^hich  compensation 
ought  to  be  directed  to  be  made?  and  (3)  what  is  the 
extent  of  the  compensation  which  ought  to  be  directed? : 
In  re  Manes  Tailoring  Co.,  Craivford's  Case  (1909)  18 
0.  L.  R.  572,  per  Moss,  C.J.O.,  at  p.  580. 

Pecuniary  In  ordor  to  bring  a  case  within  the  section,  it  must 

com  a°n^^^  '^^  showu  that  pecuniary  loss  to  the  company  resulted 
from  the  act  or  default  complained  of :  In  re  New  Ma- 
shonaland  Co.  (1892)  3  Ch.  577 -,  Irish  Provident  Insur- 
ance Co.,  Ltd.  (1913)  1  Ir.  352.  Loss  to  the  company 
is  an  essential  ingredient  of  the  offence :  Re  Dominion 
Trust  Co.  {Directors'  Case)  (1917)  32  D.  L.  R.  63;  Re 
Stetvart,  Howe  S  Meek  (1913)  9  D.  L.  R.  484. 

A  director  may  be  liable  even  though  he  may  only 
iiave  been  guilty  of  a  mistake  of  law  and  not  of  any 
moral  wrongdoing:  hi  re  Manes  Tailoring  Co.,  Ltd. 
(1909)  18  0.  L.  R.  572.  It  has  been  held,  however,  that 
■I  bona  fide  transaction  with  the  company  impracticable 
only  on  the  ground  of  idtra  vires  will  be  set  aside  only 
subject  to  the  terms  that  both  parties  are  restored  to 
their  original  rights:  Irish  Provident  Insurance  Co., 
Ltd.  (1913)  1  Ir.  352.  If  the  act  of  misfeasance  is 
neither  ultra  vires  nor  fraudulent,  nor  dishonest,  it 
must  be  shown  that  the  directors  did  not  really  exer- 
cise their  discretion  or  judgment  as  such:  In  re  Ma- 
shonaland  Co.  (1892)  3  Ch.  577.    Directors  who  have 
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taken  no  active  part  in  the  management  of  tlie  com-  Sect.  123. 
pany's  business,  who  have  attended  no  meetings  and       ' 
are  not  cognizant  of  any  of  the  acts  or  omissions  of  the 
board  are  not  liable:  Re  Dominion  Trust  Co.  {Direc- 
tors' Case)  (1917)  32  D.  L.  R.  63. 

The  duties  and  responsibilities  of  directors  have 
been  considered  generally  under  s.  80  of  the  Companies 
Act,  which  see.  See  also  for  liability  in  respect  of 
improper  dividends,  ss.  70  and  82  of  the  Companies 
Act;  in  respect  of  permitting  the  transfer  of  unpaid 
shares,  s.  83,. and  unauthorized  remuneration  of  direc- 
tors, s.  80  of  the  Companies  Act. 

Directors  who  knowingly  or  without  the  exercise  Divideuds. 
of  ordinary  prudence,  sanction  the  payment  of  a  divi- 
dend in  diminution  of  capital  are  jointly  and  severally 
\mh\Q:  Northern  Trust  Co.  v.  Butchart  "(1917)  35  D.  L. 
R.  169 ;  but  negligence  must  be  so  gross  as  to  amount  to 
a  breach  of  trust:  ibid.  p.  183.  Where,  however,  direc- 
tors in  declaring  dividends  in  diminution  of  capital 
have  acted  honestly  and  have  not  been  guilty  of  wilful 
blindness  or  carelessness,  they  have  been  excused:  Re 
Owen  Sound  Liinrber  Co.  (1916-17)  38  O.  L.  R.  414. 

Where  directors  have  no  power  to  authorize  pay- Commissious. 
ment  of  commissions  out  of  the  company's  funds 
to  persons  who  have  procured  subscriptions  for  the 
company's  shares,  they  are  liable  on  a  misfeasance, 
summons  to  repay  to  the  li(|ui(lat()r  the  sums  so  im- 
properly expended  under  their  authority:  Re  Monarch 
Bank  of  Canada  (1910)  22  0.  L.  R.  516;  so  also  where 
the  directors  knowingly  or  witliout  the  exercise  of  or- 
dinary prudence,  sanction  an  illegal  renuineration  of 
directoj-s  or  any  ultra  vires  or  ilk'gal  ])aymeiits: 
Northrrn  Trust  Co.  v.  Tinfrhart  (1917)  35  1).  L.  R.  169. 

Moneys  taken  by  directors  in  payment  of  services K,.„uiiioni- 
where  such  payment  is  not  authorized  are  taken  in*^'""- 
breacli  of  trust  and  are  recovei'able :  Re  Roll  (0  Iron 
Co.,  Liviiifjstone's  Case  (1887-9)14  O.  R.  211,  afTirmed 
(1889)  16  A.  R.  397.  Likewise  a  commission  on  sliares 
subscribed  for  in  the  memorandum  of  association  by  the 
director  in  (|U('stion  where  the  commission  was  not  au- 
thorized 1)\  the  articles  or  referred  to  in  tlie  prospectus 
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Sect.  123.  and  was  therororc  ilk\a,al  iiiulor  tlio  t>'ovoi'iiiiis>'  Com- 
Mi^tvn^ince^  puiiies  xVct :  Re  Cauadiau  Dlatnond  Co.  (191.'>)  11  D.  L. 
■  K.  252.  Ill  lie  Oiven  Sound  Lumber  Go.  (1916-7)  38  0. 
L.  R.  -tl-J-,  a  director  was  held  liable  to  refund  moneys 
paid  to  liini  for  guaranteeing  the  company's  indebted- 
ness in  pursuance  of  a  resolution  of  the  directors  in- 
valid for  lack  of  confirmation  by  the  shareholders. 

Where  directors  of  a  company  had  obtained  money 
on  the  representation  that  the  funds  would  be  invested 
on  mortgage,  whereas  they  were  in  fact  used  to  dis- 
charge pressing  claims  of  the  company's  creditors,  all 
the  directors  who  stood  by  in  circumstances  which 
should  have  aroused  their  suspicions  were  held  person- 
ally liable  on  a  misfeasance  summons  for  the  amount 
so  misapplied,  the  sum  being  directed  to  be  paid  to  the 
liquidator  for  repayment  to  the  person  defrauded :  Re 
Traders'  Trust  Co.  S  Kory  (1916)  26  D.  L.  R.  41. 
I'lomoters.  Where  promoters  by  reason  of  being  officers  of  the 

company  are  within  the  section  their  liability  for  un- 
disclosed profits  may  be  enforced  by  misfeasance  sum- 
mons; cf.  Leeds  &  Hanley  Theatres  of  Varieties {1902) 
2  Ch.  809,  and  see  the  note  on  Promoters  at  pp.  204 
ff.,  supra. 

A  director  who  had  joined  in  sanctioning  the 
issue  to  himself  of  shares  as  paid-up  which  were,  in 
fact,  not  fully  paid  and  had  transferred  his  shares, 
receiving  $125  more  than  he  had  paid,  and  the  shares 
were  subsequently  forfeited  for  non-payment  of  calls, 
was  held  liable  for  breach  of  trust  in  assuming  to 
accept  the  shares  as  paid-up,  but  the  measure  of  dam- 
ages was  held  to  be  the  market  value  of  the  shares  at 
the  date  of  allotment.  The  shares  not  then  being  of 
any  market  value,  his  profit,  the  sum  of  $1 25,  was  the 
extent  of  his  liability:  In  re  Manes  Tailoring  Co.,  Ltd. 
(1909)  18  0.  L.  R.  572.  The  same  rule  was  applied 
where  a  promoter  had  distributed  among  directors  a 
portion  of  a  block  of  shares  issued  to  him  as  fully  paid 
but  mthout  consideration  on  a  sale  by  him  to  the  com- 
pany, and  the  value  of  the  shares  being  shown  to  be 
nil  the  directors,  though  liable  as  contributories  on  any 
shares  in  their  hands,  were  held  not  liable  under  the 
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section  where  they  had  sold  their  shares  under  circum-  Sect.  123. 

stances  not  involving  a  violation  of  duty:  Re  Owen 

Sound  Lumber  Co.  (1916-7)  38  0.  L.  R.  414.  In  the 
latter  instance  the  directors  would  remain  liable:  Re 
Peterborough  Cold  Storage  (1907)  14  O.  L.  R.  475. 

Where  directors  adopt  a  system  of  doing  business 
which  disregards  a  provision  of  the  governing  statute, 
e.g.,  a  requirement  that  corporate  and  trust  moneys 
are  to  be  kept  separate,  that  is  pr'una  facie  a  defective 
and  negligent  system  and  if  loss  can  be  shown  to  have 
resulted  therefrom  they  will  be  guilty  of  misfeasance : 
Re  Domimon  Trust  Co.  {Directors'  Case)  (1917)  32 
D.  L.  R.  63,  65. 

Neglect  or  omission  to  attend  meetings  is  not  the  No  liability, 
same  as  neglect  or  omission  of  a  duty  which  ought  to 
be  performed  thereat:  Marquis  of  Bute's  Case  (1892) 
2  Ch.  100.  Merely  voting  in  favor  of  a  resolution  autho- 
rizing payment  to  a  co-director  which  fails  to  have  any 
binding  effect  because  not  confirmed  by  the  share- 
holders, is  not  misfeasance:  Re  Oiven  Sound  Lumber 
Co.  (1916-7)  38  O.  L.  R.  414.  Where  an  illegal  pay- 
ment of  money  has  been  autliorized  by  an  ultra  vires 
resolution  mere  concurrence  in  the  resolution  is  not 
sufficient  to  impose  liability  where  the  director  has  not 
taken  part  in  the  payment:  Cullerne  v.  London,  &c., 
Permanent  Building  Society  (1890)  25  Q.  B.  D.  485;  ■ 
Young  v.  Naval,  &c.,  Society  (1905)  1  K.  B.  687,  and 
see  lie  Monarch  Bank  of  Canada  (1910)  22  0.  L.  R. 
516. 

Acceptance  of  paid-up  shares  of  a  company  for  pre- 
incorporation  services  where  tlie  memorandum  of 
association  authorized  tlie  issue,  though  the  prospectus 
in  effect  stated  that  the  power  to  make  such  issue  would 
not  be  exercised,  and  there  was  no  claim  of  fraud  as  to 
the  rendering  or  value  of  tlie  services  and  no  allegation 
of  loss  to  the  company,  was  held  not  to  be  misfeasance : 
Re  Canadian  Duinioiid  Co.  (1913)  11  1).  L.  R.  252. 

Acting  as  a  director  without  (jualitication  is  not 
misfeasance,  no  loss  being  shown  :  Coroitrif  d':  Dixon's 
Case  (1880)  14  Ch.  D.  660. 
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Sect.  123.  It  is  not  necessary  that  a  director  to  be  liable  under 
wiio^ire  ^^^^^  section  bo  validly  ai)pointed ;  de  facto  directors  will 
li-'We.'  be  liable:  Coventry  S  Dixon's  Case  (1880)  14  Ch.  D. 

660;  Owen  Sound  Ltmiher  Co.  (1916-07)  38  0.  L.  E. 
414;  Northern  Trust  Co.  v.  Butchart  (1917)  35  D.  L.  R. 
169,  180.  Provisional  directors  are  covered  by  the  sec- 
tion: Re  Monarch  Bank  of  Canada  (1910)  22  0.  L.  R. 
516,  but  not  a  trustee  for  bondholders :  Astley  v.  New 
Tivoli  (1899-)  1  Ch.  151,  154  (per  North,  J.);  nor  the 
company's  solicitors:  Carter's  Case  (1886)  31  Ch.  D. 
496. 

Set-off.  There  is  no  right  of  set-olf  against  a  claim  made  by 

the  liquidator:  Ex  p.  Pelly  (1882)  21  Ch.  D.  492;  Be 
Bolt  and  Iron  Co.,  Livingstone's  Case  (1887-9)  14  O.  R. 
21,  affirmed  (1889)  16  A.  R.  397. 

Limitation.  As  to  the  Operation  of  the  Statute  of  Limitations, 

see  Flitcroft's  Case  (1882)  21  Ch.  D.  bl9;  Masonic,  Sc, 
Co.  V.  Sharpe  (1892)  1  Ch.  154;  National,  dc,  Co. 
(1902)  2  Ch.  34;  North  American  Land,  dc,  Co.  v. 
Watkins  (1904)  1  Ch.  242,  affirmed  (1904)  2  Ch.  233. 

Interest.  In  National  Bank  of  Wales  (1899)  2  Ch.  629  the 

rate  allowed  was  five  per  cent.,,  though  the  director 
eventually  escaped  liability  in  the  House  of  Lords. 

Piooetiure.  The  application,  which  may  be  made  by  any  liqui- 

dator, creditor  or  contributory  is  ex  parte  when  made 
by  the  liquidator,  and  on  notice  to  the  liquidator  if 
made  by  a  creditor  or  contributory.  Semble.,  if  the 
application  is  by  a  contributory  he  must  have  a  direct 
pecuniary  interest  in  the  success  of  the  application : 
Cavendish  Bentick  v.  Fenn  (1887)  12  App.  Cas.  652. 
The  procedure  authorized  by  the  section  is  an  indepen- 
dent and  principal  one  and  cannot  be  taken  incidentally 
by  the  liquidator  counterclaiming  for  damages  against 
a  director  by  way  of  contestation  of  the  latter 's  claim 
against  the  company  as  a  creditor :  Re  Boston  Shoe  Co. 
(1914)  16  D.  L.  R.  856. 

Costs.  If  the  liquidator  is  unsuccessful  the  costs  are  usu- 

ally given  out  of  the  estate,  but  the  liquidator  may  be 
compelled  by  the  order  to  pay  the  costs  out  of  his  own 
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pocket:  In  re  W.  Powell  &  Sons  (1896)  1  Ch.  681.  Sect.  123. 
Costs  may  be  imposed  against  the  defendants  even 
though  they  succeed  in  showing  that  their  misconduct 
has  caused  the  company  no  pecuniary  loss  so  that  the 
liquidator's  claim  fails:  In  re  David  Ireland  S  Co. 
(1905)  1  Ir.  133. 

124.  The  court  may,  by  any  order  made  after  the  winding-  Dispensing 
up  order  and  the  appointment  of  a  liquidator,  dispense  with  ^^'^^^  notice. 
notice  to  creditors,  contributories,  shareholders  or  members  of 

the  company  required  by  this  Act,  where  in  its  discretion  such 
notice  may  properly  be  dispensed  with.    52  Y.,  c.  32,  s.  11. 

125.  The  courts  of  the   various   provinces,  and  the  Judges  Courts  and 
of  the  said  courts  respectively,  shall  he  auxiliary  to  one  another  J^^^d^gJ^^^ 

-for  the  purposes  of  this  Act;  and  the  winding-up  of  the  business  Transfer' 
of  the  company  or  any  matter  or  proceeding  relating  thereto  from  one 
may  be  transferred  from  one  court  to  another  with  the  concur-  *Jnothen 
rence,  or  by  the  order  or  orders  of  the  two  courts,  or  by  an 
order  of  the"  Supreme  Court  of  Canada.    R.  S.,  c.  129,  s.  84. 

The  Court  which  has  made  the  winding-up  order  is 
a  Dominion  Court  ad  hoc  and  can  restrain  by  injunc- 
tion proceedings  against  the  liquidator  in  the  Courts 
of  other  provinces:  Baxter  v.  Central  Bank  (1891)  20 
0.  R.  214.  Generally  speaking  a  provincial  Court 
should  not  act  except  at  the  request  of  the  Dominion 
Court,  but  if  requested  should  in  every  way  assist  such 
Court:  Moivat  v.  Dominion  Trust  Co.  (1914-15)  8  Sask. 
L.  R.  404.  As  to  transfer  of  a  proceeding  from  one 
Court  to  another,  see  Steivart  v.  Lepage  (1916)  53  S. 
C.  R.  337,  349. 

The  section  does  not  authorize  the  Courts  of  one 
province  to  entertain  an  application  for  leave  to  pro- 
ceed with  an  action  there  commenced  after  a  winding- 
up  order  has  been  made  in  another  province.  The  ap- 
plication should  be  made  in  the  winding-up  proceed- 
ings to  tlie  Court  wliich  made  the  order:  Breivster  v. 
Canada  Iron  (1914^5)  7  0.  W.  N.  128.  See  also  Re 
Dominion  Cold  Storage  Co.  (1898)  18  P.  R.  68. 

On  an  application  in  Saskatchewan  for  leave  to  pro- 
ceed there  against  tlie  defendant  company  and  its 
licjuidators  for  an  order  requiring  tlie  hitter  to  account 
for  property  in  their  hands  locally  situate  in  Saskat- 
chewan, the  Court    in   British  Colnnibia   iiaving  made 
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Sect.  125.    the  wiiiding-iip  order,  it  was  held  that  the  provincial 

Court  should  not  intervene  except  on  the  ground  of 

emergency  which  was  not  made  out  on  tlie  application : 
llowat  V.  Dominion  Trust  Co.  (1914-15)  8  Sask.  L.  R. 
404. 
(VMiitsand  Before  an  action  against  the  company  was  com- 

^u.xmarv  inenced  in  Alberta  a  winding-up  order  had  been  made 
by  the  Supreme  Court  of  British  Columbia  where  the 
company  was  domiciled.  It  was  held  in  view  of  s.  22 
:l:at  the  Courts  of  other  provinces  could  not  exercise 
the  jurisdiction  which  they  would  otherwise  possess 
without  leave  of  the  Court  administering  the  provi- 
sions of  the  Act;  but  the  proceedings  taken  were  only 
irregular,  and  not  void,  and  the  Alberta  Court  would 
act  as  ancillary  to  the  British  Columbia  Court  should 
the  latter  desire  the  action  to  proceed.  The  action  was 
stayed  in  the  meantime:  Blais  v.  Bankers'  Trust  Cor- 
poration (1913)  25  W.  L.  R.  653.  See  also  Stewart  v. 
Lepage  (1916)  53  S.  C.  R.  337. 

As  to  the  extra-territorial  jurisdiction  of  the  Court 
of  a  province  under  the  Winding-up  Act  see  Henderson 
v.C.P.R.  (1916)  30D.  L.  R.  62. 

Order  of  one        126.  When  an  order  made  by  one  court  is  required  to  be  en- 
court  may      forced  by  another  court,  an  office  copy  of  the  order  so  made, 
by  aSother^    certified  "by  the  clerk  or  other  proper  officer  of  the  court  whicli 
made  the  same,  under  the  seal  of  sucli  court,  shall  be  produced  to 
the  proper  officer  of  the  court  required  to  enforce  tbe  same.  R.  S., 
s.  129,  s.  85. 

Proceeding  127.  Such  last  mentioned  court  shall,  upon  such  production 

on  order  of   of  the  said  certified  copy  of  such  order,  take  the  same  proceedings 
JouJt^'^  thereon  for  enforcing  the  order  as  if  it  was  the  order  of  the  court 

required  to  enforce  it.    R.  S.,  c.  129,  s.  85. 

The  practice  in  Ontario  is  that  on  production  of  an 
office  copy  of  the  order  certified  as  required  by  s.  126 
execution  may  be  issued  on  the  order  of  the  Court  of 
another  province  without  making  such  order  a  rule  of 
Court  or  obtaining  the  direction  of  a  judge:  Re  Do- 
minion Cold  Storage  Co.,  Lower ey's  Case  (1898)  18 
P.  R.  68. 

In  New  Brunswick  the  practice  is  on  production  of 
the  order  to  the  Registrar  to  enter  the  order  as  a  judg- 
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ment  of  the  Court  under  the  rules  made  under  the  Act  Sect.  127. 
by  the  New  Brunswick  Court  in  Trinity  Term,  1888, 
without  any  formal  motion  to  that  effect:    Be  Sove- 
reign Bank  (1915)  43  N.  B.  R.  519. 

128.  The    rules    of   procedure,    for    the   time   being,    as    to  Rules  as  to 
amendments  of  pleadings  and  proceedings  in  the  court,  shall  amendments. 
apply,  as  far  as  practicable,  to  all   pleadings  and  proceedings 

under  this  Act. 

2.  Any  court  before  which  such  proceedings  are  being  carried  Authority  to 
on  shall  have  full  power  and  authority  to  apply  to  such  pro-  "^'P  ^• 
ceedings  the  appropriate  rules  of  such  court  as  to  amendments. 
R.  S.,  c.  129,  s.  86. 

129.  No  pleading  or  proceeding  shall  be  void  by  reason  of  irregularity 
any  irregularity  or  default  which  may  be  amended  or  disre-  or  default, 
garded ;  but  the  same  ma^^  be  dealt  with  according  to  the  rules 

and  practice  of  the  court  in  cases  of  irregularity  or  default. 
E.  S.,  c.  129,  s.  87. 

See  the  notes  to  s.  108. 

As  to  amending  the  winding-up  petition  see  the 
notes  to  s.  12.  Where  the  liquidator  incorrectly  has 
brought  an  action  in  his  own  name,  instead  of  in  that 
of  the  company,  leave  may  be  given  to  amend.  See 
Ketit  V.  Communaute  (1903)  A.  C.  220. 

130.  Anv   powers  bv  this  Act  conferred  on  the  court  are  powers  con- 
iii  addition 'to,  and  not  in  restriction  of  any  other  powers  at  f^;i:^"'^''^^^|y^j.^ 
law  or  in  equity  of  instituting  proceedings  against  any  contri-  s^Uf^jemen''-'^ 
butory,  or  the  estate  of  any  contributory,  or  against  any  debtor  tary. 

of  the  company,  or  his  estate,  for  the  recovery  of  any  call  or 
other  sum  due' from  such  contributory,  debtor,  or  estate;  and 
such  proceedings  may  be  instituted  accordingly.  R.  S.,  c.  129, 
s.  90. 

131.  The  court  may,  as  to  all  matters  relating  to  the  wind-  w,s1,p.s  of 
ing-up,  have  regard,  so  far  as  it  deems  just,  to  the  wishes  of  creditors, 
the  creditors,  contributories,  shareholders  or  members,  as  proved 

to  it  by  any  sufficient  evidence.     R.  S.,  c.  129,  s.  19. 

131  \    Tlic  court  if  satisfied  that,  with  respect  to  the  whole  Soli.-itnrs 
or  anv   portion   of   the  proceedings,   the   interests  of  creditors,  j;;',',.;;';;;;^;;^ 
claimants  or  shareholders  can  be  classified,   may,  after  notice  piassos  of 
by  advertisement  or  otherwise,  nominate  and  appoint  a  solicitor  creditors. 
and  counsel  to  represent  each  or  any  class  for  the  purpose  of  the 
proceedings,  and  all  the  persons  composing  any  such  class  shall 
be  bound  by  the  acts  of  the  solicitor  and  counsel  so  appointed, 
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Sect.  131a.  ;iiu1  service  ujion  sueh  solieitor  of  notices,  orders,  or  other  pro- 

ceedii\£^s  of  which  service  is  required,  shall  for  all  purposes  be, 

and  be  deemed  to  be,  good  and  sufficient  service  thereof  upon  all 
the  persons  composing  the  class  represented  by  him;  and  the 
court  may,  by  the  order  a]ipoin,ting  a  solicitor  and  counsel  for 
any  class,  or  by  subsequent  oi'der,  provide  for  the  payment  of  the 
costs  of  such  solicitor  and  counsel  by  the  liquidator  of  the  com- 
pany out  of  the  assets  of  tlie  company,  or  out  of  such  portion 
thereof  as  to  the  court  seems  just  and  proper.  6-7  Ed.  VII. 
(1907),  c.  51,. 

No  meeting  is  required  under  this  section :  Re  Lon- 
don Fence,  Ltd.  {No.  1)  (1911)  21  Man.  91. 

Liquidator  ^32.  The  liquidator  shall  be  subject  to  the  summary  juris- 

subject  to      diction  of  the- court  in  the  same  manner  and  to  the  same  extent 
jnri°dtcfion    ^^  ^^^  ordinary  officers  of  the  court  are  subject  to  its  jurisdie- 
of  court.        tion ;  and  the  performance  of  his  duties  may  be  compelled  by 
order  of  the  court.     T^.  S.,  c.  129,  s.  30. 

See  the  notes  to  s.  33. 

Remedies  133.  All    remedies   sought  or   demanded   for  enforcing  any 

obtained  claim  for  a  debt,  privilege,  mortgage,  lien  or  right  of  property 
order'"™'^'"^  upon,  in  or  to  any  effects  or  property  in  the  hands,  possession 
or  custody  of  a  liquidator,  may  be  obtained  by  an  order  of  the 
court  on  summary  petition,  and  not  by  any  action,  suit,  attach- 
ment, seizure  or  other  proceeding  of  any  kind  whatsoever. 
K.  S.,  c.  129,  s.  39. 

Compare  Insolvent  Act,  1869,  s.  50;  Insolvent  Act, 
1875,  s.  125. 

The  section  lays  down  the  general  rule  that  the 
liquidator  and  the  estate  are  to  be  protected  from  vexa- 
tious litigation  and  that  claims  against  the  estate  must 
in  general  be  disposed  of  in  the  winding-up  and  not 
otherwise.  See  Re  J.  McCarthy  &  Sons  (1916-7)  38 
0.  L.  R.  3 ;  32  D.  L.  R.  441 ;  Re  Ontario  Bank  (1916-17) 
38  0.  L.  R.  242. 

Who  are  The   words   'all  remedies    sought,   etc.,'   apply  to 

affected.  creditors  who  have  proved  or  can  prove:  Archibald  v. 
Ealdon,  30  U.  C.  Q.  B.  30,  36.  Nor  need  the  claimant  be 
a  creditor  in  the  strict  sense ;  proceedings  by  cestnis  que 
trust  are  covered  by  the  section:  Stewart  v.  Lepage 
(1916)  53  S.  C.  R.  337,  Davies,  J.,  dissenting;  but  the 
section  does  not  apply  to  a  creditor  who  is  not  seeking 
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to  enforce  his  claim,  e.g.,  a  mortgagee  who  prefers  to  Sect.  133. 
stand  outside  the  liquidation :  Re  Kurtz  d  McLean, 
Ltd.  (1908)  11  0.  W.  R.  437,  439.  It  was  held,  however, 
under  s.  50  of  the  Insolvent  Act,  1869,  that  where  a 
mortgagee  desired  to  obtain  possession  of  assets  in  the 
hands  of  the  liquidator  he  must  proceed  hj  summary 
application:  Cromhie  v.  Jackson,  34  U.  C.  Q.  B.  575. 
A  lienholder  may  obtain  leave  to  pursue  his  remedies 
by  application  under  this  section :  Good  v.  Nepisiguit 
Lumber  Co.  (1911-13)  41  N.  B.  R.  57,  74. 

A  suit  can  not  be  entered  against  the  liquidator  Effect  of 
without  leave  of  the  Court:  RobiUard  v.  Bhuichet^^^^^^' 
(1901)  Q.  R.  19  S.  C.  383.  Where  a  trust  company  is  in 
process  of  liquidation  under  order  of  the  Court  in  one 
province  this  section  and  section  22  W'ill  prevent  a  suit 
being  brought  in  another  province  to  have  the  liquida- 
tor declared  a  trustee  of  moneys  deposited  w4th  the 
company  for  investment  and  for  his  removal  and  the 
substitution  of  a  new  trustee  and  the  vesting  in  the 
latter  of  the  securities  representing  the  moneys  de- 
posited: Steiuart  v.  Lepage  (1916)  53  S.  C.  R.  337.  The 
proper  procedure  in  such  a  case  is  an  application  by 
summary  petition,  ibid.,  })or  ldin,i>"t()ii  and  Anglin,  JJ. 
So  also  where  the  plaintiff  chiiiued  the  right  to  sue  the 
liquidator  for  the  price  of  goods  alleged  to  have  been 
taken  and  sold  by  the  latter,  whereby  the  phiintiff  was 
deprived  of  liis  right  of  stoppage  in  transitu,  it  was 
licld  that  ail  action  having  been  begun  without  leave 
was  barred  by  s.  133:  //.  J.  Carson  dc  Co.  v.  The  Mont- 
real Trust  Co.  (1915)  49  X.  S.  R.  50.  Where,  however, 
the  i)l;iiiitif(*s,  trustees  for  bondholders,  li.-id  (ihtaiiuMl 
leave  to  bring  an  action  against  tlie  defendants,  li(|ui- 
dators  of  tiie  mortgagor  company,  in  resjx'ct  of  assets 
alleged  to  be  mortgaged  under  the  trust  deed,  clnimini;' 
(1)  the  proceeds,  or  (2)  damages  foi*  conversion,  it  was 
hehl  that  the  hmguage  of  s.  13:'>  was  not  api)lical)le  to 
the  first  claim  and  tiiat  its  ap|)lieai»ility  In  llie  second 
was  doubtful:  Re  lUircti  Lake  Porlbnid  Cruniil  Co.. 
Natioual  Trust  v.  Trusts  and  (iuaranlrr  (1!>11)  24  (). 
L.  R.  286.  As  regards  land  mortgages  it  has  l)een  Im1«I 
that  tlie  section   is  applicabh'  to  tlie  case  of  a   single 
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Sect.  133.   iiu)rti>-age  only,  and  not  where  there  are  subsequent 
smmimry"    Hiortg-ages :  Bc  Canada  Cabinet  Co.  (1907)  9  ().  W.  R. 

pnnviMlinj;.       g\g^ 

S]iecial  circumstances  and  very  substantial  reasons 
are  required  to  justify  the  granting  of  leave  under  s.  22 
and  if  such  leave  has  been  granted  on  a  wrong  principle 
the  plaintiff  may  be  remitted  by  the  Appellate  Court 
to  his  rights  under  s.  133 :  Re  J.  McCarthy  S  Sons 
(1916-7)  38  0.  L.  R.  3;  32  D.  L.  R.  441. 

Is  the  rem-  It  has  been  held  by  the  Ontario  Court  of  Appeal 
sh-^?^^^^"  that  the  remedy  by  way  of  summary  petition  given  by 
s.  133  is  not  exclusive;  that  s.  133  must  be  read  mth 
s.  22,  the  former  section  laying  down  the  general  rule, 
the  latter  (providing  for  leave  to  bring  actions)  giving 
the  exception;  that  s.  22  is  to  be  followed  only  where 
there  are  no  exceptional  circumstances ;  that  s.  133  only 
applies  to  cases  reasonably  within  its  language.  It  was 
pointed  out  that  some  matters  are  beyond  the  jurisdic- 
tion of  the  Master  or  Referee  in  a  winding-up  pro- 
ceeding, e.g.,  he  can  not  make  a  vendor  account  for  a 
profit  which  has  accrued  to  him:  In  re  Hess  (1895)  23 
S.  C.  R.  644,  665,  666,  and  he  is  not  a  court  of  competent 
jurisdiction  within  the  meaning  of  s.  98  to  try  the 
question  of  a  transfer  alleged  to  be  an  unjust  prefer- 
ence: Hart  V.  Ontario  Express  (1898)  25  0.  R.  247. 
It  was  held  that  if  the  Referee  had  jurisdiction  to 
adjudicate  on  the  claims  in  the  winding-up,  he  had  a 
discretion  under  s.  22  to  give  leave  to  bring  an  action 
and  that  it  could  not  be  said  that  the  discretion  had 
been  improperly  exercised:  Re  Raven  Lake  Portland 
Cement  Co.,  National  Trust  v.  Trusts  afid  Guarantee 
(1911)  24  0.  L.  R.  286. 

So  also  in  Kurtz  S  McLean,  Ltd.  (1908)  11  0.  W.  R. 
437,  where  in  addition  to  the  claims  of  the  applicant 
(an  unpaid  vendor)  and  the  liquidator,  a  mortgagee 
claimed  an  interest  in  the  assets  in  question,  Mulock, 
C.J.K.B.,  ordered  that  if  the  mortgagee  was  willing  to 
attorn  to  the  jurisdiction  (which  he  could  not  be  com- 
pelled to  do)  then  the  rights  of  the  three  parties 
should  be  disposed  of  under  the  Act,  but  that  otherwise 
the  applicant  should  be  entitled  to  bring  an  action. 
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On  the  other  hand  in  Nova  Scotia  in  a  case  heard  Sect.  133. 
before  the  full  Court  it.  was  said  that,  apart  from  the 
prohibition  of  s.  133  against  proceeding  by  action, 
where  the  section  applies  the  remedy  is  exclusive,  the 
general  rule  being  that  where  a  new  statutory  remedy 
is  provided  it  is  the  exclusive  remedy :  H.  J.  Carson  ct 
Co.  V.  The  Montreal  Trust  Compamj  (1915)  49  N.  S.  R. 
50.  In  Steivart  v.  Lepage  (1916)  53  S.  C.  R.  337, 
Anglin,  J.,  at  p.  348,  regarded  the  petition  under  s.  133 
as  the  exclusive  means  of  obtaining  relief  so  far  as  the 
claimants  sought  a  declaration  of  trust  and  allocation 
to  the  trust  of  assets  in  the  hands  of  the  liquidator. 
Idington,  J.,  stated  at  p.  345  that  if  the  claim  was  not 
of  a  clear  and  undoubted  character  the  Court  might 
permit  some  more  suitable  remedy.  Brodeur,  J.,  was 
apparently  of  the  opinion  that  if  leave  had  been 
obtained  the  action  might  have  been  brought.  Dutf,  J., 
gave  no  reasons.  Davies,  J.,  dissented.  It  may  be 
pointed  out  that  both  of  the  last  mentioned  cases  were 
instances  of  actions  brought  without  leave ;  but  in  H.  J. 
Carson  &  Co.  v.  The  Montreal  Trust  Co.  the  Court  held 
in  effect  that  s.  133,  which  prohibited  actions  against 
the  liquidator,  and  not  s.  22,  which  prohibited  actions 
against  the  company,  governed.  The  judgment  of 
Anglin,  J.,  in  Steivart  v.  Lepage  looks  in  the  same 
direction. 

The  question  whether  the  remedy  under  s.  133  is 
exclusive  was  recently  considered  by  the  Court  of 
Appeal  in  British  Columbia  in  Michigan  Trust  Co.  v. 
Canadian  Puget  Sound  Lumber  Co.  (1918)  3  W.  W.  R. 
273.  The  plaintiff  trustee  for  bondholders  under  a 
mortgage  trust  deed  was  held  entitled  to  a  linal 
order  of  foreclosure,  leave  to  bring  the  action  having 
been  given.  Macdonald,  C.J. A.,  hold  that  the  contention 
that  the  remedy  under  s.  133  was  exclusive  could  only 
piTvail,  if  at  all,  when  the  case  falls  strictly  within  the 
class  of  cases  mentioned  in  the  section;  and  that  the 
c;ise  did  not  fall  within  the  section  because  the  mort- 
gaged premises  were  never  **in  the  hands,  possession 
or  control  of  tho  liquidator."  McPhillips,  J. A.,  held 
that  Steivart  \.  Ijcpagc  shonld  not  be  interpreted  as 
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Sect.  133.   1  oUliiii*-  that,  even  where  h'uve  has  been  j>Tanted,  such 
— '  an  action  is  not  niaintainahh'.     Galliher,  J.  A.,  con- 

curred in  upholding  the  right  of  action. 

Rules,  Regulations  and  Forms. 

j„^,„.ps  134.  A  majority  of  the  judges  oi'  the  court,  of  which  the 

iniiy"  make,  cliief  justice  shall  be  one,  may,  from  time  to  time  make  and 
frame  and  settle  the  forms,  rules  and  regulations  to  be  followed 
and  observed  in  proceedings  under  this  Act,  and  make  rules  as  to 
the  costs,  fees  and  charges  which  shall  or  may  be  had,  taken 
or  paid  in  all  such  cases  by  or  to  attorney.s,  solicitors  or  counsel, 
and  by  or  to  officers  of  courts,  whether  for  the  officers  or  for  the 
Crown,  and  by  or  to  sheriffs,  or  other  persons,  or  for  any  service 
performed  or  work  done  under  this  Act:  Provided  that  in 
Proviso  Ontario  the  judges  of  the  Supreme  Court  of  Ontario,  and  in 

C^iebec,  the  judges  of  the  Court  of  King's  Bench,  or  a  majority 
of  such  judges  of  which  the  chief  justice  shall  be  one,  shall  make 
and  settle  such  forms,  rules  and  regulations.  R.  S.,  c.  129, 
s.  92,  as  amended  by  6  &  7  Geo,  V.  (1916),  c.  5,  s.  2. 

Until  rules  135.  Until  such  forms,  rules  and  regulations  are  made,  the 

are  made,  various  forms  and  procedures,  including  the  tariff  of  costs,  fees 
rourt  tJr  and  charges  in  cases  under  this  Act,  shall,  unless  otherwise 
appl.v.  specially  provided,  be  the  same  as  nearly  as  may  be  as  those  of 

the  court  in  other  cases.    R.  S.,  c.  129,  s.  93. 

Until  rules  are  made  under  s.  134  the  general  rules 

of  practice  in  force  in  the  Court  administering  the  Act 

are  incorporated  by  reference  in  s.  135:  Re  Belding 

Lumber  Co.  (1911)  23  0.  L.  R.  255.    Section  135  read 

with  s.  2  (e)  and  s.  134  renders  applicable  in  Ontario 

che  procedure,  including  therein  the  rules  and  methods 

of  practice  current  in  the  Supreme  Court  of  Ontario 

.vhich  are  to  be  adapted  as  nearly  as  may  be  to  the  uses 

)f  the  profession  under  the  Winding-up  Act :  Re  Baynes 

Carriage  Co.  (1912)  7  I).  L.  R.  257,  (1913)  27  0.  L.  R. 

L44.  So,  where  the  practice  of  the  Court  is  to  support 

)etitions  by  affidavits  and  viva  voce  evidence  share- 

lolders  petitioning  for  a  winding-up  were  held  entitled 

lo  examine  the  company's  directors  as  witnesses  in 

oupport  of  the  petition,  ibid. 

As  regards  sales  the  ordinary  practice  of  the  Court 
will  apply  until  rules  are  made  under  s.  134 :  Re  Bolt  & 
Iron  Co.  (1885)  10  P.  R.  437. 
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Unclaimed  Deposits.  Sect.  136. 


136.  All  dividends  deposited  in  a  bank  and  remaining  un-  uuclaimed 
claimed  at  the  time  of  the  final  winding-up  of  the  business  of  dividends  to 
the  company  shall  be  left  for  three  years  in  the  bank  where  they  JJ^^\'"  '"^ 
are  deposited,  suliject  to  the  claim  of  the  persons  entitled  thereto. 

2.  If  such  dividends  are  unclaimed  at  the  expiration  of  ^^''^^^  And_^paid  to 
years  aforesaid  they   shall  be  paid  over   by  such  bank,   with  af^cr  three 
interest  accrued  thereon,  to  the  Minister.  years. 

3.  If  such  dividends  are  afterwards  duly  claimed  they  shall.  If  after- 
with  such  interest,  be  paid  over  to  the  persons  entitled  thereto.  ^^^\^^^^^ 
R.  S.,  c.  129,  s.  94. 

When  the  liquidators  had  passed  their  final  ac- 
counts and  paid  into  Court  the  balance  in  their  hands 
arid  that  balance  had  by  an  inadvertence  been  paid  out 
of  Court  to  parties  not  entitled  to  it,  it  was  held  that 
the  Receiver-General  had  such  an  interest  in  the  fund 
that  he  might  even  before  three  years  from  the  time  of 
payment  in  had  expired  apply  to  the  Court  for  an 
order  for  repayment  into  Court  of  the  fund:  Hoga- 
hoom's  Case  (1897)  24  A.  R.  470;  28  S.  C.  R.  192. 

AVhere  a  company  had  been  struck  off  the  register 
and  dissolved  under  s.  24  of  the  Alberta  Companies 
Ordinance  it  was  held  by  the  Alberta  Supreme  Court, 
Appellate  Division,  that  the  shareholders  had  a  rigiil 
to  bring  in  their  own  name  a  representative  action  to 
recover  assets  belonging  to  the  company,  and  that 
these  assets  did  not  vest  in  the  Crown  as  bona  vacantia: 
Emhree  v.  MiUar  (1917)  33  D.  L.  R.  331. 

137.  Tlif    iiioiK'v   deposited   in   the   bank   by   the  liquidator  M„ncy 
after  the  final  winding-up  of  the  l)usiness  of  a  company  shall  ;5^i"^-;;,t;;j' 
be  left  for  three  years  in  the  bank,  subject  to  be  claimed  by  j^fj,.,.  't,,,.^^, 
the  persons  entitled  thereto,  and  if  not  then  paid  out  to  such  years  to  bo 
persons,   shall    be    then   paid    over,    with    the    interest   accrued  JiV'Jj^;;,  „f 
thereon,  to  the   Minister,  and   if  afterwards   claimed   shall  be  Financo. 
paid,  witii  such  interest,  to  the   persons  entitled  to  tbe  same. 

K.  8.,  c.  129,  s.  41. 

Offences  and  Penalties. 

138.  Wben  a  winding-up  order  is  made,  if  it  appears  in  11i<' Cui.rt  ma.v 
course  of  such   winding-up  that  any  past  or  pre.'^ent  director,  Jj^,''*-;^,;:;';';/; 
manager,   officer  or   member   of   the   company   is  guilty  of  an  .j^^^ 
offence  in  relation  to  the  company  for  whieli  he  is  criminally 
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Sect.  138.   liablo,  the  court  may,  on  ilu"  application  of  any  person  interested 

in  such  wiiuling-up,  or  of  its  own  motion,  direct  the  liquidator 

to  institute  and  conduct  a  prosecution  or  prosecutions  for  such 
oflfence,  and  may  order  the  costs  and  expenses  to  be  paid  out  of 
the  assets  of  the  company.    E.  S.,  c.  129,  s.  96. 

Dostruction  139.  Every  person  who,  with  intent  to  defraud  or  deceive 

of  books  or    .)jiy   person,  destroys,  mutilates,   alters   or   falsifies  any  book, 

!lH«'i-oin"'^^      paper,  writing  or  security,  or  makes  or  is  privy  to  the  making 

of  any  false  or  fraudulent  entry  in  any  register,  book  of  account 

or  other  document  belonging  to  the  company,  the  business  of 

which  is  being  wound  up  under  this  Act,  is  guilty  of  an  indict- 

Peuaity.        able  offence  and  liable  to  imprisonment  in  the  penitentiary  for 

any  term  not  less  than  two  years,  or  to  imprisonment  in  any 

gaol  or  in  any  place  of  confinement  other  than  a  penitentiary 

for  any  term  less  than  two  years,  with  or  without  liard  labor. 

R.  S.,  c.  129,  s.  95. 

See  also  s.  415  of  Criminal  Code  (1906),  which 
renders  an  officer  or  employee  of  the  company  guilty  of 
sucli  an  offence  liable  to  seven  years'  imprisonment. 

Failure  to  140.  Any  liquidator,  director,  manager,  receiver,  officer  or 

*"'•(!" ^of"^^*^^  employee  of  a  company,  failing  to  comply  with  the  require- 
court.  ments  or  directions  of  any  order  made  by  the  court  under  this 

a  contempt.    ^^^^  ^-[^^n  ]^q  guilty  of  contempt  of  court  and  shall  be  subject  to 

all  process  and  punishments  of  such  court  for  contempt. 
Removal  of  2.  Any  liquidator  so  failing  may  in  the  discretion  of  the 

liquidator      court  be  removed  from  office  as  such  liquidator.     R.  S.,  c.  129, 
from  office.  ooon^A        too 

ss.  38,  39,  40  and  83. 

iiffusal  t>y  141.  Any  refusal  on  the  part  of  the  president,  directors, 

oilicersof       officers   01   employees   of  a   company  to  give   all   information 
-umjjauy        possessed  by  them  respectively  as  to  the  affairs  of  tlie  company 
information,   required  by  the  accountant  or  other  person  ordered  by  the  court 
under  this  Part  to  inquire  into  the  affairs  of  the  company  and 
to  report  thereon,  shall  be  a  contempt  of  court,  and  such  presi- 
Penalty.         dent,  directors,  officers  or  employees  shall  be  subject  to  all  pro- 
cess and  punishments  of  such  court  for  contempt.    R.  S.,  c.  129, 
s.  11. 

Failure  to  142.  I'lvei'y  liquidator  who  shall  not  within  three  days  after 

deposit  in       ^j^g  ^j^j^g  ^f  |he  final  winding-up  of  the  business  of  the  company. 

of^estSe"^^  depo.«it  in  the  bank  appointed  or  designated  as  hereinbefore 
provided,  any  money  belonging  to  the  estate  of  which  he  is 
such  liquidator,  then  in  his  hands  and  not  required  for  any  other 
purpose  authorized  by  this  Act,  with  an  account  of  such  money, 
and  a  sworn  statement  that  the  same  is  all  that  he  has  in  his 

Penalty.  hands,  shall  incur  a  penalty  not  exceeding  ten  dollars,  and  not 
less  than  ten  per  centum  per  annum  interest  upon  the  sums  in 
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his  hands  for  every  day  after  the  expiration  of  the  said  three    Sect.  142. 

days  on  which  he  neglects  or  delays  such  payment.     K.  S.,  c.  

129,  s.  40. 

143.  Every  person  being  brought  up  for  examination  before  Refusal  of 
the  court  after  the  court  has  made  a  winding-up  order,  or  ap-  witness  to 
pearing  before  the  court  for   such  examination,   who   refuses  subscribe 'is 
without  lawful  excuse  to  answer  any  question  put  to  him  or  to  a  contempt, 
subscribe    any    answer    made    by    him    on    such    examination, 

shall  be  guilty  of  contempt  of  court,  and  shall  be  subject  to  all 
process  and  punishments  of  such  court  for  contempt.  E.  S., 
c.  129,  s.  82. 

Evidence. 

144.  If  the  business  of  a  company  is  being  wound  up  under  Books  to  be 
this  Act,  all  books  of  the  company  and  of  the  liquidators  shall,  prima  fade 
as  between  the  contributories  of  the  company,  be  prima  facie  contents.  ^ 
evidence  of  the  truth  of  all  matters  purporting  to  be  therein 
recorded.    R.  S.,  c.  129,  s.  53. 

Compare  Imperial  Companies  Act,  1862,  s.  154. 

The  books  are  made  prima  facie  evidence.  Thus 
an  entry  in  an  allotment  book  (though  there  was  no 
record  of  a  meeting  on  the  date  of  the  entry)  coupled 
with  the  admission  of  the  contributory  was  prima  facie 
evidence  of  allotment  and  threw  on  the  contributory 
the  burden  of  proving  the  allotment  invalid:  In  re 
Great  Northern  Salt,  &c.,  Works,  Ex  p.  Kennedy 
(1890)  44  Ch.  D.  472.  The  section  does  not,  how-ever, 
make  the  books  prima  facie  evidence  in  favor  of  the 
liquidator  against  a  contributory  where  the  issue  is 
substantially  one  between  a  creditor  of  the  company 
and  the  person  proceeded  against  as  shareholder:  Rt 
International  Electric  Co.,  Ltd.,  McMahan's  Case 
(1914)  31  0.  L.  R.  348;  20  D.  L.  R.  451.  The  entries  in 
the  l)ooks  being  prima  facie  evidence  only  the  facts 
therein  stated  may  be  rebutted:  Pafje  v.  Austin  (1885) 
10  S.  C.  R.  132. 

145.  Every  affidavit,  allirmation  or  declaration  required  to  ^ffifi^vits, 
be  sworn  or  made  under  the  provisions  or  for  the  purfKisos  of  before  whom 
this  Act,  or  to  be  used  in  the  court  in  any  procoediug  iiiulrr  ''^^■'"■"• 
this  Act,  may  be  sworn  or  made  in  Canada  before  a  hqnidator, 
judge,    notary    j)ub]ic,    commissioner    Tor   taking   afTidnvits    or 
justice  of  the  peace;  and  out  of  Canada,  h-'T'in.  n\\y  judge  of  a 
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Sect.  145.  I'ourt.  of  record,  any  comiiiissionor  for  taking  aflfidavits  to  be 
used  in  juiy  court  in  Oanada,  any  notary  public,  the  chief  muni- 
cipal officer  of  any  town  or  city,  any  British  consul  or  vice- 
consul,  or  any  person  authorized  by  or  under  any  statute  of 
Canada,  or  of  any  province,  to  take  aflfidavits.  R.  S.,  c.  129, 
s.  88. 

Judicial  ^^^-  '^^^  courts,  judges,  justices,  commissioners  and  persons 

notice  of        acting  judicially  shall  take  judicial  notice  of  the  seal,  or  stamp 

orsignatm-?  ^^'  s^gnniuYe  as"  the  case  may  be  of  any  such  court,  liquidator, 

"  judge,   notary    public,    commissioner,    justice,    chief    municipal 

.  officer,  consul,  vice-consul,  or  other  person,  attached,  appended 

or  subscribed  to  any  such  affidavit,  affirmation  or  declaration  or 

to  any  other  document  to  be  used  for  the  purposes  of  this  Act. 

R.  S.,  c.  129,  s.  89. 

147.  When  any  order  made  by  one  court  is  required  to  be 
enforced  by  another  court,  the  production  of  an  office  copy  of 
the  order  so  made  certified  by  the  clerk  or  other  proper  officer 
of  the  court  which  made  the  same,  under  the  seal  of  sucli  court, 
shall  be  sufficient  evidence  of  such  order  having  been  made. 
R.  S.,  c.  129,  s.  85. 

See  the  notes  to  ss.  126  and  127. 

In  proceedings  in  a  court  of  a  province  other  than 
that  where  the  winding-up  order  was  made  to  set  aside 
an  attachment  made  after  the  winding-up  order,  an 
affidavit  by  one  of  the  liquidators  setting  out  the  fact  of 
the  making  of  the  order  was  held  to  be  sufficient  proof 
thereof:  Salter  v.  St.  Lawrence  (1896)  28  N.  S.  R.  335. 

148.  The  absence  of  mention  in  the  minutes  of  any  meeting 
of  contributories,  creditors,  shareholders  or  members  under  this 
Act,  of  the  production  of  the  liquidator's  bank  pass-book,  shall 
be  prima  facie  evidence  that  such  pass-book  was  not  produced  at 
such  meeting.    R.  S.,  c.  129,  s.  37. 


Copy  of 
order 

evidence  of 
order. 


Failure  to 
produce 
pass-book, 
how  proved. 


PART  II. 


Banks. 

Application  1^:9.  The  provisions  of  this  Part  apply  to  banks  only,  not 

of  Part.         inriuding  savings  banks.    R.  S.,  c.  129,  s.  97. 

Creditor  150.  The  application  for  a  winding-up  order  shall  be  made 

for  what         hv  a  creditor  for  a  sum  of  not  less  than  one  thousand  dollars. 
IpplT  '"      K.  S.,  c.  139,  s.  98. 
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151.  The   court   shall,   before   making   the    order,   direct   a   Sect.  151. 

meeting  of  the  shareholders  of  the  bank  and  a  meeting  of  the  — — : : 

creditors  of  the  bank  to  be  summoned,  held,  and  conducted  as  court  for 
the  court  directs,  for  the  purpose  of  ascertaining  their  respective  meeting  of 
wishes  as  to  the  appointment  of  liquidators.    E.  S.,  c.  129,  s.  98.  grg^and 

creditors. 

152.  The  court  may  appoint  a  person  to  act  as  chairman  of  Qjjjjirman  at 
the  meeting  of  shareholders,  and  in  default  of  such  appointment,  mectinsrs  u/ 
the  president  of  the  bank,  or  other  person  who  usually  presides  sbareuolders. 
at  a  meeting  of  shareholders,  shall  be  chairman.     E.  S.,  c.  189. 

£.  99. 

153.  The  court  may  also  appoint  a  person  to  act  as  chairman  chairman  of 
of  the  meeting  of  creditors,  and  in  default  of  such  appointment,  meeting  of 
the  creditors  at  the  meeting  shall  appoint  a  chairman.     E.  S.,  c.  ^^®  ^  °^^" 
129,  s.  99. 

154.  In  taking  a  vote  at  the  meeting  of  shareholders,  regard  voting  as  at 
shall  l)e  had  to  the  number  of  votes  conferred  by  law,  or  by  the  bank 
regulations  of  the  bank,  on  each  shareholder  present  or  repre-  ™^^  ^°^" 
sented  at  such  meeting.    E.  S.,  c.  129,  s.  100. 

155.  In  taking  a  vote  at  the  meeting  of  creditors,  regard  Voting 
shall  he  had  to  the  amount  of  the  debt  due  to  each  creditor,  ^y^j^ljjt^'^      • 
E.  S.,  c.  129,  s.  100. 

156.  The  chairman  of  each  meeting  shall  report  the  proceed-  Report  to 
ings  of  the  meeting  to  the  court,  and,  if  a  winding-up  order  is  Court 
made,  the  court  shall  appoint  one  or  more  liquidators  not  exceed-  Appoint- 
ing three  to  be  selected,  in  its  discretion,  after  such  hearing  of  "q^jj^^tQrs 
the   parties   as   it   deems  expedient,   from   among   the    persons 
nominated  by  the  majorities  and  minorities  of  the  shareholders 

and  creditors  at  such  meetings  respectively.    E.  S.,  c.  129,  s.  101 ; 
52  v.,  c.  .32,  s.  17. 

157.  If   no  one  has  been   so  nominated,   the   liquidator  or  c,„irt 
li(|ui(lators  shall  be  chosen  by  the  court.     52  V.,  c.  32,  s.  18.  appoints. 

In  general  it  may  be  stated  that  the  Conrl  will 
appoint  the  nominee  of  that  class  wliicii  is  most  inter- 
ested in  tlie  liquidation. 

And  when  the  double  liability  of  the  sliai-choldcrs 
of  a  bank  was  likely  to  be  called  up,  the  nominee  of  the 
creditors  was  preferred  to  that  of  liir  shareholders: 
Re  Central  Bank  (1887)  15  0.  K.  aoO;  Ur  Bank  of 
Liverpool  (1889)  22  N.  S.  97;  (1891)  18  S.  C.  R.  707. 

Tliero  is  nothing  in  the  provisions  of  the  Winding- 
up  Act  wliich  requires  that  botli  erecHtors  and  sliai'e- 
holders  should  be  represented  on  the  boai'd  of  ]i<|ui(hi- 
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Sect.  157.   tors:  Forsi/tlt  v.  lunik  of  Nova  Scotia  (1890)  18  S.  C. 

When  a  company  was  bciiii*'  wound  u\)  by  the  sheriff 
niulcr  the  Ontario  Voluntary  Winding-up  Act,  and  the 
assets  and  books  of  the  company  were  in  the  county,  he 
was  appointed  liquidator  by  tlie  Court  in  preference  to 
a  nominee  residing  out  of  the  county  of  the  petitioning 
creditor:  Re  Alpha  Oil  Co.  (1887)  12  P.  R.  298. 

In  lie  Commercial  Bank  of  Manitoba  (1893)  9  Man. 
342,  it  was  said  that  the  Court  is  confined  to  a  selection 
between  the  persons  nominated  at  the  meetings  pro- 
vided for  in  these  sections  but  may  exercise  its  discre- 
tion, and  it  is  not  bound  to  accept  the  choice  of  the 
majority.  Where  the  company  is  solvent  the  nominees 
of  the  shareholders  will  be  preferred,  but  if  it  be  in- 
solvent or  its  solvency  questionable  the  wishes  of  the 
creditors  should  be  preferred.  It  was  further  con- 
sidered undesirable  to  appoint  a  delator  of  a  company, 
even  if  the  company  held  securities,  if  the  security  was 
at  all  doubtful. 

Reservation  ^^^-  "^^^^^  liquidators  shall  ascertain  as  nearly  as  possible 
of  dividends  the  amount  of  notes  of  the  bank  intended  for  circulation  and 
standing  actually  outstanding,  and  shall  reserve  dividends  on  any  part  of 
notes.  the  said  amount  in  respect  of  which  claims  are  not  filed,  until 

the  expiration  of  at  least  two  years  after  the  date  of  tlie  winding- 
up  order,  or  until  the  last  dividend,  if  such  last  dividend  is  not 
made  until  after  the  expiration  of  the  said  time. 

Applied  to  '^-   If  claims  arc  not  filed  and  dividends  applied  for  in  respect 

subsequently  of  anv  part  of  the  said  amount  before  the  period  by  this  section 
filed  claims,    jij^jig^]^  ^j^g  dividends  so  reserved  shall  form  the  last  or  part  of 
the  last  dividend.    B.  S.,  c.  129,  s.  103. 

Publication"  ^^^'  I'ublication  in  the  Canada  Gazette  and  in  the  official 
of  notices.  gazette  of  each  province,  and  in  two  newspapers  issued  at  or 
nearest  to  the  place  where  the  head  office  of  a  bank  is  situate,  of 
notice  of  any  proceeding  of  which,  under  this  Act  creditors 
should  be  notified",  shall  be  sufficient  notice  to  holders  of  bank- 
notes in  circulation. 

In  Quebec,  2.  If  the  head  office  is  situated  in  the  province  of  Quebec, 

publication  „„,.  f,f  the  newspapers  in  which  publication  is  to  be  made  shall 

lu  L,nglisn  ,                                      ,  i-  i     t   •      -n      V  i          i  j.i         xi 

and  French,  be  a  newspaper  published  m  English  anrl  the  otiier  a  newspaper 

y)iibli>licd  in  French.    R.  S.,  c.  129,  s.  104. 
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PART  III.  Sect.  160. 


Life  Insurance  Companies. 

160.  The  provisions  of  this  Part  apply  only  to  life  insurance  Application 
companies,  and  to  insurance  companies   doing  life  and   other  of  Part, 
insurance,  in  so  far  as  relates  to  the  life  insurance  business  of 
such  companies.    E.  S.,  c.  129,  s.  105. 

Note  on  Insurance  Sections. 

By  section  162,  the  assets  are  to  be  applied  pro  rata 
towards  the  discharge  of  all  claims  of  policy  holders  in 
Canada.  There  is  no  definition  in  the  Winding-up  Act 
of  the  term  'policy  holders  in  Canada,'  but  there  is  a 
definition  in  the  Insurance  Act,  1917,  c.  29,  s.  2  (s). 
A  question  arose  in  Ontario  in  the  winding  up  of  the 
Massachusetts  Benefit  Association  as  to  the  meaning 
of  the  expression.  The  Master  ref  ea-red  to  this  defini- 
tion, and  in  a  measure  adopted  it,  but,  having  adopted 
it,  found  that  it  still  required  interpretation.  The  cir- 
cumstances were  that  a  policy  had  been  issued  on  the 
life  of  a  person  resident  in  Canada,  but  it  had  been 
made  payable  to  a  person  resident  in  the  United  States, 
and  the  question  was  ''  in  whose  favor,"  in  the  words 
of  the  corresponding  s-s.  H  of  the  former  Act,  the  policy 
was  issued.  The  claim  was  made  by  the  United  States 
citizen  aii<]  the  Master  held  that  the  persor.  on  whose 
life  the  policy  was  issued  was  the  person  in  whose 
favor  it  was  issued,  no  matter  to  whom  it  was  payable. 
The  case  does  not  appear  to  be  reported. 

T'nder  section  111  (section  170  of  this  Act)  in  the 
same  winding-nj),  scvci-al  claims  accrued  after  the 
date  of  the  winding-nj)  oi-dci-,  before  tlic  cxpii-a- 
tion  of  the  tiiirty  days  mentioned.  On  many  of 
the  policies  under  whicii  these  claims  arose  there 
accrued,  according  to  the  terms  of  (he  policy,  pre- 
miums after  the  date  of  the  winding-up,  and  before 
the  policy  became  a  claim,  the  death  of  the  policy 
holder  having  happened  some  nionliis  after  llie  wind 
ing-up  order,  Jind  the  premium  day  having  ]»assed  in 
the  meantime.  Tlie  premiums  naturally  were  not  i)aid 
because  the  company  had  gone  out  of  existence  as  a 
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Sect.  160.  living-  eoinpaiiy,  and  there  was  really  no  one  to  whom 
to  pay  tJie  preminnis,  the  liqnidator  not  representing 
the  company  as  a  going  concern.  These  cases  were 
treated  as  if  no  default  existed  on  the  part  of  the  policy 
holder  by  reason  of  this  non-payment,  but  as  a  condi- 
tion of  the  allow^ance  of  his  claim,  the  beneficiary  was 
required  to  pay  to  the  liquidator  the  amount  which  had 
thus  accrued  due  in  full,  and  then  he  was  collocated  on 
the  list  of  allowed  claims  for  the  amount  of  his  policy. 
These  decisions  were  followed  in  the  winding  up  of 
the  Covenant  Mutual  Benefit  Company.  It  has  also 
been  held  in  valuing  policies  under  s.  108  (ss.  165  &  166 
of  this  Act)  that  beneficiary  certificates  of  mutual  in- 
surance companies  had  no  value  beyond  the  amount  of 
that  portion  of  the  current  instalment  of  premium 
which  had  been  paid  and  remained  partially  unearned 
at  the  date  of  the  winding-up  order. 

The  case  of  Re  Merchants'  Life  [1901]  1  0.  L.  R. 
256,  is  not  in  conflict  with  this  view  as  it  was  determined 
on  the  particular  wording  of  the  Ontario  Insurance 
Act. 

Company  161.  Whenever  a  license  of  a  company  has  expired  or  been 

without  witli drawn  under  the  Insurance  Act,  and  has  not  been  renewed 
Ucense  liable  ^^^.^^.^  thirty  days  after  such  expiry  or  withdrawal,  the  corn- 
insolvency,  pany  shall  be  subject  to  the  provisions  of  this  Act  applicable 
to  the  case  of  insolvency  of  such  a  company,  except  in  case  of, — 
Exceptions.  (a)   a  company  which  previously  to  the  twenty-eighth  day  of 

April,  one  thousand  eight  hundred  and  seventy-seven,  was 
licensed  to  transact  the  business  of  life  insurance  in 
Canada  and  ceased  to  transact  such  business  before  the 
twenty-first  day  of  March,  one  thousand  eight  hundred 
and  severity-eight,  having  before  that  date  given  written 
notice  to  that  effect  to  the  Minister ;  or, 
(b)  a  company  licensed  under  the  Insurance  Act  to  transact 
the  business  of  life  insurance  in  Canada  which  has,  in 
manner  provided  by  the  said  Act,  procured  tlie  transfer  of 
its  outstanding  policies  in  Canada  to  some  company  or 
companies  licensed  under  the  said  Act,  or  obtained  the 
surrender  of  its  policies  as  far  as  practicable.  K.  S., 
c.  129,  s.  106. 

Application  162.  In   case   of  the   insolvency   of   any  company,   the   de- 

of  deposits     posits  of  such  company  held  by  the  Minister,  and  the  assets  held 

an-  asse    .     ^^  ^^^  trustees  under  the  Insurance  Act,  shall  be  applied  pro 

rata  towards  the  discharge  of  all  claims  of  policy-holders  in 
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Canada  dnlv  authenticated  against   such  company.     E.    S.,  c.    Sact.  162. 
129,  s.  107.  '  


163.  Upon  the  insolvency  of  any  company  and  the  making  claims  of 
of  a  winding-up  order  under  this  Act,  the  policy-holders  in  Can-  policy-hold- 
ada  shall  he  entitled  to  claim  for  the  full  net  values,  including  Canada, 
bonus  additions  and  profits  accrued,   of  their   several   policies 

at  the  time  of  the  winding-up  order,  less  any  amount  previously 
advanced  by  the  company  on  the  security  of  the  policies. 

2.  Such  claims  shall  rank  with  judgments  obtained  and  Kank  with 
claims  matured  on  Canadian  policies,  in  the  distribution  'of  the  ■J"'is"neiits. 
assets.    I?.  S..  c.  129,  s.  108. 

164.  The  liquidator  may  require  the  Superintendent  of  In-  valuation  of 
surance  to  value,  or  procure  to  be  valued  under  his  supervision.  Policies, 
the  policies  of  the  policy-holders  in  Canada,  on  the  basis  pre- 
scribed in  the  Insurance  Act. 

2.  The  expenses  of  such  valuation,  at  a  rate  of  three  cents  Expenses. 
for  eacli  policy  or  bonus  addition  so  valued,  shall  be  retained  by 
the  Minister  from  the  securities  held  by  him.     62-63  V.,  c.  43, 
s.  6. 

165.  Upon  the  completion  by  the  liquidator  of  the  statement  Sale  of  secu- 
to  be  prepared  by  him  of  all  judgments  against  the  company  f>^'^^  ^^'^ 
upon  policies  in  Canada,  and  of  all  claims  upon  policies  matured  order  of" the 
or  outstanding,  the  court  shall  cause  the  securities  held  by  the  <'t)"rt. 
Minister  for  such  company,  and  the  assets  held  by  the  trustees 
provided  in  the  Insurance  Act,  or  any  part  of  them  it  deems  fit, 

to  be  sold  or  realized  in  such  manner  and  after  such  notice  and 
formalities  as  the  court  appoints.    R.  S.,  c  129,  s.  108. 

166.  The  proceeds  so  realized,  after  paying  expenses  in-  Distribution 
currfd,  shall,  except  in  so  far  as  they  have  been  applied  under  "^  proceeds, 
this  Act  to  effect  a  re-insurance  of  policies,  be  distril)uted  pro 

raid  amongst  the  claimants  according  to  such  statement. 

2.  If  the  proceeds  are  not  sufficient  to   cover  in   full  all  Recourse  if 
claims  recorded  in  the  statement,  such  policy-holders  shall  not  jjot*  oovc/  " 
be  barred  from  any  recourse  they  have,  either  in  law  or  equity,  claims, 
against  the  company  issuing  the  policy  against  any  shareholder 
or  dii'cctor  thereof,  other  than  for  a  share  in  the  distribution  of 
the  proceeds  aforesaid,  or  in  respect  to  any  distribution  of  the 
genei-al  property  and   assets  of  the  company,  other  than  the 
deposit  and  the  as.sets  vested  in  trustees.    R.  S.,  c.  139,  s.  108. 

167.  \\'ti('ii('\cr  the  company  or  the  liquidator,  or  the  holder  <'i.,i,„  „„ 
of  the  j)olicy  or  contract  of  insurance  exercises  any  right  which '■■'"'•'■''■'■''ti"" 
it  or  he  has  to  cancel  any  policy  of  contract,  the  holder  sliall  be  ,"„i'tn,'ct.  " 
entitled  to  claim  as  a  creditor  for  the  sum  which,  uiuler  the 

terms  of  the  policy  or  contract,  is  due  to  him  upon  such  cancella- 
tion.    R.  8.,  c.  129,  s.  109. 
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Sect.  168.  168.  Tho  lit|uidator  shnll,  without-  tlie   filiiio;  of  any  claim, 

~  iiotico  or  oviik'iiee,  or  the  taking  of  any  action  by  any  person, 

om{itore°\o^ '"'^^^^^  "^  statonient  of  all  the  persons  appearing  "by  the  hooks 
be  prepared  and  records  of  tlie  olhcers  of  the  company  to  l)e  creditors  or 
dator''  ^''^"'"  ^'I'li'ii'^'it^  on  any  matured,  valued  or  cancelled  policy  or  con- 
tract of  insurance,  and  of  the  amount  due  to  eaj3h  such  person 
in  respect  of  such  claims,  and  every  such  person  shall  be  collo- 
cated and  ranked  as,  and  shall  be  entitled  to  the  right  of,  a 
creditor  or  claimant  for  such  amount,  without  filing  any  claim, 
Proviso  for  notice  or  evidence,  or  taking  any  action :  Provided  that  any 
such  collocation  may  be  contested  by  any  person  interested,  and 
any  such  person  who  is  not  collocated,  or  who  is  dissatisfied  with 
tlie  amount  for  which  he  is  collocated,  mav  file  his  own  claim. 
R.  S.,  c.  129,  s.  110. 


oon  testa- 
tion 


Copy  of 
statement  to 
be  filed. 


Notice  to  be 
given  by 
publication. 


Notice  to  be 
given  by 
mail. 


Claims 
accruing 
after  the 
winding-up 
order,  but 
within  oO 
days  thereof. 


Claims  ac- 
cruing after 
oO  days. 


Holder  giv- 
ing notice 
of  willing- 
ness to  re- 
insure. 


169.  'A  copy  of  such  statement,  certified  by  the  liquidator, 
shall,  forthwith  after  the  making  of  such  statement,  ])e  filed  in 
the  office  of  the  Superintendent  of  Insurance  at  Ottawa. 

2.  Notice  of  such  filing  shall  forthwith  ])e  given  by  the 
liquidator  by  notice  in  tlie  Canada  Gazette  and  in  the  official 
gazette  of  each  province,  and  in  two  newspapers  issued  at  or 
nearest  to  the  place  w^here  the  head  office  in  Canada  of  the  com- 
pany is  situate. 

3.  The  liquidator  shall  also,  forthwith,  send  by  mail,  pre- 
paid, a  notice  of  such  filing  to  each  creditor  named  in  the  state- 
ment, addressed  to  the  addresses  in  Canada  of  such  creditors,  as 
far  as  the  same  are  known,  and,  in  the  case  of  foreign  creditors, 
addres.'^ed  to  the  addresses  of  their  representatives  or  agents  in 
Canada,  as  far  as  the  same  are  known.    H.  S.,  c.  129,  s.  110. 

170.  'I'he  liolder  of  a  policy  or  contract  of  life  insurance, 
upon  which  a  claim  accrues  after  the  date  of  tlie  winding-up 
order  and  before  the  expiration  of  thirty  days  after  the  filing, 
in  the  office  of  the  Superintendent  of  Insurance,  of  the  statement 
referred  to  in  the  last  preceding  section,  shall  be  entitled  to 
claim  as  a  creditor  for  the  full  net  amount  of  such  claim  less  any 
amount  previously  advanced  by  the  company  on  tlie  security  of 
the  policy  or  contract,  and  the  said  statement  and  the  dividend 
sheet  shall,  if  necessary,  be  amended  accordingly:  Provided  that 
no  claim  which  accrues  after  the  expiration  of  the  thirty  days 
aforesaid  shall  rank  upon  the  estate  unless  nor  until  there  is 
sufficient  to  pay  all  creditors  in  full.    R.  S.,  c.  129,  s.  111. 

171.  If,  before  the  expiration  of  the  thirty  days  hereinbe- 
fore mentioned,  the  holder  of  a  policy  or  contract  of  life  insur- 
ance, on  which  a  claim  has  not  accrued,  signifi'es  in  writing  to 
the  liquidator  his  willingness  to  accept  an  insurance  in  some 
other  company  for  the  amount  which  can  be  secured  by  the 
dividend  on  his  claim  to  which  such  holder  is  or  may  become 
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entitled,  the  liquidator  may,  with  the   sanction  of  the  conrt,    Sect.  171. 

effect  for  such  holder  an  insurance  to  the  amount  aforesaid  in 

another  company  or  companies,  approved  of  hy  the  Superinten- 
dent of  Insurance,  and  may  apply  to  that  purpose  the  dividend 
on  his  claim  to  which  such  holder  is  or  may  become  entitled : 
Provided  that  such  insurance  shall  be  effected  only  as  part  of  a  Ke-insuranee 
general  scheme  for  the  assumption,  by  some  other  company  or  ""fentfral^'^'^ 
companies,  of  the  whole  or  part  of  the  outstanding  risks  and  sohcme. 
liabilities  of  the  insolvent  company.     R.  S.,  c.  129,  s.  112. 

The  Insurance  Act  (7-8  Geo.  V,  1917,  c.  29,  s.  42) 
now  makes  provision  whereby  the  liquidator  of  an 
insolvent  insurance  company  may,  without  the  consent 
of  the  policy-holders,  arrange  for  the  re-insurance 
of  the  contracts  of  the  policy-holders.  And  the  liqui- 
dator may  declare  that  any  section  of  Parts  III  and 
IV  of  the  Winding-up  Act  shall  not  apply.  See  also 
section  90  (2)  of  the  Insurance  Act  as  to  proceedings 
instituted  by  the  Attorney-General  for  the  making  of 
a  winding-up  order. 

172.  If  the  company  is  licensed  under  the  Insurance  Act,  Report  to 
the  liquidator  shall  report  to  the  Superintendent  of  Insurance  the  supenn- 
once  in  every  six  months,  or  oftener  as  the  Superintendent  re-  insurauce. 
quires,  on  the  condition  of  the  affairs  of  the  company,  with  such 
particulars  as  the  Superintendent  requires.    R.  S.,  c.  129,  s.  113. 

173.  Publication  in  the  Canada  Gazette,  and  in  the  official  What  is  snf- 
Gazette  of  each  province,  and  in  two  newspapers  published  at  or  ^Jjj*^"*'  ^ 
nearest  to  the  place  where  the  head  office  in  Canada  of  an  insur-  hohlors  of 
ance  company  is  situate,  of  notice  of  any  proceeding  of  which.  Policies, 
under  this  Act,  creditors  should  be  notified,  shall  be  sufficient 

notice  to  holders  of  policies  or  contracts  of  insurance  in  respect 
of  which  no  notice  of  claim  has  been  received.  R.  S.,  c.  129,  s. 
114. 


TAirr  \v. 


OTI[i:if  TIFAX   IJKE  INSURANCE  COMPANIES. 


174.   'I'bo   pi-ovisions   of  this    Part  aj)ply  only  to   insurance  Applifntion 
companies  other  than  life  insurance  companies,  and  to  insurance  •^''^  '''""*• 
companies  doing  life  and  other  insurance,  in  so  far  as  relates 
to  the  insurance  business  of  such  companies  which  is  not  life 
insurance  business.    R.  S.,  c.  129,  s.  ll'' 
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Sect.  175. 

When  a 
('(unpauv 
slmll  be 
tloeniod  in- 
solvent. 


Return 
premium. 


175.  Any  conipaiiy  sluill  l)e  (U'cinod  insolvent  upon  its  failure 
to  ]iay  any  undisputod  claim  arising,  or  loss  insured  against  in 
Canjiila,  upon  any  policy  held  in  Canada  for  the  space  of  sixty 
days  after  becoming  due,  or,  if  disputed,  after  final  judgment 
and  tender  of  a  legal  valid  discharge,  and,  in  either  case,  after 
notice  thereof  to  the  Minister. 
Time  for  2.  In  any  case  when  a  claim  for  loss  is,  by  the  terms  of  the 

Minister  ^^  po^icy,  payable  on  proof  of  such  loss,  without  any  stipulated 
delay,  thcnotice  to  the  Minister  under  this  section  shall  not  be 
given  until  after  the  lapse  of  sixty  days  from  the  time  when  the 
claim  becomes  due.    E.  S.,  c.  129,  s.  116. 

Application  176.  Any  deposit  held  by  the  Minister  for  policy-holders, 

ofj^eposit      g]^.^]]^  bg  applied  pro  rata  towards  the  payment  of  all  claims 

M^inister        duly  authenticated  against  such  company,  upon  or  in  respect  of 

policies  issued  to  policy-holders  in  Canada.    E.  S.,  c.  129,  s.  117. 

177.  Holders  of  policies  or  contracts  of  insurance  on  which 
no  claim  has  accrued  at  the  time  the  winding-up  order  is  made, 
shall  be  entitled  to  claim  as  creditors,  for  such  part  of  the 
premium  paid,  as  is  proportionate  to  the  period  of  their  policies 
or  contracts  respectively  unexpired  at  the  date  of  the  winding-up 
order. 

2.  Such  return  or  unearned  premium  shall  rank  with  judg- 
ments obtained  and  claims  accrued  in  the  distribution  of  the 
assets.    E.  S.,  c.  129,  s.  118. 

178.  Upon  the  completion  of  the  statement  to  be  prepared 
by  the  liquidator  under  this  Act,  the  court  shall  cause  the 
securities  held  by  the  Minister  for  the  company,  or  any  part  of 
them  it  deems  fit,  to  be  sold  in  such  manner  and  after  such 
notice  and  formalities  as  the  court  appoints. 

2.  The  proceeds  thereof,  after  paying  expenses  incurred, 
shall,  except  in  so  far  as  they  have  been  applied  under  this 
Act  to  effect  a  re-insurance  of  the  policies,  be  distributed  pro 
rata  among  the  claimants  according  to  such  statement. 

3.  If  the  proceeds  are  not  sufficient  to  cover  in  full  all  claims 
recorded  in  the  statement,  such  policy-holders  shall  not  be 
barred  from  any  recourse  they  have,  either  at  law  or  in  equity, 
against  the  company  issuing  the  policy,  other  than  for  a  share  in 
the  distribution  of  "the  proceeds  of  the  securities  held  for  such 
company  by  the  Minister.    E.  S.,  c.  129,  s.  118. 

179.  Whenever  the  company  or  the  liquidator,  or  the  holder 
of  the  policy  or  contract  of  insurance,  exercises  any  right  which 
it  or  he  has  to  cancel  the  policy  or  contract,  the  holder  sliall  be 
entitled  to  claim  as  a  creditor  for  the  sum  which,  under  the 
terms  of  the  policy  or  contract,  is  due  to  him  upon  such  cancella- 
tion.   E.  S.,  c.  129,  s.  118. 


Ranks  as 
judgment. 


Sale  of 
securities. 


Application 
of  proceeds. 


Recourse 
in  case  of 
insufficiency 
of  proceeds. 


Claim 
when 
policy 
cancelled. 
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180.  The  liquidator  shall,  without  the  filing  of  any  claim,    Sect.  180. 
notice  or  evidence,  or  the  taking  of  any  action  hy  any  person,  -  7 
make  a  statement  of  all  the  persons  appearing,  by  the  books  h,!='S"by 
and  records  of  the  officers  of  the  companj^,  to  be  creditors  or  liquidators' 
claimants  under  the  three  last  preceding  sections,  and  of  the 
amounts  due  to  each  such  person  thereunder.     E.  S.,  c.   129, 

s.  119. 

181.  Every  such  person  shall  be  collocated  and  ranked  as,  Collocation 
and  shall  be  entitled  to  the  rights  of,  a  creditor  or  claimant  for  and  rank, 
such  amount,  without  filing  any  claim,  notice  or  evidence,  or 

taking  any  action :  Provided  that  any  such  collocation  may  be  Contesta- 
contested  by  any  person  interested,  and  any  person  not  coUo-  tion. 
cated,  or  dissatisfied  with  the  amount  for  which  he  is  collocated, 
may  file  his  own  claim.     E.  S.,  c.  129,  s.  119. 

182.  A  copv  of  such  statement,  certified  by  the  liquidator.  Copy  to  be 
shall,  forthwith  after  the  making  of  such  statement,  be  filed  in  filed. 

the  office  of  the  Superintendent  of  Insurance,  at  Ottawa,  and 

notice  of  suoh  filing  shall  be  forthwith  given  by  the  liquidator  by 

notice  in  the  Canada  Gazette,  and  in  the  official  gazette  of  each  Notice  of 

province,  and  in  two  newspapers  published  at  or  nearest  to  publication. 

the  place  where  the  head  office  in  Canada  of  the  company  is 

situate.    E.  S.,  c.  129,  s.  119. 

183.  The  liquidator  shall  also  forthwith  send  by  mail,  pre-  Notice  by 
paid,  a  notice  of  such  filing  to  each  creditor  named  in  the  state-  mail, 
ment,  addressed  to  the  addresses  in  Canada  of  such  creditors. 

as  far  as  the  same  are  known,  and,  in  the  case  of  foreign  credi- 
tors, addressed  to  the  addresses  of  their  representatives  or  agents 
in  Canada,  as  far  as  the  same  are  known.    E.  S.,  0.  129,  s.  119. 

184.  Tlie  holder  of  a  policy  or  contract  of  insurance  upon  jf  „  ,.iaim 
which  a  claim  accrues,  after  the  date  of  the  winding-up  order,  jJ^'^^^J.^^^' 
and  before  the  expiration  of  thirty  days  after  the  filing,  in  the"rdor'but 
office   of   the   Superintendent  of   Insurance,   of  the   •'^t''^*^'^'^"^  ;^jj.^^"f^l]i„ 
aforesaid,  shall  be  entitled  to  claim,  as  a  creditor,  for  the  full  |,['sti,*toment 
net  amount  of   such   claim;  and   the  said   statement  and   the 
dividend    sheet  shall,   if  necessary,    be   amended   accordingly: 
Provided  that  no  claim  which  accrues  after  the  expiration  of  . 

the   thirty  days  hereinbefore   mentioned,   shall  rank   upon  the  claims  nc- 
estate,  unless  nor  until  there  is  sufficient  to  pay  all   creditors  C;";,7yg^"" 
in  full    E.  S.,  c.  129,  s.  120. 

185.  Before  the  expiration  of  the  tliirty  days  aforesaid,  the  n.-insurnnce 
liquidator  may,  with  the  sanction  of  the  court,  arrange  with 

any  incorporated  insurance  company,  approved  of  for  such 
purpose  by  the  Superintendent  of  Insurance,  for  the  re-insur- 
ance by  such  company  of  the  outstanding  risks  of  the  insolvent 
company,  and  for  the  assumption  by  such  company  of  the  whole 
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Sect.  185.   or  niiv  part  ol'  the  other 

n.  s.,*('.  i'.^!»,  s.  1-^1. 


lijiliililics  of  the   insolvent  company. 


rayineiit  of 
pi'oiuium. 


Application 
iif  surplus. 


186.  In  case  of  sucli  arratigeineiit  the  lii|iii(hit(»r  may  pay 
or  transfer  to  sueli  company,  such  of  the  assets  ol"  the  insolvent 
company  as  may  he  agreed  on  as  the  consideration  for  such 
re-insurance  or  assumption,  and  in  such  case  the  arrangement 
for  re-insurance  shall  he  in  litni  of  the  claim  for  unearned 
premium. 

2.  And  remaining  assets  of  the  insolvent  company  shall  be 
retained  by  the  liquidator  as  a  security  to  the  creditors  for  the 
payment  of  their  claims,  and  shall,  if  necessary,  be  so  applied, 
and  shall  not  be  returned  to  the  company,  except  on  the  order 
of  the  court  after  the  satisfaction  of  such  claims.  11.  S.,  c.  129, 
s.  121. 

187.  If  the  company  is  licensed  under  the  Insurance  Act, 
the  liquidator  shall  report  to  the  Superintendent  of  Insurance 
once  in  every  six  months,  or  oftener,  as  the  Superintendent 
requires,  on  the  condition  of  the  affairs  of  the  company,  with 
such  particulars  as  the  Superintendent  requires.  R.  S.,  c.  129, 
s.  122. 

What  pub-  188.  Publication  in  the  Canada  Gazette,  and  in  the  official 

lieation  of  gazette  of  each  province,  and  in  two  newspapers  published  at 
or  nearest  to  the  place  where  the  head  office  of  an  insurance 
company  is  situate,  of  notice  of  any  proceeding  of  which,  under 
this  Act,  creditors  are  to  be  notified,  shall  be  sufficient  notice  to 
holders  of  policies  or  contracts  of  insurance,  in  respect  of  which 
no  notice  of  claim  has  been  received.    E.  S.,  c.  129,  s.  123. 


Report  to 
Superinten- 
dent of 
Insurance. 


notice 
sufficient 
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Abortive  Company 

Shares  iu,  agreemeut  to  take,  210. 
Actions 

Company,  iu  name  of,  after  liquidator  appointed,  549. 

Deceit,  for,  548. 

Description  of  company  in  writ,  548. 

False   imprisonment,   for,   547. 

Mode  of  incorporation  need  not  be  set  out  in,  544. 

Service  of  process  on   company,  547. 

Shareholders,    between    company    and,    544,    545,    546,    547. 

Shareholders  suing  on  own   behalf,  549. 

When  company  should  be  plaintiff,  548. 

Winding-up,  stay  of  actions  on  occurrence  of.   785,   73G. 

Withdrawal  from,  by  company,  548. 
Administrators 

Trans'lVrs  by.     See  Transfer  of  Shares. 

Whether    are    shareholders',    319. 
Advantages  of  Incorporation,   51. 
Agencies.   Right   to   Establish,  113,   114. 
Agent 

Individual  liability  of,  116. 

See    also   '  Contracts.' 

Misrepresentation   by,  198,  199. 

Subscription,   made  by    unauthorized.   790. 
Agents 

Api)arently   acting  witiiin   authority,  142. 

Ap))ointment,  formalities  required.  131. 

'Authority  of,  when  contracting  for  cdniiiany,   133IT. 

Cour.so  of  dealing,  140. 

Do  facto,  139. 

Es-toppol,   141,  142. 

Holding  out,   140,  141.    161. 

Implied   warranty   of   authority,   146. 

Notice  to,  is  notice  to  company,  150. 

Ostensible  authority,  141,  142. 

Personal  liability  of,  146,  147. 

IVrsonal   liability  of  on   bills,   nnti's  and   cbfciin.s,    1  17.   14.S. 

Ratification.  148.  149. 

Torts  of.   liability  of  company    for.   149,   150. 
Allotment 

Catici4lation  of,  303.  304. 

Disiicnsed  with — 

Signatory    to    menKirandum    of   agreement,   7K*. 

Illegality,  informality,  etc..  as  a  defonre,  788.  789. 

Interpretation  of  term,  4. 


894  liNDEX. 

Allotn'.ent-  Continued 

Nooessity  for,  785,  780. 

Notk'p  of,  788. 

Provisional  directors,  by,  439,  442. 

Shares  of  no  par  value,  30. 

Withdrawal  of  application  before  notice  of,  780. 
See  also  Shares,  Directors. 
Amalgamation,  .'>. 

And  see  (Ontario  Act. 
Annual  Meeting 

Auditor  to  be  appi'inted  at,  537. 
See  Meetings. 
Annual  Returns,  f>.^3fT. 
Application  of  Act,  2. 
Application  of  Part  I.    (Dom.  Act),  2. 
Application  for  Incorporation,  27,  505. 

Applicants,  27,  33,.  39. 
particulars  as  to,  39. 

Conditions   precedent  to  be  established,  32. 

Chief  place  of  business,  38. 

Contents  of  application,  28,  33. 

Execution  of  petition,   39. 

Fees,  40. 

Form  of,  31,  32. 

Memorandum  of  agreement,   31,  40. 

Name  of  company,  33. 

Objects,  34,  35,  30,  37,  38. 

Place  of  head  office,  38. 

Procedure,  32. 

Proof  in  support  of,  40. 

Sliares,  38.. 

Share  warrants,  regulations.  38. 

Statement  of  capital,  38. 

Slock  taken,  39. 

Who  may  apply.  3.'!. 
Application    for    Sliares.      See    Slinres. 
Applicants  for  Incorporation,   27.   33,   39. 

Apprentices 

Liability  of  directors  for  wages  of.     See  'wages. 

Articles  cf  Association,  4. 
Attorney 

Acts  of.  bind  company,  115. 
Auditors 

Annual    meeting,    to    be    appointed    at,   5.37. 

Certificate  of,   ad   hoc,   543. 

Duties  of,  .539-543. 

First,  appointment  of  by  directors,  .5.38. 

Liability   of,  .540,  .541. 

Misfeasance  summons  against,  542. 

Notice  of  intention  to  nominate.  537,  .5,38. 
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Auditors — Continued 

Particulars  as  to  in  prospectus.  175. 

Powers  and  duties  of,  538,  530. 

Hemuneration  of,  538. 

Report  of,  to  be  laid  before  annual  uioetiug,  553. 

Report  to  shareholders,  538. 

Right  of  access  to  books,  accounts,  etc..  543. 

Secretary  of  State  may  appoint,  537. 

Vacancies,  filling  of  by  directors,  538. 
Authorized  Capital,  defined.  6. 
Averments 

To  be  recited  in  letters  i>atent.  53. 
Balance  Sheet 

Annual  meeting,  to  be  presented  at.  552,  553. 

Auditors  to  report  on,  538. 

Copy  of,  issuing  without  copy  of  auditors"  re])urt  attached.  539. 

Details  to  be  inserted  in,  553. 

Directors,  to  be  signed  by,  538. 

Shareholders,   right  to  iusjiect,  538. 
Bank 

Shares,  double  liability  on.  709,  SOU. 

Liciuidator;?  of,  appointment,  753. 
Banking 

Company  not  to  engage  in  business  of,  14. 

Not  to  be  carried  on  unless  power  e.vpressly  conferred,  4. 

I'owor    to  engage  in,  excluded.  14. 
Bankruptcy  Act,  079,  680. 
Banks 

I.c^i.slation   respecting,  1. 
Bills 

l'<Tsf)nal  liability  of  agents  and  oflicers  on,  147,  148. 
Bills   of  Exchange 

liorrowiui;   by.  .'15(1. 
Bills,   Notes   and    Cheques,    l.!3. 

Name  with   word  'limited"  must  apucai-  un,    150.    151. 

Seal  not  recjuired,  115. 
Bona    Vacantia,   K7. 
Bond,    1.  5. 

( "unjion,  5. 

K.'-is(.Tcd,   5. 
Bond  Mortgage 

I  )('scril)('(],  .5. 

See  iiJKu  Trust  Deed. 
Bondholdera 

Mixh'ficntion   of  rights',  417. 
See  ahso  Trust  Deed. 
Bonds 

{'.•■arer  and    regi.stered.   382-384. 

Hill    of    Exchange,    difference    between    bonds   and.   377. 

Bonus  of  coitiimiii   stock-,   L'iviiiL'  of.  on   instif  of  lionds,  .370.  .3.'^0,  ?,HCt. 
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Bonds — (\intinind 

IJoiul  niortga.m-.  iSce  Trust  I  )iH'd. 
Cboses  in  aotiou,  bonds  aro,  o84. 
Conimissiou    on    placiiiii,    particulars    to    hv    given    for    registration, 

352,  353. 
Contract  to  iiurehase,  385-387. 

Remedy  for  default  by  purchaser,  385. 
Measure  of  damages,  385,  386. 

Specific  enforcement  of,  385,  380. 
Copy  of  certificate  of  registratiuii  to  be  endorsed  on,  353. 
Coupon,  nature  of,  377. 
Coupons,  403. 

Debenture,   described.  371),  377. 
Debenture  &-tock  comiiari'd  with,  387,  .389. 
Default — 

Effect  of  winding-up   on    Iwudlioldcrs"    remedies.   -KI9.   410.   411, 
412,  733,  825. 

Enforcing  security  on,  406-412. 

Jeopardy,  409. 

Remedies  of  bondholders  or  trustee,  408ff. 

Who  may  exercise  remedies  on,  412,  413. 
Definition  of  term,  3. 

Delivery  of  particulars  to  Secretary  of  State,  352. 
Deposited   to   secure   advances,   when   not   to  be   considered   to  have 

been  redeemed,  350. 
Description  of  the  term,  370,  377. 

Endorsement  of  certificate  of  registration  on,  353,  398. 
Enforcing  security  on  default,  400-412. 

Right   as  to,   on   winding-up   occurring,   825. 
Equities,  transferable  free  from  any,  383,  384. 

as  against  unregistered  holders,  384,  385. 
Floating  charge,  380. 

Creation  of,  390,  391.  :!92. 

Crystallization  of,  394. 

Distress,  priority  of,  394. 

Equitable  mortgage,   priority   of,  394. 

Execution  creditors,  priority  over,  393. 

Garnishor,  priority  over,  393. 

Nature  of,  380,  390. 

Notice  of,  as  regards  specific  mortgagee,  393. 

Ordinary    course    of    business,    right    of    dealiuu'    with    property 
of  company  in,  391,  392. 

Payment  of  certain  debts  to  have  priority  over,  where  receiver 
appointed  or  bondholders  take  possession,  356,  357. 

Preferential    claims    under    Winding-up    Act,    priority    of,    356, 
357,  393. 

Registration  of  trust  deed,  containing,  351,  396,  397,  398. 

Restriction    against  creating   prior   charges,   393,   .394. 

Sale  of  bu.s'iness,  notwithstanding  floating  charge,  393. 

Specific  charge  taking  priority  over,  392,  .394. 
Interest  in  land,  whether  bonds  deemed  to  be  .an,   .384. 
Irredeemable,  350,  358,  377,  404. 
Irregularities  in  issue  of,  368,  369,  380. 
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Bonds — Continued 
Issuance,  378. 

Agreement  for,  380. 

By  individuals,  378. 

Debenture  holders*  action,  after  commencement  of,  379. 

Discount,  issuance  at  a,  379. 

Irregularity  in,  380. 

Oi)tion  to  call  for,  381. 

I'ast  debt,  for.  379. 

Prospectus,  where  issued  to  public,  173,  176,  381. 

Seal,  not  under,  378,  379. 
Modification  of  rights  of  bondholders,  417. 
Mortgage  bonds,  389-395. 
Perpetual,  3.50.  358. 

Power   to  re-issue   redeemed   bonds,   350. 
Pledge  of,  372. 

Presentation  for  payment,  378. 
Purchase,  contract  to  purchase,  385-387. 
Redeemed,  power  to  re-issue,  350. 
Redemption,  404,  405,  40G. 

Clogging  equity  of  redemption,  405,  406. 
Register  of  holders  of  debentures,  open   to  inspection,  356. 
Register  of  mortgages  to  be  kept  by  company,  355. 
Registered  and  bearer,  382-384. 
Re-iss'ue  of,  350. 
Series  of,  381,  382. 
Set-off  by  bondholder,  395. 
Specific  charge,  389. 

Notice  of  floating  charge,  393. 
Trust  deed.     See  Trust  Deed. 

Winding-up,  enforcing  rights  under  security  in  event  of,  743,  744. 
Bonus,  4.32. 
Books,    \'>. 

Arc.-s  to.  jiroccdure  for  obtaining,  .543. 
Auditor's  right  of  access  to,  5.'!8.  543. 
Defective,  5.32. 
Entries  in,  how  proved,  5.59. 

when    admissii)]e    as    evidence,    559. 
False  entries  in,  5.34,  880. 

Penalty,  560,  562. 
Inspection   of,  5.'>2,   ~t'.','.'. 

Auditor,  right  of,  5.34. 

Directors,  rights  of,  534. 

Sliari'holders  and  creditors,  by.  .532,  5,33,  5.37. 

I.'ii|uidatii)ii,  effi'ct  rui    riy:lit.  5.')J. 

Ri'fiisal  to  permit.  534. 

When   ordered   by   Coiirt.  .5.34. 
Irregularly  kojit,   how   (sw  ii(biiissii)]e  in   evidence,  559. 
I.i(|uid!ifor,  to  be  kept  by.  7<'i2. 
Minute  books,  5.32,  5.3.3. 
I'riina   facie  evidence,  557.  881. 

D.c.A. — 57 
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Books — Con  till  ik  <l 

rroduction  of,   rol'us;il   to  iiiiikc,  'uVi. 
Refusal  of  inspection,  penalty,  5G2. 
Shareholder,  appearing  in  books  as,  effect  of,  785. 
Stock  ledger,  10. 
Transfer  hook,  10. 
What  they  must  contain,  HMl. 

U'hether  included  in  ,uenei-al  cliarjic  of  ;ill  property,  366. 
Borroxring; 

Authoi-ity,  hy-law  conferrinj;,  .'54!). 

lionds.     See  '  I'.onds.' 

Borrowins  hy-law,  42,  43,  349,  306-369. 

By-law  for,  how  far  necessary,  36()-369. 

By-law,  required  by  banks',  42,  43. 

By-law,  passed  by  provisional  directors,  360. 

By  bills  of  exchange  or  promissory  notes.  .350. 

Borrowing   powers,   349ff. 

Debentures.     See  '  Bonds.' 

Facilities  of  companies,  52. 

Information   as   to   mortgages,   charges,   351ff. 

Particulars,  delivery  of  to  Secretary  of  State,  351,  352,  353. 
Interference  with  powers  of  directors,  as  to,  303. 
Irregularity — 

Rule  in  Royal  British  Bank  v.  Turquand,  4S9,  490. 
Irregularities  in  exercise  of  borrowing  powers,  366-369. 
Power  to  borrow  money,  100. 

To  mortgage,  106. 

After  acquired  property,  107,  108. 
Powers — 

Conferred   by   the   Act.  361. 

Exercise  of,  358. 

Implied   and  express,  359-361. 

Limited,  360,  361. 

Procedure  for  exercising,  362,  363. 

Semi-public  corporations,  360. 

Trading  company,  359,  360. 
Precautions    to    be    observed    by    persons    lending    money    to    com- 
panies, 361,  362,  369. 
Procedure   for  exercising  borrowing   powers-,   362,   363. 
Purpose  of,  lenders  not  bound   to  incjuire,  361. 
Liquidator,  by,  769. 

Registration  of  mortgages  and  charges,  351.  352,  358,  398. 
Restriction  on  amount,  violation  of,  373. 
Security    for    existing    debts,    giving,    distinguished    from    borrowing, 

358,  369,  370,  371. 
Security,  nature  of.  whicli  may  be  given.  .364,  365,  .366. 
Ultra  vires — 

Effect  of.  373. 

Directors,  remedy  again.st,  374,  .375. 
measure  of  damages,  375. 

Tender's  right  of  subrogation,  374. 

Relief  in  case  of,  374. 
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Borroxiring — Continued 

Remedy  against  directors,  374. 
.Securities  ultra  vires,  but  debt  valid.  375.  376. 
Uncalled  capital,  mortgage  of,  364. 
See  also  '  Bonds.'  '  Bond  Mortgage,'  '  Trust  Deed.' 
Business 

Commencement  of,  65. 

See  '  Commencement  of  Business.' 

Commencement  of,  by  company  with  shares  of  no  par  value,  31. 

By-lavrs 

Authorizing  holding  of  shares  in  other  companies.  217-220. 
Confirmation — 

Individual   assent   of   shareholders,    distinguished   from,   505. 
Defined.  5. 

Deposit  in  department  rtMiuired  in  certain  cases,  450. 
Evidence  of.  547,  560. 
Bonds,  debentures,  etc.,  for  issuing,  350. 
Borrowing  monej"  for,  349.  350. 

See   Borrowing. 
Calls  on  shares,   making,  280. 
Confirmation  of,  in  certain  cases.  463,  491. 
Consolidate  shares,  to,  264. 
Corporations   without  share   capital,   of,   46. 
Directors — 

Powers  of,  to  pass.  463,  465. 
Distinguished  from  resolutions,  491. 
Illegal,  examples  of,  492. 
Increase  capital  to,  264. 

Irregularity  of,   in   respect  of  borrowing,  368. 
I'reference  shares,  creating.     See   Preference   Shares. 
F'urchase  fi-actions  of  shares,  to,  264. 
Shareholders'    control   over,   481,   482. 
Shareholders,   power  to   pass,   excluded.  492. 
Subdivide  shares,  to  264. 
Calls 

Amr.unt  of,  2-83. 

Amount  to  be  called  up  within   first   year,  274,  276. 

By-law,  prescril)ing  mode  of  making  calls.  281. 

By-law.  wliother  necessary,  280,  2S1. 

Ccs'tui  <iue   tru.st,   obligation   to   indcninify   trustee   against,  280. 

Contributory,   commencement  of  liability,  801. 

Date   of   payment,   283. 

Defences  to  action   for  calls — 

Denial    tliat    defendant    liecanie   a    sluireholder.    292. 

Infancy.  293,  294. 

Other  deffrnces,  293. 

Payment,  292. 

Transfer  of  shares'  before  call.  29."',. 
Definitif.n  of  'Call,'  276. 
Delegation  of  power  to  make.  284,  299. 
Directors  allowing  to  remain  unpaitl.    191. 
Disability  of  shareholders  wliere  calls  in  Jirrears-.  297,  298. 
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Calls — I'ontiii  uvd 

Discrotitm   of  iliiH'ctors   in    iimlviim.   LiTtl,  -11.   L!78,   -8^. 

Wheu   iutoi-fi'i-fd   wilb,  277. 
Disorganization  of  coiupauy,  effoi't  of,  L'NI},  2S8. 
Duty  of  directors.  294,  295. 
Enforceniont  of  payment  by  action,  27r>,  291. 
Executors,  liability  for,  280. 
Forfeiture   for   non-payment,   275. 

See  Forfeiture  of  Shares. 
How  made,  280. 
Interest  on,  274. 

Inequality  in  making  calls,  effect  of,  277,  278. 
Instalments,  distinguisbed  from,  278,  279. 

Forfeiture  on  non-payment  of.     See  Forfeiture  of  Shares. 

Tnuisferability  of  sbares  on  which  instalments  in  arrear,  279. 
Irregularity   in  making,  284. 

Curing  of,  284. 

Waiver  of,  284,  285. 
Misrepresentation,  defence  to  action   for  calls,  2(t2. 
Mortgage  of  arrears  of,  364. 

Non-payment  of,  shares  not  transferable,  309,  323,  324.. 
Notice  of,  287,  288,  289,  290. 
I'ayment  in  advance  of,  275,  291. 

Interest  allowed,  rate  of,  275,  291. 

Priority  for  return  of  moneys  in  winding-uj),  835. 
Place  of  payment,  283. 
Procedure  for  making,  281,  282. 
Proof  of  making,  28.7. 
Regularity  of,  283. 
Release  from  liability  for,  280. 
Res'olution  making,  280,  282. 

■Sharebolders  in  arrear  as  to,  not  entitled  to  vote,  513. 
Shares  with  calls  unpaid  not  transferable,  309,  323,  324. 

Wbere  call  made  after  date  of  transfer,  313. 
Successive,  285,  286. 
Transfer  before  and  after  calls,  293. 
Trustee,  not  liable  for,  292. 
Unequal,  may  not  be  levied,  524. 

Voting  rights,  loss  of  where  calls  in  arrear,  298.  513. 
When  deemed  made,  274,  290. 

Cancellation  of  Shares,  109,  303. 
Allotment,  cancellation  of,  303. 
Construction  of  power  to  cancel,  303. 
Meaning  of  term,  .303. 
When  power  excluded,  303. 
Wliere  illegal  agreement  to  issue  shares,  304,  305. 

Capacity 

Provincial  comi)anies,  27.     See  al.so   '  Powers.' 
Capital 

Alteration  of,  264-274. 

I'rocedure  for,  272-274. 

See  also   Increase   of   Capital.   Ileduciion   of   Capital,    Sub- 
divLsion  of  Shares  and  Consolidation  of  Shares. 
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Capital — Contin  ued 

Decrease.     See  Reduction  of  Capital. 

Division   into  shares,  51. 

Impaired,  as  ground  for  winding-up  order,  700. 

Increase.     Sec  Increas-e  of  Capital. 

Paid-up,   6. 

Tower  to  reduce.  111. 

Return  of.     See   Preference   Shares. 

Subscribed,  f>. 

Subscription  of,  before  commencement  of  business,  65,  546. 

Uncalled,  mortgage  of,  364. 

Capital  stock,  defined,  6. 
See  also  '  Shares.' 
Certificate  of  Incorporation 

Revocation  of.  87. 
Certificates  of  Registration 

Fees  for,  ti."). 
Certificate  of  Stock,  5.     See  also  Share  Certificate. 
Chairman,  513,  520. 

Casting  vote  of,  at  meetings,  513. 

Decision  as  to  proxies,  526. 

Poll,  directing  taking  of,  at  meeting,  530. 

Rights  and  duties  of,  526,  527. 

Change  of  Name 

Company  may  obtain,  57. 
Forum,  59. 

Grounds  of  objection  to  name,  GO,  61. 
Procedure,  59. 

Rights'  or  obligations  not  affected,  57. 
Secretary  of  State,  by,  56. 
Who  may  apply,  58,  59. 
Characteristics  of  Companies,  48. 

Charge 

Floating.      See   Ponds. 

Specific.     See  Bonds. 
Charter 

Cancellation  of,  545,  546,  547. 

Defined,  7. 

Forfeiture,  12. 

And  see  Forfeiture  of  Charter. 

Fraud,  obtained  by,  cannot  lie  set  up  as  defence.  545. 

Irregularity  in  obtaining,  when  a  defence  to  action  by  company.  545. 

Non-user,  87. 

Sale  of.  440. 

Secondary  evidence  of,  5C/). 

Surrender  of.     See  Ontario  Act. 
See  nl.so  Letters  Patent. 
Cheques 

I'lTsunal  liability  of  agents  and  oHicers  on.   117.  14.S. 

Chief  Place  of  Business 

See    'Head    Ollice.' 
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Classes  of  Corporations,  -1!). 
Clerks 

Liability  of  diroi-tors  fur  wimos  of.     Sre  '  Wasos." 

Collateral   Security 

Holder  of  sharers'  as,   liability  of,  Kiti.   KIT.   I(i9. 
Moaniiii;  of  term.  l(i!). 

Coniity 

Rule  of,  applied  to  eoiupauieis,  3S,  27. 

Commencement  of  Business,  45.  (i."). 

Before    ruijiiired    capital    subscribed,    ~A6. 

Borrowing   i)o\ver.s,    exercise   of   before    roiuirements   complied    with, 

3Gy. 
Company  with  shares  of  no  par  value,  31,  6G. 
Contributories,  non-compliance  by  company  with   requirements,  how 

affecting,  67. 
Directors,  liability  for  premature,  66,  512. 
Effect  of  non-compliance  with  requirements,  66. 
Liability  of  directors  for  premature,   66,   512. 
Requirements,  65,  66. 

Commission 

Debentures,    for    procuring    subs'criptious    for,    filing    of    particulars, 

352,  353. 
Disclosure  in  prospectus  of  amount  or  rate  of,  174. 
Common  Seal 

See  Seal. 
Companies 

Joint  stock,  51. 
Advantages  of,  51. 

Limited  liability,  51,  52. 
Division  of  capital,  51. 
Borrowing  facilities,  52. 
Powers  of  directors,  58. 
Transmissibility  of  shares,  53. 
Shares.  53. 

Companies'   Clauses 

Part  IL,  563,  564. 
Company 

Distinguished   from   partners-hip,  49,   51,  52. 

Private,  49,  176,  177. 

Public,  49. 

Quasi  public,  49. 

Special   Act,   incorporated   by,   49,   50. 

Under  Act,  nature  of,  7. 

Unincorporated,  58. 

With  shares  of  no  par  value,  7,  30,  31,  47.  48. 

Commencement  of  business  by,  31,  66. 

Dividends  of,  31. 

Conditional   Subscription,  245,  789. 
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Conditions   Precedent 

Xon-compliauce  as  ground  for  forfeiture  of  charter,  71. 
Non-performance  iu  respect  of  letters  patent,  12,  13. 
To  obtaining  corporate  status,  545. 
To    legal    organization,    546. 
Conditions  subsequent 

Xnii-fulfilmi'nt  as  gruuiul  for  fcjrfciture  of  charter,  72. 
Consolidation   of    Shares 
By-law  for,  264. 
Procedure.  264,  274. 
Contracts 

Agent  of  company,   115. 
Agents — 

Formalities'  in  appointing,  131. 
See  also  Agents. 
Agentib  and  officers,   authority  of.  133ff. 

Agents  de  facto,  139,  140. 

Apparently   acting  within   authority,   142. 

By-laws,   authority   conferred   by,   134.   135. 

Course  of  dealing,  140. 

Directors,   delegation    by,   134. 

Directors   general   agents,   134. 

Estoppel,  141,  142. 

Evidence  of  authority,  134. 

Jycading  principles,   135-139. 

Ostensible  authority,  141. 

When  employed  by  directors,  136. 
Agents,  officers  and  servants,  made  by,  118. 

Capacity  to  enter  into,  119. 
Bills,  notes  and  cheques,  133. 
Construction   of   section   32,   117. 
Executed   contracts — 

Enforced   where  not  under  s'eal,  123fif. 

Not  enforced  where  not  under  seal,  122,   123. 
E.xecutory  contracts  not  under  seal,  not  enforced,  127. 
Form   of  contract,   130. 
Formalities  retjuired  to  be  observed,  121. 
History  of  section  32,  117. 
Limitations  on  capacity  to  enter  into,  119.  120,  121. 

pre-iiicorporatioii    contracts,    119,    120. 

Sub.s'criptioii    tor  shares   before   incnrpnTatinn.    12<». 

T'ltra  vires  contracts,  120. 
See  also  '  I'ltra  Vires.' 
Inli-r-insurance,  11. 
Xaiiif  of  company    inci'rrcctl.v  stated   in,   l.'U. 

Ofli.'.TS 

.\utli..rity  <>{.  1.';.".ir. 
Power  to  bind  company — 

Manager  and  managing  director,  143. 

President.  144. 

Secretary,  145,  14G. 

Vice-President,  145. 
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Contracts — Con  tin  ucd 

I 'art   porforniiince,   123. 

Provisional,   (»7. 

Troviufial    legislation    alToctins    contracts    of    Dominion    companies, 

15).  -JO.  21,  22. 
Seal,  necessity   for,  121  IT. 

Common  law  doctrine,  128. 

E.xceptions  to,  128,  129,  130. 
(^>ntracts  in  pursuance  of  charter,  128. 
Trading  corporations,  12J). 

Executory  contracts,  not  under  seal,  enforced,  130. 

Leases,  126,  127. 
Contributory,  5. 

Abscondinj;-,  arrest  of,  801. 
Bankruptcy  of,  800,  801. 

Books,  may  be  ordered  to  hand  over,  801,  802. 
Calls,  commencement  of  liability  for,  801. 
Liability  of,  a  debt,  8(X). 

Money,  may  be  ordered  to  hand  over,  801,  802. 
What  to  include.  819. 
Who  is  a,  084,  780.  784,  786. 
Contributories 
Calls  on,  803. 

Consideration   of  possible  failure  to  pay,  803. 

Discretion    of    Master,    804. 

Enforcement  of,  803. 

Instalments,   where   shares   payable   by,  804. 

Payment  into  bank,  803. 

Order  for,  803. 

Settling   list    a   condition    precedent,    803. 

Suing  on  judgment  for,  804. 
Classes  to  be  distinguished,  779. 
Costs  of,   782,   783. 
Defences  of.  780ff. 
Defined,  780. 

Ilolder  of  fully  paid  shares  may  be  placed  on  list  of,  684,  780,  786. 
Laches,  by  liquidator  will  not  relieve,   773. 
List  to  be  settled,  779,  780,  781,  782. 

Fully  paid  shareholders  may  be  placed  on,  786. 
Payment,  Court  may  order,  by,  802,  803. 
Practice,  in  settling  list,  780,  781. 
Rights  of,  Court  shall   adjust.  804,  807). 
Settling  list — 

Jurisdiction   of  ]\Laster,   780,   781,   782. 

Removal  from  list,  782. 
Shareholder,  fully  paid,  may  be  placed  on  list,  684,  780,  786. 
Control 

Allotment  for  purpose  of  obtaining,  233,  234. 
Sale  of.  precautions  to  be  taken,  339. 
Corporate  Status 

Conditions  precedent  to  obtaining,  545. 
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Corporation 

Dftineil.  0. 

Powers,  provisions  of  Interpretation  Act  relating  to,  3,  4. 

Residence  of.  114,  115,  548. 

Without  pecuniary  gain,  28. 

Certain  provisions  of  Act  not  to  apply,  29. 

Corporations 

Aggregate  and  sole.  7. 
Classes  of,  7,  49. 
Domestic  and  foreign,  7. 
Private,  7,  50. 
Public,  7,  50. 
Quasi-public,  7,  50. 
Semi-public — 

Borrowing  powers,  .360. 
Statutory,   100. 

With  shares  of  no  par  value,  7.  30.  31,  47,  48. 
Without  share  capital,  7,  28,  46. 
By-laws  of,  46. 
Exemptions  enjoyed  by,  47. 
Members  may  demand  inspection,  535. 
Procedure  for  incorporation,  40. 
Corporator,  6. 
Corporators 

Liability  where  no  company  is  created.  215. 

Court 

Defined,  3. 

Discharging  functions  of  liquidator,  778. 

Creditors 

Liability  of  shareliolders  to,  159-164. 

liight  to  make  copies  of  annual  summary,  .5.55. 

Ri'^'ht  to  make  extracts -from  books,  532. 

S'et-off   against   creditors'   action   against   shareholder,    Kil-KKi. 

See  also  '  Winding-up.' 

CTOvm. 

Priority  of,  in  winding-up,  8f)9,  810. 

Damages 

For  breach  of  agreement  to  transfer  shares,  :V.\J. 

For  refusal  of  company  to  register  transfer,  ."..■'.5.  336. 

Measure  of,  in  action  for  deceit.  194. 
Deadlock,  ground  for  windinR-u|).  701. 
Debenture,  difniition.  3,  8. 
Debentures 

S.'i'  I!. .nils. 

Debenture  Stock 

Definition,  3. 

Distinguished   from  bonds,  .387-389. 

Copy  of  certificate  of  registration   to  be  endorsed  ....   ,M-rtihentc^  of. 

353. 
See  Bonds. 
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Deceit 

Action   against  coriiDrntion   Tor,   .>1,S. 
■    Action  for.  for  nn.sri'])rcsciit;itiuii  in   itrosix-ctus.  l!)."!,  101.  l!)r>. 
See  also  rrosfpectns. 
Definitions,   all. 

Tr:uiiiiii   coiiipMnx'.   .'5.10. 
Director 

Auditor,   may   not  be  appointed,  537. 
Liabilitj' — 

Balance  sheet,  issuing  without  auditor's  rei)ort  attached,  530. 
Managing  director,  authority  of,  135. 

Kislit  of   inspection    and    tailing   copies   I'roin   company's   books,   534. 
Directors 

Allotment — 

By   incomplete   board,  233. 
Delegation  of  powers  of,  283. 
Auditors — 

Filling  vacancies  in  office  of,  538. 
Fixing    remuneration   of,    538. 
May  appoint  first,  538. 

Accounts,   need   not   test   accuracy   of,   543. 
Borrowing  by,  340ff. 

Interference  with  powers  of,  363. 
See  also  '  Borrowing.' 
By-laws,  463,  491,  492. 
Calls  by.     See  Calls. 
Changing  number  of,  procedure  for,  450,  451. 

Non-compliance  with  Act,  effect  of,  451,  452. 
Commissions   taking,   472. 
Company  acting  as  director,  448. 
Consent  to  act,  445,  447. 
Contracts  of,  with  company,  475-480. 
Action  to  set  aside,  480. 
By-law,  necessity  for,  476. 
By-laws  authorizing  contracts,   477. 
Disclosure,  necessity  for,  478,  479. 

Right  of  director  to  enter  into  contracts  with  company,  475. 
Shareholders,  sanction  of,  476,  477,  478. 
Contract  to  take  qualification  shares,  445,  447. 
Criminal  liability  for  false  statements  in   prospectus,  203. 
De  facto,  460,  461. 

Carrying  on  affairs  of  company,  assisting  in,  445. 
Liability   of.   430,   495,  512,   556. 
Restraining  from   acting,  461. 
Delegation  by,  134,  485. 
Allotment,  233. 
Calls,  284,  299. 
Disbursements,   indemnifying  for,  462. 

Disclosure  by,  when  contracting  with  company,  478,  479. 
Discretion — 

Calls,  discretion  to  make,  can  not  be  delegated,  284,  299. 
Transfer  of  shares  not  fully  paid  up,  permitting,  309,  321,  323. 
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Directors — Continued 

Transfer  of  shares,  when  shareholder  indebted  to  company,  309, 
324. 
Disqualified  directors,  presence  of,  on  board,  436.  437,  456. 
Disqualification,  448. 

Absenting  themselves  from   meetings.  449. 

Bankruptcy,  449. 

Contract,  being  interested  in.  4.o0. 

Holding  any  other  office,  449. 

Making  unauthorized  profit.  449,  450. 

Where  directors  contract  with  company,  477. 
Diverting  company's  business  in  their  own  favor,  470.  471. 
Duties — 

Reserve  fund,  as  regards,  435,  436. 

See  also  '  Powers  and  Duties?,'  infra. 
Election  of,   444,   452,  453. 

Agreement  by  company  for  election,  452. 

Ballot  by,  453,  454,  455. 

Equitable  jurisdiction  to  set  aside,  450,  458. 

Formal,  when  unnecessary,  455. 

Mandamus.   458. 

Mandatory  injunction,  458. 

I'lace  of,  452,  453. 

Procedure  to  set  aside,  457,  458,  459. 

Quo  warranto,  457,  458. 

Regularity  of.  4.56,  457,  458,  459,  460. 

Scrutineers,   also  candidates,  457. 

Shareholders,  right  to  elect,  where  no  directors  in  office,  456. 

Vacancies,  filling  of,  by  directors,  453.  455. 

Yearly,  453,  454. 
Examination  of,   in  support  of  winding-up  petition.   TOti. 
Executive  committee  of.  485,  486. 
Exercise  of  powers,  487-492. 
Failure  to  elect,  how  remedied.  443,  444. 
Fees  of.     See  '  Remuneration.' 
Fiduciary  relationship,  469. 

Termination  of,  473. 

Termination   on   wind'ng-up.   758. 
Future  shareholders,  liability  to,  469. 
rjeneral  agents  for  c{)mpany,  134. 
Imjilied  warranty  of  authority  by,  102,  105. 
Infoni[)lete  board,  powers  of.  455,  456. 
Increase  of,  by-law  for,  450. 

Indemnified  in  suits  respecting  execution   of  ollice.  A('>'2. 
Individuals,  no  authority  if  acting  ns,  4S5. 

Ratification   by  shareholders,  485. 
Interest  of,  to  be  stated  in  prosjiectus.  175. 
IrreRularity  in  proceedings  of,  489,   190. 
I.iahility,  4.92-499. 

Allowing  transfer  of  shares  to  insolvent,  506. 
exoneration    from    liability,   .506. 

Bills  and  notes,  4^6. 

Bonus  .s'hares,    permitting   iillotnient,   683. 
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Directors — Continued 

l?onus   shares,    truiisforring,    '.V2U.   (iS.'>. 

t'oiitributiim,  riglit  of,   ITS.   1!)().    li)7. 

Criminal  liability,  208,  4!)S. 

Doclariiis  dividencl  wIumi  company  iiisulvciit.  .")05. 

Exonoration  from  liability,  50."). 
De  facto  directors,  430,  495,   512,  55(;. 
Dividends  improperly  declared,  31,  429,  430,  431,  497,  505. 
Dividends  out  of  capital,  497. 

See  also  Dividends. 
C.ifts.  to   refund  secret,  212. 
Irregularly  appointed,  430,  495,  512. 
Limited,  failure  to  use  word,  498,  499,  501. 
Loan  to  shareholders,  assenting  to,  506,  507. 
Misfeasance  of,  493ff. 
Negligence,  for,  494. 

Articles,  relieving  against,  493. 
Non-attendance   at  meetings',  495,   869. 
Non-intervention  in  company's  affairs,  495. 
Penalties,  498. 

Permitting  transfer  to  be   registered  in   contravention  of  equit- 
able rights,  262. 
Premature   conimencement  of  business,  06,  512. 
Profit,  secret,  472,  473,  478,  479. 
Prospectus — 

Statements  in  prospectus,  177. 

Wrongfully  inserting  name  of  director  in  prospectus,  178.- 
Resignation,  effect  of,  496. 
Secret  profit,  472,  473,  478,  479. 
Torts,  liability  for  their  own,  497. 
Transferring  bonus  shares,  329,  683. 
Ultra  vires  acts,  for,  102,  105,  496,  497. 
Wages  of  clerks,  labourers,  etc.,  507ff. 
And  see  '  Wages.' 

Wrongful  declaration  of  dividend,  31,  429-31,  497,  505. 
See  also  '  Misfeasance.' 
Meetings  of,  487. 

By-laws,  491,  492. 

Chairman's  casting  vote,  488. 

Interested  director  not  to  be  counted  in  making  quorum,  490. 

Irregularities  in  proceedings,  489,  490. 

in  regard  to  calls,  283,  284. 
Minutes,  489. 

Neglect  to  attend,  not  misfeasance,  495,  869. 
Notice  of  business,  488. 
Notice  of  meetings,  487,  488. 

Directors  absent  from  the  country,  487. 

Special  business,  488. 

Waiver  of,  487. 
Personal  attendance,  488. 
Quorum,  436.  437,  490,  491. 
Resolutions,  491. 
Strangers,  presence  of,  at,  489. 
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Miuimum  uumber  of  board,  436. 
Minute   book  of,   489. 

No  right  of  insiiection   by  shareholders,  53o. 
Misapplication  of  funds,  attempted  ratification,  525. 
Misfeasance.  493ff. 

Names,  addresses  and  calling  to  be  recorded  in  books,  532. 
Non-intervention  in  company's  affairs,  495. 
Penalties  for  infraction  of  provisions  of  Act,  561. 
Penalty — 

Annual  summary,   for  non-compliance   with   requirements   as  to, 

554,  556. 
For  making  false   entries   in    and   refusing  inspection   of   books, 

562. 
For  refusing  to  produce  books  and  answer  (luestions  on  examina- 
tion by  inspector,  563. 
See  also   Penalties. 
Personally   interested   in   contract,   adoption   by   company,   525. 
Position  of,  465-475. 

Agents  and  trustees,  466,  468. 
Contracting  in  own  names,  liability,  466,  467. 
Fiduciary  position,  469,  473,  758. 
Powers  of,  53,  480ff. 

Arrangements  with  creditors,  483. 

Borrowing   money,   340,    350. 

Borrowing  powers.     See  '  Borrowing.' 

By-laws,  to  pass,  94,  95,  463,  491,  492. 

Cease  on  appointment  of  liquidator,  754,  755,  758. 

Compromise  disputes,  to,  482. 

Continuance   after   appointment   of   litiuidator,   754. 

Contracts,   483. 

Delegation  of  powers,  96,  485-487. 

Agents,  officers  and  servants,  134,  486,  487. 
Examples  of  powers,  482. 
Executive  committee,  ai)pointing,  485,  486. 
Exercise  of   powers,  482.  483. 
Fiduciary  donees  of  power.s^  469,  470. 
Raising   money,    483. 
Shareiiolders  interfering  with,  481. 
Termination   of  powers,  484. 
I  It  I  a    vires   .-Hts  of,   ratification,  484. 
Powers  ami  Duties,  463. 

By-laws,  94,  95,  46.3,    191.    1!I2. 
As  to  stock,  463. 
Borrowing  for,  .'MOIT, 

Directors,  (lualification,   remiiiierMlioii.   444,   463.  503. 
Dividends,  46'!, 
Agents  and  ollicers,  46.''i. 
Meetings,  463, 
Penalties.    (Cn. 
Condiiet   'if  (iiiiiii.'iiiv 's   nlTiiirs.    16.'!. 
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Directors — (^ni  tinned 
Provision!!!- 

IJon'owing  by-law.   power  to  pass.  ?>(\9. 

Death  of.  443. 

Dolejiation  of  powers,  435). 

IVrmaueut  directors,  replaeiiiK'  by.  43,  443. 

Powers  of.  437,  4«S,  439,  440,  441. 
Under  the  Act.  441,  442. 
Under  Bank   Act.  440. 

Procedure  by.  443. 

Termination  of  riinclioiis.  442. 
Purchase   of  company's   i)roperty,   by,   470. 
Qualification,  444. 

Absolutely,    holding   shares.   44G,    447. 

Acting  without,   not  misfeasance,  869. 

By-laws  res-pecting,  444,  463. 

Calls,  not  in  arrear  as  to,  447. 

Eligibility,   how   enquired   into,   447. 

In   hi.s  own   right,  holding  .shares,  44(i. 

Joint  holding  of  shares,  447. 

Loss  of,  448. 

Registration  not  necessary,  447. 

Mode  of  payment  for  shares,  447. 

Share  warrants,  holding  of,  not  to  qualify  a  director,  310. 
Quorum,   acting  without.  436,   437,  490. 

■Filling  vacancies  when  no,  4.3r». 
Uemuneration,  499ff. 

By-law,  necessity  for,  503,  504. 

Capital,  out  of,  501,  502. 

Forfeiture  of  right  to,  502.  503. 

Gratuities,  500. 

Misconduct,   forfeiture   by   i-eason   of.   503. 

Paid-up  shares,  issue  of.  by  way  of  remuneration.  502. 

Past  services.  500,  501. 

Unjustifiable  pay  men  Ls-,  500. 

Waiver  of,  502. 
Resignation,  450. 

Effect  on  liability,  496. 
Restriction  of  powers,  53,  481. 

Restrictions  on  appointment  or  advertisement  of,  445. 
Secret  profits,  472,  473,  478,  479. 
Sending  out  proxies  naming  themselves.  529. 
Single  director,  authority  of,  1.34. 
Special  general  meeting  to  elect.  444. 
Terminating  appointment,  454. 
Transfer  of  shares — 

Duty  to  confirm.  314. 

Consent  necessary  where  shares  not  fully  paid-up.  .309.  321.  323. 

Entitled  to  reasonable  time  to  make  enquiries,  340. 

May  decline  to  allow  -where  shareholder  indebted,  309.  .324. 

Transfer  of  their  own  shares,  consenting  to,  471,  472. 
Travelling  expenses,   indemnifying  for,   462. 
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Directors — Continued 

Trustees  and  agents  of  company,  466,  467. 
Trustees,  not  generally,  for  shareholders,  407,  468. 
Ultra  vires  acts — 

Liability  for,  496,  497. 
Ratification  of,  484,  485. 
Ultra  Tires  borrowing,  remedy  against,  in  case  of,  374.  375. 

Measure  of  damages,  375. 
Ultra  vires  resolution,  concurrence  in.  869. 
Vacancies,  after  end  of  term.  444. 
Filling,  436,  437. 
Power  to  fill.  455. 
Discount 

ilduds,  issuance  at,  379. 
Issue  of  shares  at,  109,  234. 
Discovery 

Liquidator,  compelled   to   make,   767. 
Disorganization 
Effect  of,  69. 
Dissolution 

ElTert  on  property  of  company,  7.">. 

Distress 

Sfe  Winding-up. 
Dividends 

Accretions  to  capital,  payment  out  of.  421. 

Apportionment  of,  420. 

Bonus,  432. 

Capital  and  income.  433. 

Capital — 

Fi.\ed  and  circulating,   -i-o.  426. 
Payment  out  of,  420flf. 

Cash,  whether  payable  otherwise  than  in.   419,  420. 

Circum.stances  under  which  i)ayable,  418,  419. 

Common  shares,  declarin-j:  on.   in   derogation  of  rights  of  preference 
shareholders,    524. 

Companies    subject    to    the    .Vet.    ruh-s    api)licabh\    in    declariiii;    divi- 
dends', 427. 

Deduction   of  debts   of   shareholder    from,   418. 

Direetors.  liability  for  dividends  improperly  decland.  .11.    129.31. 

Illwal.   liability  of  directors,    197. 

Impairing  capital,  113,  418. 

Liability  of  directors  and  odicers,  ."05. 

Inspection,  nun-payment  nut  .i  ground  for  order  directing.  5;!7. 

Limitation  of  shareholder's  claim  for,  419. 

Lost  cai)ital,  whether  must  be  restored  before  dividends   piiid.    12211. 

.Not  to  impair  capital,  113,  418. 

Payalile  rateably  on  number  of  shares  held,  420. 

Payment  out  of  cajtital,  2.")7,  420fr. 

Position   of  shareholder   rer'eiving.    VM. 

Preference  shares,  in  respect  of  ,  257.  431,  432. 

Procedure  for  declaring,    12t). 
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Dividends — ( 'on  tin  lud 

Ki'sorvo  fund,  4;M-4iUi. 

ISliarohoUlcr.    iu'tion    by.    ;iK!ii"'<t    dirt'ctor.    wlicic    (lividciid    ilk'iiitlly 
declaivil.  -JL':». 

Shareholders,  iutei'lVrciuc  b.v.   witli   deelaratioii  ol'  dividend,  -120. 

Shares  of  no  nominal  nv  par  value.  (li\idend  <»n,  .'ll. 

Share  warrants,  pro\idini;  for  pauiient  b.v  eouiioiis,  uOi). 

Stock  dividend,  419. 

Suit  to   recover,   419. 

Tenant  for  life  and  rt  inaindernian,  432,  4o3,  434. 

Wasting  assets,  declaration  out  of,  428,  429. 

When  company  insolvent,  liability  of  directors  and  ollicers,  505. 

Withdrawal  of,  419. 
Divisible  Profits,  8. 
Domicile  of  Company,   113,   114. 
Dominion  Legislation 

Not  repeaiablc  by  provincial,  21,  22,  23. 
Double  Liiability 

r>aok  shares,  on,  799,  800. 
Duplicate 

Detiuition  of,  550. 
Elections 

See  '  Meetings  '  and  '  Directors.' 
Estate 

Liability   in   respect  of   shares,   106-1 G9. 
Estoppel 

Of  company  as  regards  payment  fur  shares,  158,  159. 

Of  shareholder,  by  his  acts,  241. 

Transferor  and  transferee  of  shares,  331. 
Evidence,  55711. 

See  also  '  Books.' 

Books,  of,  547. 

By-law,  of,   547,  500. 

Charter,  secondary  evidence  of,  500. 

Incorporation,   how   proved,   560. 

Inspectors,   report  of   to   be   evidence,  536. 

I-rctters  patent,  in  what  ca.ses,  conclusive  proof  of  contents,  5G0. 

Of  minutes  of  directors'  meetings,  480. 

I'roof  by  declaration  or  affidavit,  560. 
of  service  by  registered  letter,  560. 
Executions 

Levied  after  winding-up  order,  747. 
before  winding-ui>  order,  746. 

Lien  negatived  by  s.  84  of  Winding-up  Act,  748. 

Ileturn  after  winding-up  permitted,  748. 

Shares,  against,  222. 

Void  after  win<ling-up  order,  744. 

Executive  Committee  of  directors,  485,  486. 
Executor 

J-iahiJity  of,  in  respect  of  shares,  160-169. 
Voting  rights,  172. 
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Executors 

Of  deceased  shareholder,  iu  wiuding-up,  784. 

Transfers  by,  262,  263. 

Whether    shareholders,    3,    319.  , 

Existing   Companies 

lucorpoi-ated  by  Act,  iucorporation  of  under  Part  I.,  55. 
"  Incorporation  of,  54. 

Proceedings   for   incorporation   of   chartered   companies,   55. 

Publication  of  notice,  55. 

Return  to  Minister.  55. 
False   Imprisonment 

Action  auainst  company  for,  547. 
Fees 

Establishing  tariff,  62.  ^ 

Tariff  of,  62. 
Filing   Returns 

Fees   for,   64,  65. 
Floating  Charge,     See  '  Bonds.' 
Flotation,  8. 
Foreign  Companies 

Licensing  of.    See  '  License.' 

WindiuK-up  of,  694,  695,  696. 
Forfeiture 

Land  of  company.   ri.i;]its  of  Crown,  110. 
Forfeiture  of  Charter,  (kSlf. 

■Collateral    proceeding,   raising   in,   69. 

Conditions  precedent  not  complied  with,  71,  72. 
subsequent  not  complied  wilh,  72. 

Effect  of.  73. 

Oeneral  rules,  68. 

Ontario  Act,  provisions  of,  60.  74,  605. 

Partial   annulment,    73. 

Procedure  for,  74. 

Scire   facias,   68. 
Forfeiture  of  shares,  305. 

I!y  illegal  board  of  directors,  452. 

Cancellation    of   forfeited   shares.   29(!. 

Deceased  s'hiu'ehoider,  301. 

Duty  of  directors  in   respect   of,  277,  278. 

Effect  of,  294,  296. 

For   non-i»ayment  of  calls,   275. 

Instalments,  non-payment  of.   procedure  for  forfeiture.  279. 

Irregularities  in.  2!t9.  .•'.0<». 

Creditors  cannot  take  ailvantage  of,  300. 
Liquidators  can   not   take  advantage  of,   3<Mi,  7!M. 

Liability   of  shareholders,  275. 

Li(|uidator.  may  not   Uike  advantage  of  irregularities,  .'!(M».  791. 

X(!tice  ()f.  dispensing  with.  V.OO,  '.',()]. 
Form  of,  301. 

n.c.A.--58 
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Forfeiture  of  Shares — ('uiitiinnd 

rioc'odure  for,  oOl.  oOL'. 

Koyularity  of  forfeiture,  liilS.  U!)!). 

Re-issue  of  forfeited  shares,  296,  297. 

Remedy   of  s'liareholders  for   improper   forfeiture,   301. 

Resolution,  preliuiiuary  to  forfeiture,  301. 

For,   form   of,  302. 
Revocation  of,  301. 
AVhen    i)ower   exists,   294. 

Fcruiation  of  'New  Companies.   14. 

Forms.  ,">(Jo-570. 

Tresci-ibed   by   (lovernor-iii-Cnuneil.  <!."). 

Founders'  Shares,  8,  173. 
Fraud 

Subscription,  induced  by.  790.     See  also  Prospectus. 

Garnishee  summons  issued  after  windins-up  order,  748. 

General  Meeting 

See  ■  Meetings.' 
General  Manager 

Sale   by.  441.     See  also  "Manager." 
Guarantee 

r,y   ("ompauy.  90.  104.   105. 

Head  Office 

Books  to  be  kept  at,  532. 

By-laws  regarding,  45. 

Change  of,  by-law  for,  450. 

Process,  service   upon  company   at,  543. 

To  be  named  in  application,  38. 
Holding  Out,  140,  141. 
Hypothec.     See  Mortgages  and  Charges. 
Implied  Warranty  of  Authority 

By  agent,  146. 

P.y  directors,  102,  105,  496,  497. 
Inchoate  Company 

Action  for  good.s'  supplied  to,  .5.50. 

Supply  of  goods  to,  1.33. 
Incorporation 

Advantages  of,  48,  51. 

Application  for,  28. 

See  'Application  fm-   Incorixiration.' 

Certain  companies  excepted  from   Part  I.,  14. 

Date  of,  .54. 

Distribution  of  legislative  powers,  15,  16,  23,  24,  25. 

Existing  companies,  .54. 

For  certain  purposes.  14. 

Incidents  of.  48. 

Jurisdiction  to  incorporate.  26. 

Of  Parliament  of  Canada,  14,  24,  25,  26.         , 

Mode  of,   under  Dominion   Act,  2. 
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Incorporation — Continued 

Objects,  incorporation  of  companies  witli  provincial,  15,  16. 

Power  to  incorporate,   note  regarding,   14. 

Proof   of,    560. 

Provincial  objects,  companies  with,  15,  16. 
incorporators,  S. 
^increase  of  Capital 

Allotment  of  new  shares,  264,  269. 

Conditions   precedent,  269. 

Confirmation  of  by-law  for,  264. 

Illegal,  votes  of  holders  of  new  shares.  269. 

Illegally   effected,  shares  allotted  on,  250. 

Procedure  for,  272. 
Indoor  Manage^uent 

Rule  as  to,  m,  138,  489. 
Infant 

Applying  for  shares,  251. 

Petitioner  for  incorporation,  12. 

Hepudiation  of  shares  by,  251. 

Transfer  of  shares  to,  251. 
Injunction 

To  restrain   u^e  i>f  name,  60,  61,  62. 
Inspection 

Copies  of   instruments  creating  mortgages,  inspection   of.   356. 

Evidence  in  support  of  demand  for,  535. 

Expens'es  of,  535. 

Minute  books,  inspection  by  shareliolders.  533. 

Officers  and  agents,  duty  of,  to  produce  books,  535. 

Order  for,  grounds  of,  537. 

Not  because  no  dividends  paid,  419. 

Penalty  for  refusing  inspection  of  books,  562. 

For  refusing  to  produce  books  and  answer  (|uestions,  563. 

Register  of  debenture  holders,  right  to  inspect,  356. 
Rogi.ster  of  mortgages  and  charges,  inspection  of,  353,  356. 
Report  of  inspectors,  535. 
Secretary  of  State  may  direct.  5:',4. 

Inspectors 

Aiipuintmi'nt  by   company,   5.35. 
P.y  Secretary  of  State,  5:{4. 

Position  of,  536. 

Report  of.  to  be  evidence.  5.''6. 
See  also  '  Winding-up.' 
Insurance 

("Mnipiiny  not  in  engage  in  business  of,  14. 
Insurance  Companies,  legislation   respecting,  1. 
Inter-tnsurance  Contracts,  II. 
Interpretation  Act,  .'!.    I. 
Interpretation    Section,    3. 
Internal   Manap;cnient 

Rule  as-  tc.  66,   i:!S.    1S9. 
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In  Trnst 

.Mcaiiiny:  of,  S. 
Iuvestig;atiou  of  AiFairs  of  Company,  r).'!4-ri.">7. 
Irregularity  in  Respect  of  Preliminary  Matters,  31,  12. 
jissue 

Bonds,  of.     !Soe  IJoiuls. 
Shares  of.  iiieauiiis  of  tcnu,  7!)(). 
And   SCI'   '  Slmrcs.' 

Joint    Stock   Companies 

1  >istiiij;uisluMl    frdiii    other   corporations,    ol. 
Judge,   (h'Hncd.   .'>. 
Just  and  Equitable 

Mcanins'  of  term.  i). 

Windius-np   order   when.   TOO. 
I\jusd('ni  generis  ride.  TO'-'. 
Labourers,  !). 

Liabilit.\-  of  directors  for  wages  of.     See  '  Wages." 

Land,   '^. 

Power  to  acquire,  hold,  ete.,  10!),  110. 

of  I  »oiiii]iion   ciinii)an.v   to  hold,  20,  21, 
Lease 

B.v  compau.v,  necessit.v  for  seal,  12t).  127. 

Not  under  seal,  l.'>2. 
Lend  Money 

Tower  to,  1U8.   lOi). 
Lend  on  mortgage 

Power  to,  107. 
Lessee 

Position   of,   as   against   li(|uidatoi',   7(10. 

Letters  Patent 

Conc]usi\e  proof  of  matters  set  fortli,  11,  500. 

Copy  to  be  recorded  in  books,  531 . 

Fees  for,   63. 

Forfeiture.     See  Forfeiture  of  Charter. 

Holding  S'hares  in  other  companies,  authorizing.  217,  220. 

Irregularity  in  granting,  11,  12. 

Non-performance   of   conditions   precedent,    12. 

Repeal,  jurisdiction   of  Ontario   Court   to,  14. 

Statutory  authority  to  revoke,  14. 

Subscriber  named  in,  becomes  a  shareliolder,  7S5. 

Supplementary — 

Extending,   varying  or  reducing   powers.  l.")2.   15.j,  154. 

Validity  of,  raising  question  as  to,  11,  12,  13. 
Liability 

For  infraction  of   (prospectus)    sec.  43A,  173. 

Of  company  for  torts  of  agents,  149,  150. 

Of  directors.     See  Directors. 

Of  officer  for  omitting  w-ord  '  limited  '  from  bill  of  exchange,  151. 

Of  shareholders,  41,  51,  52.     See  '  Shareholders'  and  '  Shares:' 
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Libel 

Coinpany,  right   to  sue  for,  .j49. 
License 

Extra-provincial    corporations,     procedure    in    Ontario     for    obtain- 
ing, f;75. 
Mortmain,  procedure  in  Ontario  for  obtaining  license  in,  GTl. 
Municipal,   imposed   on   companies,   99. 

Supplementary,  increasing  capital  to  be  used  in  Ontario,  procedure 
for  obtaining,  678. 
Licensing 

Of  I  >oniiuion  Companies,  by  provinces,  9Gff. 
Lien 

Definition  of  term,  S2S. 
On  shares — 

Discharge  or  waiver  of.  325. 
Loss  of,  342. 
Trustee,  against,  263. 

Where   shareholder   indebted   to   company,    324. 
Where  shares  held  by  trustee,  not  for  debt  of  cestui  que  trusrt, 
325. 
Lienholder 

rrioi-ity  of.   in   windiug-ui).  760. 
Limited 

Abbreviation,   use  of,   499. 

Failure  to  use  word,  498,  499. 

Name   with   word   '  limited  '    required    to   be   used    in   certain    ways, 

150,  151,  152. 
Neglect  to  keep  name  followed  by  word  '  limited  "  painted  or  affixed, 

penalty,  561. 
Penalty    for    failure    to    observe    provisions    of    Act    as    to    use    of 
word,  561 . 
Limited  Liability,  ."1.  .">2. 
Loan 

r.y  comi)aiiy  to  shareliolders'.   forbidden.  S-'-i.  92.  9.".  .".06.  .".07. 
.Shares  of,  .343,  .344. 
Shares,  on  security  of,  .341-.34.'5. 
Loan   Companies,   1.   2. 

I'.irl    III..  .")64.  .")6.".. 
Liquidator 

Accounts,  passing,  779. 

Action  by,  731,  763.  764fr. 

Action  in  name  of  company  .-iftor  ]i<|ni(lator  npi)ointed.  .".19. 

Appointment — 

Appeal  against,  752. 

I'.ank,    of   a,    753. 

Contests   between   creditors  on   fippointm.  iil    of.   7."! I.   7">2. 

Costs  r)n,  751. 

r)iscretion    of   Court.    752. 

Permanent.    750.    751. 

Noticr-  before  !ir.|."intinent  of.  7."<i.   751. 
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Liquidator — Continued 

Aiiiioiutinout — Continued. 
I'rovisional,   iriO,  7.14. 
Several.  753. 

Shareholder,  appointmcut  of,  752. 
Who  will   be  appointed,  751. 
Boud— 

(."aiK'oUation  of,  779. 
Books,  to  keep,  762. 
Compromise  of  olaims^  771-77.".. 
Contributories,  settling-  list  of.   7S0.  781.  782. 
Costs,  payable  by,  783. 
Court  discharging  functions  of.  778. 
Deposit  of  moneys  in  bank.  777,  778. 

Penalty  for  neglect,  778. 
Discharge  of,  778,  779. 
Duties  of,  734. 

Calls  on  contributories,  to  make,  803. 
Estoppel,  none  where  liquidator  acts  without  leave  of  Court,  763. 
Foreign  company  of,  duty  of,  696. 
How  to  be  described  in  proceedings,  857. 
Liability  of,  certificate  of  Master,  754. 
Officer  of  the  Court,  758,  759. 
Position  and  powers  of — 

Appeal  by.   without  leave  of  Court,  761.  762. 
Assets,  following,  762. 

Defects  in  securities,  taking  advantage  of,  760,  761. 
Exceeding  powers  of  company,  761. 
Receivers,  displaced  by  li(iuidator,  761. 
Powers — 

Business  of  company,  to  carry  on,  763,  768. 
Dispensing  with  sanction  of  Court,  774. 
Drawing  and  endorsing  bills  and  notes,  763. 
General  acts,  763. 
General  powers,  763. 
Proving  in  bankruptcy.  763. 
Raising  funds,  763,  769. 
Release  of  claims,  773. 

Laches,   773. 
Sale  of  property,  763,  768,  769. 
Sanction  of  Court  to  exercise  of,  764. 
Suits,  731,  763.  764,  7^5,  767. 

Authorization  to  bring.  K'A,  765,  774. 
Continuing  proceedings  begun   by  company,  765,  766. 
Costs,  when  liable  for,  764,  765. 
Powers  and  duties.  757-769. 

Creditors,  how   far  representing,   7.59,   760,   765. 
Possession,   taking,   of  assets,   757. 
Position  of  liquidator,  758,  759,  760. 
Provisional,   appointment,  750,  754. 
Remuneration  of,  775ff. 
Priority  of,  776. 
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Liiquidator — Contin  ued. 

Resignation  an«1  removal,  755,  756,  757.  759. 

Security,  on  appointment,  753. 

Service  on,  not  service  on  company,  547. 

Set-off  against,  76S. 

Solicitor,  of — 

Appointment  of,  770. 

Costs  of.  770,  771,  777. 
Suits  by,  731,  763.  7<>4ff. 

Discovery  by  liquidator,  767. 

Leave  to  bring,  failure  to  obtain,  766. 

Whether  liquidator  should  sue  in  his  own  name,  731,  763,  765, 
766,  767. 
Transfer  of  shares;  sanction  required,  735. 
Trust  company,  appointment  of,  754. 

Majorities 

Rights   of.   522ff,   527. 

Manager 

Authority  of,  137,  139,  143. 
Defined,   3. 

Liability,   balnucc   sheet,   issuing   without   auditor's   report   attached, 
539. 
Managing  Director 

Authority  of.  to  hind  company,  135,  143. 
Remuneration  of,  504. 

Mandamus 

To  compel  company  to  register  transfer  of  shares,   334,  335,  340. 
To  set  aside  election  of  directors,  458. 
Mandatory  Injunction 

Mortgage  of  shares,   compelling  mortgagee  to  vote  in   pursuance  of 
agreement,  342. 

Material  Contracts 

I'articiilars  t<j  be  mentioned  in  ]>rospectus,  174,  175. 
What   contracts  are  material,  18<^i.  187. 

Meeting 

Court,  interference  by,  to  compel  holding  of,  514. 
Notice,  contents  of,  514,  516,  517.     See  Notice  of  Meeting. 
Shareholders'    meeting   called    for    purpose    of    passing    resolutu.n    to 
wind  uii.  699. 

Meetings,  5131T. 

Adjourned,  business  which  may  come  before,  .527. 
Adjournment,  by  cliainiian.  52(i,  527. 
Annual,  515. 

Balance  sheet  to  be  laid  before,  5.52,  .553. 

Information  to  be  laid  before.  5.53. 

Time  and  place  of,  552. 

To  be  held  witliin  Canada,   if  .lir.ctor.s  elected,  515. 
Chairman — 

Kntry  Uy.  in  minute  book.  i)rima  facie  correct.  .526. 

Rights  and  duties  of.  526,  .527.     See  Chairman. 
Concurrence  of  shareholders  dispensing  with  meeting,  .515. 
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Meetings — Coniiitucd 

rr»>(lit(>rs,  roiitribiit.orics,  otc,  in   wiiuliiiu-iip.     Sec  Wiiuliim-iii). 
l>ofiUuati)ry  statements  at.  r>\U.  Tc'O. 
Directors'  meetings.  4iSTn. 

See  Directors. 

Notice  of  directors'  nu'ctiiigs.    IS7,  -ISM. 
Extraordinary,  515. 
Failure  to  lioid,  relief  in  case  of.  ~t'2l^. 
General,  444,  515. 

Casting  vote   of   chairnian.   513.  ' 

Majority  vote,  513. 

Notice  of,  513. 

Proxies,  513,  528.  529,  530. 

Votes  at,  513,  527,  528. 
Held  outside  incorporating  state,  115,  453. 
Minority  rights.     See  Minorities. 
Notice  of.     See  Notice  of  Meetings. 
Ordinary,  515. 
Organization    meetings.   42. 
Poll,  529,  530. 

Cliairman,  directing  taking  of,  530. 
Postponing,   after  notice  sent   out,  516. 

Preference   shares,   meeting  of   shareholders    to    ratify    by-law    creat- 
ing, 253,  254. 
Proxies,  513,  528,  529,  5;]0. 
Quorum,  531 . 

Resolution,   individual   consents   distinguished    from,   515. 
Right  of  discussion,  519,  523. 

Share  warrants,  bearer  of  when  to  be  counted,  310. 
Special,  513,  514,  515. 

Notice,  451,  514,  516. 
Special,  general,  443,  444. 

Vote,  conclusiveness  of  chairman's  declaration  as  to  result  of,  527. 
Votes  at,  527-528. 
Voting — 

Executors,  administrators,  etc.,  528. 

Joint  holders  of  shares,  528. 

Los's  o-f"  voting  rights  where  calls  in  arrear.  298.  513. 

Shareholders   registered    without    (lualification,    entitled    to   vote. 
457. 
Members 

May  demand  inspection.  535. 

See  also  '  Ontario  Act.' 
Memorandum  of  Agreement 
Ii(-Kulations  as  to.  40. 

Repudiation  of  subscription  by  .signatory  of,  224,  225. 
Signatory   to,   becomes   shareholder   on    incorporation,    785. 
Memorandum  of  Agreement  and   Stock  Book,  224,   .567. 
Memorandum  of  Association,  9. 
Minimum  Subscription,  43,  174,  186. 
To  be  stated  in  prospectus,  174. 
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Minorities 

Rights  of,  r.i!0-.-22. 

Decisions  regarding.  r)22fE. 
Right  to  sue  company,  549. 

Minutes 

Directors'  meetings,  evidence  of,  4S9. 

Minute  Books,  4-5,  532,  533. 
Minute  Book,  of  directors,  45,  480. 
Misrepresentation 

Shares,  on  ohtainiug  subscri4)tions  for.     See  Prospectus, 
subscription,  induced  by,  790. 

See  also  '  Prospectus,'  '  Shares— Subscription.' 

Misfeasance,  8f)4-S71 . 
Auditors,  by,  542. 
Costs,  870,  871. 
Defined,  866. 
Directors,  of,  493. 

See  also  'Directors.' 
Commissions,  wrongfully  receiving,  867. 
De  facto  directors,  liability  of,  870. 
Dividends,  wrongfully  declaring,  867 
Interest,  liability  to  pay,  870. 
Liahility  of,  866ff. 
Limitation,  870. 

Remuneration,  where  unauthorized,  867. 
Liquidator   may   not   take   proceedings    for,    by   counterclaiming   for 

damages,  833. 
Pecuniary  loss  to  company  must  be  shown,  866. 
Procedure,  870. 
Promoters,  liability,  868,  869. 
Set-off,  no  right  of,  870. 
Summary   procedure  for  enforcing  liability,  865. 

Mis-statements 

Shiir.-s.  ..n  oblaininji  subscriptions  for.     See   Prospectus. 

Mortgage 

Bond  mortgage  described,  5. 

Books  of  company,  whether  included  in  general  --harge,  .5M.. 

Calls,   arrears  of,  364. 

Foreign  assets,  365.  ^_ 

Quebec,  province  of,  statutory  provisions.  .^;)7.  ...ja,  .io.J. 

Shares  of,  341. 

See  shares,  loans  on  se(;urity  of. 
Uncalled  capital,  364.  ,.   .,, 

See   nlsn.    '  P.um.wii.g.'    '  I'.nnds.'    'Trust    Deed.'    'Powers. 

Mortgages 

Inspection  of  copies  of  instruments  crenting.  .5;>i>. 
Register  of,  to  be  kept  by  company,  355. 

Mortgages  and  Charges 

Copies  of  every  instrument  creating,  to  he  kept  at  registered  office. 

353-  o-  r 

Entrv  of  memorandum  of  satisfaction  on  v.jrister.  ."54.  35o. 
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Iiulox  to  register  of,  'Am. 

Mortgage  includes  'hypothec,'  357. 

Quebec  notarial  copies  to  be  deemed  originals,  357. 

Rectification   of  register,   354. 

Registration  of  particulars  of.  351-3.  398. 

Secretary  of  State  to  keep  register,  352'. 
Mortgagee 

Of  Shares,  rights  of,  341,  342,  343, 
Voting-  riulits  of,  172. 

Moi'tmain 

Licenses  in  Mortmain  under  Ontario  Mortmain,  etc.,  Act. 

Fees   for,   674. 

Procedure  to  obtain,  671-674. 
Power  of  company  to  hold  lands.  20,  21,  S.S.  90,  91,  109.  110. 
Provincial  legislation  as  to,  20. 

Affecting   Dominidn   company,  99. 

Municipal  License  Tax 

Liability  of  Dominion   company   to   pay,  99. 

Name  of  Company,  33,  54. 

Application  for  incorporation,  to  be  ret  out  in,  33. 

Certain  names  not  granted,  34. 

Change  of,  see  'Change  of  Name.' 

Different  from  that  proposed,  granting,  33,  54. 

Exclusive   use  of,   right  to,   62. 

Incorrectly  stated  in  contract,  131. 

'  Limited  '   required   to  appear  after  name,  150,  151,  152. 

Neglect  to  keep  painted  or  affixed,  followed  by  word  '  Limited,'  pen- 
alty, 561. 

Objections  to,  57. 

Ontario  Act,  provisions  of,  as  to,  see  Ontario  Act. 

Opposing  granting  of  name,  58. 

Partial  resemblance  of  names,  62. 

Sections  referring  to  name,  57. 

Similarity  of  names,  59,  60,  61. 

Summary,  name  may   be  ijiven   to  a   new   company,   after  failure   to 
file,   555. 
Nature  and  Cliaracteristics  of  Companies,  48. 
Hew  Companies 

Formation  of  14. 
Notes 

Personal  liability  of  agents  and  officers  on,  147,  148. 

Notice 

Irregularities  of,  .367,  368. 
Of  allotment,  see  'Allotment.' 
Of  granting  letters  patent,  54. 
Of  intention  to  nominate  auditor,  537,  538. 
Registered  letter,  proof  of  service  of  notice  by,  560. 
Service  on  company,  5.33. 
On  shareholders,  544. 

Time  from  whidi  serviee  reckoned,  -544. 
Time  of  service  of,  290,  291. 
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Notice  cf  Meetings 

Adjourned   meeting.   527. 

By  whom  given,  518. 

Construction  of,  517. 

Contents  of,  514,  516,  517. 

Contingent  notice,  516. 

Deceased  shareholders,  516. 

De  facto  directors,  given  by,  518. 

Defective,  516,  517. 

Executors  of  shareholders,  whether  entitled  to,  516. 

How  given,  519. 

Length  of  notice,  518. 

Omission  of,  516. 

Requirements  of.  517,  518. 

Shareholders  residing  abroad,  not  entitled  to,  516. 

Share  warrant,  whether  bearer  of  entitled  to,  516. 

Unauthorized,  ratification  of,  518. 

When  deemed  to  be  served,  519. 
See   also   '  Meetings.' 
Objects 

List  of  general  object  clauses,  36. 

Provincial,  15,  16. 

Statement  of  in  application  for  incorporation,  34. 
See  also  '  Powers.' 
Offences  and  Penalties,   .Kil. 
Office 

Uead  office,  winding-up  petition  to  be  presented  at,  114. 

Principal,  notice  of  situation,  114. 
See  also  Head  Office. 
Officers 

Appointment  of,  by  directors,  453,  456. 

Authcirity  of,  to  bind  company  by  contract.  V.V.W. 
See    Contracts — Officers — Agents. 

Balance  sheet,  issuing  without  auditor's  report  attached,  539. 

Liability  of,  505. 

And   .see   Directors — Liability — Misfeasance. 

Limited,  penalty  for  failure  to  observe  provisions  of  .\ct  as  to  use  of 
word,  56L 

Penalties  for  infraction  of  provi.sions  of  Act,  561. 

Penalty  for  making  false  entries  in,  and  refusing  inspection  of  books, 
562. 

Personal  liability  for  omitting'  word  '  limiteil  '  from  bill  of  exchange, 
151. 

Remuneration,  amlitor's  certiiicatc  as  to,  543. 
Officers,  Agents,  etc. 

Right  to  recover  for  .services  where  appnintmenl    informal,   l.'M.  .")0. 

Offices,   riu:lit  to  establish.    11.".,    III. 
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ONTARIO    COMPANIES   ACT 

Abbreviation 

Of  word  '  l.iinitod'  in  company's  nanic.  <>()!). 

Accounts 

Annual  audit  of,  050,  574,  577. 
Act 

Applicatiou  of,  669. 
Administrator 

May  vote  at  meetings,  621. 
Not  personally  liable,  622. 
Advertisement 

Capital  to  be  correctly  stated  in,  640. 

Penalty  for   misrepresentation,   640. 
Of  prospectus,  abridgment  of,  639- 
Allotment   of   Shares   by   Certain  Public   Companies 

Allotment,  amount  to  be  subscribed  before  proceeding  with,  641,  642. 
Return  of  money  subscribed  on  non-compliance  with  conditions 

•within  ninety  days,  642. 
Times  for  compliance  may  be   extended,   642. 
Waiver  of  compliance  void,  642. 
Amount  payable  on  application,  575,  642. 
Conditions  precedent  to,  575,  641. 

Non-compliance  with,  liability  of  directors  in  respect  of  money 

received  for  shares,  642. 
Money  received  from  applicant  for  shares  shall  be  repaid,  642. 
Waiver  of  compliance  with,  invalidity  of,  642. 
Contracts  made  before  entitled  to  commence  business,  644.  645. 

Simultaneous  offer  of  shares  and  other  .securities,  644. 
Contravention    of   provisions   of   Part   VIII.    respecting,    liability    in 

respect  of,  642. 
Innocent  non-compliance  with  former  Act,  644. 
Irregular,  effect  of,  642,  643. 
Liability  of  directors  in  respect  of,  642. 
Minimum  subscription.  575,  638,  641. 

Moneys  to  be  held  in  trust  and  on  deposit  until  certificate  Issued,  645. 
Penalty  for  commencing  business  before  proper  time,  644. 
Proceedings  to  recover  loss,  limitation  of  time  for  commencing,  643. 
Restrictions  on,  575,  641. 

Restriction  on  commencement  of  business  and  l)orrowing  powers.  575, 
W3. 
Certificate  of  Provincial  Secretary.  .")75.  fi44. 
Minimum  allotment  must  be  made,  575,  643. 
Payment  of  directors  on  shares,  575,  643. 
Proofs,  644. 
Return  of,  576,  646- 

Particulars  required  to  be  given,  576,  646. 
Default  in  respect  of,  liability  for,  646. 
Statutory  meeting.  576,  646.  647.  MS. 
Adjournments,  647. 
Application  to  Court  in  case  of  default  in  holding,  647,  648. 
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Allotment  of  Shares  by  Certain  Public  Companies — Continued. 
Statutory  Meeting — Continued. 

r>ist  of  shareholders'  to  be  prodiued,  5T(j,  647. 
Report  to  be  sent  to  shareholders,  576,  646. 
To  be  certified  by  auditors,  647. 
To  be  filed.  576.  647. 
What  may  be  discussed,  647. 
Time  within  which  proceedings  to  recover  loss  shall  be  commenced, 
643. 
Amalgamated  Corporation 
Liabilities  of,  58S. 
Rights   of  creditors  preserved,  597. 
Amalgamation 

Agreement,  587. 

Confirmation  of,  588. 
Contents  of,  587. 

Joint,  between  directors  proposing  to  amalgamate,  587. 
Letters  Patent  confirming,  588. 

Submission   to  shareholders  of  each  corporation,  588- 
Decisions,  592. 

Departmental  instructions,  594. 
Essentials  of.  588. 
How  effected,  590. 
Proceedings  for,  589. 
Rights  of  creditors  preserved,  597. 
Ancillary  Powers 

General  clauses,  603. 

^L^y  he  witliheld   by  letters  patent  or  supplementary  letters  patent, 

602. 
Mortmain,  664. 
Of  company,  (j<)2.  m?,. 
Of  corporation,  602. 
Paying  for  property  by  shares,  604. 
Property  held   upon  trust  before   incorporation,  603. 
Real  property,  603- 
Annual  Meeting 

Sei!  .Meetings  of  Company. 
Annual  Summary 
Contents  of,  658. 

Default  in  respect  of,  [x'lialty  for,  6.")8. 
Failure  to  make,  610. 
Fee,   jiaymciit  of,  (;62. 
Filing  of,  574,  577,  658. 

Not  duly  filed  until  payment  of  fee  tliercoii,  659. 
Penalty   for  dcjfault  in   respect  of,  6.5S. 
Posting  of,  574,  577,  658. 

To  be  transmitted  to  Provincial   Secretary,  658. 
Vrrification   of,  574,  577,  658. 
Application   Moneys 

Ketnrn  of,  \\iier(>  inininiuni  siil)scription  not  taken   up,  0-12. 
Application  of  Act 

Enumeration   of  companies,   669- 

Enumeration  of  companies,  Common  Law  c.'ii)acity,  670. 
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Assets 

Distribution  of,  on  ceasing  to  do  ibusiuess,  597. 

Confirniatiou    by    shareholders    and    by    Lientonaut-Governor   in 
Council,  598. 
Assets  aud  I^iabilities 

To  be  sliown  and  classes  distinguished  in  balance  sheet,  G14. 

Association  to  'Which  Aid  has  Been  Granted 

Limitation  of  nund)er  of  shares  to  be  held  by  shareholder,  G17. 

Audit 

Certifying  report  of  directors  to  public  company,  647. 
May  be  provided  for  in  Letters  Patent,  602. 
Of   accounts,   574,   577,   656. 
Auditors 

Annual  audit  by,  of  accounts,  6.56. 

Appointment  of,  573,  574,  577,  657. 

Appointment  of,  may  be  provided  for  in  Letters  Patent,  602. 

Certificate  of,  on  balance  sheet,  657. 

Directors  may  fill  casual  vacancies,  657. 

Duties  of,  657. 

May  be  shareholders,  657. 

Names  and  addresses  of,  in  prospectus,  639. 

Provincial  Secretary  may  appoint  on  default,  657. 

Remuneration  of,  573,  574,  577,  657. 

Report  of,  to  general  meeting,  658. 

Report  of,  to  shareholders,  614. 

Rights  and  duties  of,  657. 

Authentication 

Of  documents  by  corporation,  664. 

Balance   Sheet 

Auditors   to  ascertain  'correctness  of,  657. 

Certificate  of  auditors  on,   657. 

To  show  classes  of  assets  and  liabilities,  573,  577,  614. 

Bills    of    Exchange 

General  power  of  corporation  to  borrow  on,  not  affected,  623. 
Bills  of  Lading 

General  power  of  corporation  to  borrow  on,  not  affected,  623. 

Board  of  Directors 

See  Directors. 

Bonds 

Consent  of  holders  of,  to  redemption,  625. 

For  other  than  cash  consideration,  disclosure  in   prospectus,  638. 

Issue  of,  by-law  for,  622. 

Mortgages  securing,  625. 

Duplicate  to  be  filed  with  Provincial  Secretary,  625. 
Ple<lging  of,  by-law   for,  622. 

Soliciting  subscriptions,  etc.,  deemed  to  be  offering  to  public,  6.33. 
Statement  as  to,  in  annual  summary,  6.58. 

Books  and  Documents 

Production  of,  656. 

Liability  for  non-production,  656. 
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Books,  Inspections,  Auditors 

Part  IX. 
Books  of  Account 

To  be  kopt,  574,  577,  655. 
Contents  of,  655. 

Books  of  Record 

Application  for  correction  of  records  as  to  shareholders  and  mem- 
bers by  Ck)urt,  654. 

Appeal,  654. 

Costs,  654. 

Issue  may  be  directed,  654. 

Question  of  title  may  be  decided,  654. 
Audit  of  accounts  to  take  place  annually,  656. 

Appointment  of  auditors,  657. 

Auditors  may  be  shareholders,  657. 

Certificates  and  report  on  audit,  657. 

Provincial  Secretary  may  appoint  on  default  of  company,  657. 

Remuneration  of  auditors,  657. 

Rights  of  auditors,  657. 

Vacancies  in  oflSce  of  auditors,  how  filled,  657- 
Books  of  account,  how  to  be  kept,  655. 
Books  of  record  as  prima  facie  evidence.  655. 
Books,  what  to  be  of  record,  574,  577,  648. 

Penalty  for  removal,  648. 

Relieving  company  where  meetings  held  out  of  Ontario,  648. 

Untrue  entries,  penalty,  654. 

Where  to  be  kept.  648.  -    : 

Conditions  upon  which  certain  companies  may  be  relieved  from 

keeping  in  Ontario,  648. 
Contents  of.  65.~). 

Costs  of  proceedings  under  section  i21  in  discretion  of  Court,  654. 
Court  not  deprived  of  jurisdiction  by  section  121.  054. 
Decision  of  Court  as  to  title  of,  654. 
Entries  in.  powers  of  Judse  as  to,  654. 
Extracts  from,  may  be  made-  by  interested  parties,  655- 

Penalty  for  refusal  to  allow,  0.55. 
False  entries  in,  penalty  for.  054. 

False  statements  in  returns,  reiwrts.  etc..  i)oii:ilty  for.  655. 
In.s-pection  of,  may  be  oruered,  6.56. 
Investig.'ition.  High  Court  may  appoint  iuspeetor,  (mO. 

Books  and  documents,  production  of,  6.50. 

Corporation    may   appoint   inspector.   f>50. 

Examining  on  oath,  (!50. 

Penalty   for  non-production  or  refusal    to  answer,   050. 

Powers  and  duties  of  inspector,  050. 

Report   of   inspeetor,   expenses,  656. 
Minute  book,  to  be  kei)t,  0.55. 
Omissions  from,  powers  of  .Tud^e  as  to.  O."!. 
Penalty  for  refusal  tp  aUow  inspection    055. 
Production  of.  for  examination  by  inspector.  050. 

Penalty  for  non-production.  0.50. 
Rect'fication  of.  powers  of  Judge  as  to.  051. 
Shall  be  kept,  048. 
Contents  of,  648. 
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Books  of  Record — Contiinicil. 

To  1)0  kept  at  ueail  oilico  iu  Ontario,  (548. 

Couditious  upou  which  certain  companies  may  be  relieved  from, 
648 
Penalty  for  removal  from  Ontario,  048. 
To  be  open  for  inspection,  055. 

Liability  for  refusal  to  allow,  655. 

iShareholders,  etc.,  may  make  extracts  therefrom,  055. 
To  be  prima  facie  evidence,  655. 
Transfers,  entry  of,  618- 

Restrictions  on,  618. 

May  be  refused,  618. 
Borrow^ing    Poxirers 

By-law  respecting,  622. 

Exercise  of,  conditions  precedent  to,  643. 

General  powers  not  affected,  623. 

Liability  for  exercising  in  contravention  of,  044. 
Variation    of,    598. 
Brokerage 

Object  clause,  authorizing  payment,  603.  604. 
Payment  of,  635. 
Buildings 

Construction,  maintenance  and  alteration  of,  602. 
Business 

Certificate  allowing  commencement  of,  575,  644. 

Cancellation  of,  by  Provincial  Secretary,  644. 

I'cnalty  for  commencing  before  issue  of,  644,  645. 

Prior  contracts  to  be  provisional,  644,  645. 
Restricti(jiis  on  oommcnccment  of,  575,  (i43. 
Butter  and  Cheese  Factories 

Limit  of  shareholder's  holdings  in  co-operative  manufacturing  com- 
panies, 617. 
Innocent  non-compliance  with  certain  requirements,  648. 
By-laMirs 

Allotment  of  shares,  628. 

Amendment  of,  629. 

Appointment  of  chairman  of  Board  of  Directors,  027,  028. 

Approval  of,  by  written  consent  of  all  the  shareholders,  664. 

As  to  shares,  dividends,  directors,  services,  meetings,  etc.,  628. 

Confirmation  of,  629. 
Bonds,  issue  of,  622. 
Borrowing  money,  622. 
Capital,   variation  of,  598. 
Certified  copies  as  evidence,  664. 

Changing  number  of  quorum  of  directors  and  location  of  head  office, 
627. 

Confirmation  of,  by  shareholders,  628. 

Publication  of,  628. 
Conduct  of  affairs  generally,  629. 

Confirmation  of,  by  written  consent  of  all  the  shareholders,  664. 
Confirmation  of,  fixing  discount  on  mining  shares,  665. 
Converting  one  class  of  security  into  another,  023. 
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By-laws — Continued. 

Creating  preference  shares,  623. 

Confirmation  by  Supplementarj-  Letters  Patent,  (524. 
^  Creating  and  converting  preference  shares,  623. 
Debentures,  issue  of,  622. 
Deibenture  stock,  622. 
Directors  may  malie,  628. 
Directors'  qualifications,  628. 
Discount,  665. 
Dividends,  628. 
Evidence  of,  664. 
Executive  committee,  627. 
Fee  payable  on  filing,  659. 

Regulation  of,  by  Order  in  Council,  659. 
Filing  of,  payment  of  fee  thereon,  664. 
For  distribution  of  assets,  597. 

Confirmation  of,  598. 
For  applying  for  Supplementary  Letters  Patent,  598. 

Confirmation  by  shareholders  or  members,  598. 
For   borrowing,   issuing   bonds,   debentures,   etc.,   622. 
For  payment  of  president  or  directors,  628. 

Confirmation  of,  629. 
General  powers  of  borrowing  not  affected   by,  623. 
Head  office,  change  of  location  of,  627. 

Confirmation   of,    628. 
Imposing  conditions  in   letters   patent   as   to.   602. 
Issue  of  debentures,  622. 

Shares  at  a  discount,  665. 
Meetings,  regulation  of,  629. 
Not  duly  filed  until  payment  of  fee,  664. 
Payment  of  president  or  director,  629. 

Confirmation  of,  629. 
Preference  .shares,  623. 

Terms  of,  624. 
Purclia.se  of  shares  in  other  corjjorations,  (JoO. 

Exceptions,  630. 
Purposes  for  which  directors'  may  ni:ike,  622. 

Confirmation   of,  (i23. 
Re-fiiaetmr'nt  of,  (129. 
Repeal  of.  629. 
Securitie.s.  issue  of,  6L'2. 
Shares,  isync  of,  at  a  discount,  hy-l.-iw  for.  66."i. 

Confirmation   of.   (MJS. 

To  be  filed  in   Provinciiil   Secretary's  ollice,  66."). 

Verification  of,  6(J5. 
Siijiiilementary   letters   jiatent,  598. 
V'ariation  of  caijital,  598. 

Confirmation  of,  598. 

Of  number  of  directors.  627. 

Confirmation  of,  628. 

Py-law  to  be  filed,  628. 
Publication  of,  628. 
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By-la\es — ( 'o)tiiii  iivd. 

Which  iiiiiy  he  iiKidc  li\    (liri'dors  of  (•(uniiaiiios.  (ll!."!. 

Coiiliriiiatidii  dl".  Iiy  sliari'lioldci-s.  (il*,"!. 
When  suiiiili'turiitar.v   Icttci-s   |)ati'iit    riMiiiii-fd.  *iL'l. 
A^'hi('h  iwAy  Ix'  made  h.\    diiTcturs  nf  cdriKirat  imi,  (1L'.">. 

('otitii-iiiatii)ii    III",    by    .sliarchdldcrs    or    incnihcrs.    (>L'.">. 
Calls 

Action   tor  sale  of  sliarcs,  on   non-iiayinciit  of.  (iti". 

By  directors,  (>1{). 

By-laws   regiilatins;,  628. 

Forfeiture  of  shares  for  non-payment.  020. 

Liability  of  transferee  for  unpaid,  GIS. 

Non-payment  of,  forfeiture  of  shares  for,  620. 

Non-liability   for,  on   mining  shares  issued  at  a   discount,  66.3. 

Sale  of  mining  shares  for  non-payment  of,  666. 
Power  of  directors  to  make,  619. 
Prospectus  to  state  time  for,  638. 
Unpaid,  interest  shall  accrue  on,  619. 
Validity  of.  questioned,  667. 

Capital 

Amount  to  be  subscribed  and  paid  in  before  increase  allowable,  (KK). 
Advertisements   must   state    correctly,    640. 

Penalty   for  misrepresentation.   640. 
Application  for  re-dividing  of,  598. 

Creation   of,   in  corporation   previously   without   share   ca])ital,  587. 
Decrease  of.  preliminary  conditions.  .~)!I8. 

By-law.  contirination  of.  .j98. 
Further  issue  of  pros-pectus  to  raise,  641. 

Liability  of  directors  in  repect  of.  limitation  on,  641. 
Increase  of,  preliminary  conditions,  598. 

By-law.    confirmation   of,   598. 
Not  to  be  applied  in  i)ayment  of  commissions  except  as  authorized, 

635, 
Providing  for  in  case  of  amalgamation.  587. 
Rights  of  creditors  preserved  on  reduction,  599. 
To  be  correctly  stated  in  advertisements,  640. 
Variation  of,  598. 

By-law.  confirmation  of.  .598. 
Caveat 

Lodgin;;-  against  transfer  of  shares.  .598. 

Certificate 

Auditors',  on  balance  sheet.  (!57. 

Entitling  public  company  to  commence  business,  644. 

Cancellation    of,   644. 

Penalty  for  commencing  business  Ixjfore  issue  of,  (>44. 
Liability   for   false,  655. 
Share,  held  jointly  by  several  persons,  617. 

Lost,  defaced  or  destroyed.  61 K. 
That  public  company  entitled   to  commence  business.  644. 

May  be  cancelled.  644. 
That   person    is   a    shareholder   or    member    of    coriioration    shall    be 

received  as  evidence,  664. 
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Certificate  of  Provincial  Secretary 

That   (•Dinpany   entitled   to  commence  business.   575,  644. 
Charter 

See  Letters  Patent. 
Cheese  and  Butter  Factories 

Limit   of  shareholder's   holdings   in.   (ilT. 

Innocent  non-coiiipliance  with  requirements  of  certain  sections,  64S. 
Citation 

Of  Aft.  "TL 
Cold  Storage  Company 

Limit  of  shareholder's  holdinjis   in  co-operative  manufacturinu:  com- 
panies. fil7. 

Commencem eut   of   Business 

Certificate  of  Provincial  Secretary,  575.  ()44. 
May  be  cancelled,  644. 
Shall  be  conclusive  evidence.  644. 

Conditions  precedent  to,  575,  644. 

Contracts  provisional  until  company  entitled  to  commence  business, 
(M4. 

Contravention  of  section  114.  liability  for,  644. 

Innocent  non-compliance  with  section  108   (1)    of  the  Ontario  Com- 
panies Act,  1907,  644. 

Liability  of  directors  for  contravention  of  Part  VIII. .  641'. 

Minimum  subscription,  575,  641. 

Money  to  be  held  in  trust,  f)45. 

Preliminary  conditions,  575,  643. 

Failure  to  comply  with,  liability   in   respect  of,  644. 

Premature,  penalty  for.  644. 

Kestrictious  on,  575,  643. 

Times  may  be  extended,  642. 

Waiver  of  compliance,  condition  requiring,  to  be  void,  64*2. 

Commissions 

ilrokeraKC,  may  be  paid,  <>:{5. 

Caiiital  not  to  be  applied  in   i)ayment  of.  rxci  pt  as  aulh.iri/ed.  ('..".5. 

Disclosure  of,  in  prospectus,  (PJS. 

Payment  of.  <!.'}5. 

Authorization   of,  6.''>5. 

Disclosure   in    i»rospc<tus.   (►.'JS. 

Objects,   clause  authorizing,  (!03,  <><M. 
Statement  of,   in   pros-pectus.  6:>S. 

Companies 

Apidic.ilion  of   {'art  VilL  to,  611. 

OITering  shares  for  public  sub.spriptir)n.  Part  VIIL,  641. 

Hegulalions  as   to,   to   bo   ma<Ie   l)y  Order-in-C<iuncil.   (MIH. 

Publication  of,  (V^-K 
To   wliich   iiid   is  granted,   limilati-m    as   i„   number   of  siiarcs   to   be 

held  by  one  shareholder,  617. 
To  which  this  Act  applies,  (V\U. 
What,  must  file  prospectus,  6.''6. 
With   !<'ss  than   five  members,   liability   in   respect  of.  <■><»<>. 

Company 

Common  law  rapacity,  '>•'''•. 
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Company— ( \nitin  ind. 

l>t'tinitii)n  of  torm.  571. 

In  soctioiis  ivlatiiiu'  to  prDsinclus,  633. 
Contracts 

IMroctors   not  to   vote  on   certain,  G30. 

Exoeptions,  030. 
Filing  of.  in  department,  570,  046. 

Provisional    until   company   entitled    to    t-dnuiicnce    bu.siness,    044. 
Modilioation    of,    by    statutory   meeting.    047. 
()blii;ation   to  disclose  material  contracts  limited,   039. 
Contribution 

Uecovery  of.  by  director  from  co-director,  Ml. 
Conversion 

Of    C!)rporation    without    share    capital    into    comi)any    with    share 
capital,  587. 
Confirmation  of  by-law,  587. 
Of  capital   into  shares,  587. 
Of  one  class  of  .security  into  another,  623. 
Co-operative 

Cheese    and    butter    manufacturing    company,    limitation    of    number 

of  shares  to  be  held  by  one  shareholder,  617. 
Cold  storage  company,  to  which  aid  has  been  granted,  limitation  of 

number  of  shares  to  be  held  by  one  shareholder.  617. 
Departmental  instructions  as  to,  583. 

Corporate  Existence 

Termination  of,  where  not  incorporated  by  letters  patent,  008. 

Corporation 

IJy-laws  which  may  be  made  by,  622. 
Common  law  capacity,  009,  070. 
Definition  of  term,  571. 
Incidental  powers'  of,  602. 

Incorporated  otherwise  than  ])y  letters  patent,  termination  of  exist- 
ence of,  606. 
With  less  than  five  members,  personal  liability  of  shareholders,  006. 
AVithout  share   capital,  conversion   into  company   with   shai'e   capital, 
587. 
Confirmation   of   by-law,   587. 
Court 

Not  deprived  of  jurisdiction,  654. 
Powers  of,  in — 

Not  interfered  with,  654. 

On   application   of  shareholder  for  winding   up  after  default    lu 
holding  statutory  meeting,  647. 
Creditors 

liiu'hts    preserved    on    re-incorporation    or    amalgamation,    597. 
Of,  preserved,  on  reduction  of  capital,  599. 
Of,  not  affected  by  forfeiture  of  corporate  powers,  605. 
Date 

Of  prospectus,  638. 
Debentures 

See  Preference  and  Debenture  Stock. 
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Debenture  Stock 

See  Preference  and  Debenture  Stock. 
Decrease  of  Capital 

Preliminary  conditions.  598. 
Demand. 

Service  of,  664. 

Proof  of,  664. 

Time  of.  QCA. 
Directors  and  Their  Powers 

Part   VI. 
Directors 

Annual   report  by.   to  shareholders,  614. 

As.signment  of  judgment   to,   on   payment,   632. 

Authorization  of,  to  purchase  shares  in  other  corporations,  630. 

Board  of,  to  be  not  less  than  three,  626. 

Business'  must  be  transacted  by  quorum,  626. 

By-laws^ — 

Company  may  vary  or  repeal,  629. 

Confirmation  of,  by  company,  629.        "" 

For  borrowing  money,  issuing  bonds  and  debentures,  622. 

Generally,  629. 

Meetings  of  company,  629. 

Remuneration,  628. 

Varying  number  of.  or  fixing  quorum  of,  627. 
Confirmation  of,  by  shareholders,  628. 
Calling  first  meeting  of  company  not  offering  shares,  etc.,  to  public, 

613. 

General  meeting  of  other  companies,  646. 
Calling  .«rpecial  meetings  on  requisition  of  shareholders,  615. 

Meeting  when  no  quorum,  etc.,  626, 
Casual   vacancies,  how  filled,  626. 

Closing  of  transfer  books  pending  distribution  of  dividend.  619. 
Co-director,  contribution  from,  641. 

Compensation  by,  on  violation  of  provisions  as  to  allotment,  <i42. 
Continue  in  ofhco  until  successors  are  elected,  627. 
Declaring  dividend  when   company   insolvent,  not   to,  <».'{1. 

Liability  of,  631. 
.    May    be    avoided.    iJ'tl. 
Declaration   of  stock  dividend   by.  6.'^2. 
Election  to  be  annual,  r»27. 

F.iilure  of,  how   remedied,  627. 

Retiring  director  eligible,  627. 

To  be  by  ballot,  6'27. 

First,  when  to  be  held,  625. 
Elect  president.  627. 
E.xecutive  committee,  627. 

To  be  fnibject  to  regulations  of  board,  627. 
Failure  to  elect,  provision  for,  627. 
False  entries  in  books  of  company.  <'«."» I. 
First  election  of,  625. 

Fill  casual  vacancies  in  office  of  auditor.  6.17. 

General  jwwer.M  to  mortgage  or  pledge  property  and  Keciirities.  625. 
General  power.s  to  pasH  by-laws.  628. 
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Directors —  ( 'on  tin  tied. 

liiilciiiiiity    to    pcrsdii    iiniirnpcrl.v    ikiiiuhI    in    prospectus,   (J41. 

Contribution  from  i-o-ilirector.  (>41. 
Interest  of,  on  contracts:,  to  be  disclosed,  080. 
I.iattilit.v  for  declaring-  dividend   when  ('(iiiipnny   insolvent,  (LSI. 
Making  loans  to  shan^liolders,  {>A'2. 
Statements  in  prospectus,  (i  10. 

Exceptions,  040. 
Of.  for  wages  of  laborers,  servants,  etc.,  G32. 
Conditions  precedent  to,  0']2. 
Limitation  of  certain  actions  against,  043. 
Manner  of  selecting.   625. 
May  charge  property,  625. 

Confirmatiou   of   by   shareholders',   032. 
Declare  stock  dividend,  032. 

Direct   that  no   entry   of   transfer   be   made   for   two   weeks 
preceding  payment  of  dividend,  619. 
Hypothecate  property,  625. 

Make    by-laws    respecting,    etc.,    628. 
Conduct  of  affairs  generally,  021). 
Directors'  services,  etc.,  628. 
Directors'  qualifications,  etc.,  028. 
Dividends,  028. 
Meetings,  021). 

Qualification  of  directors,   028. 
Shares,  628. 
May  Mortgage  property,  625. 
Neglect  to  make  return  as  to  allotment,  040. 
None  in  office,  calling  of  meeting  to  elect,  027. 
No  loan  by  company  to  shareholder,  632. 
Not  to  vote  on  contracts'  where  personally  interested,  630. 

Purchase  shares  of  other  corporations  unless  authorized,  030. 
Exceptions  as  to  company  dealing  in  shares,  630. 
Number  of,  626. 

May  be  varied,  627. 
Confirmation  of  by-law,  628. 
Filing  of,  628. 
Publication  of,  628. 
Payments  of  dividend  when   company  insolvent  or  payments  out  of 
capital,  631. 
How  liability  may  be  avoided,  631. 
Payment  to,  629. 
Penalty  for  contravention  of  provisions  ri'  mining  comjjany,  667. 

Relief  from   penalty,   067. 
Penalty  for  violation  of  provisions  as  to  iss'uo  of  prospectus,  640. 
President  and  vice-president,  election  of,  627. 
Prospectus  to  rai.se   further  capital,  statements   in,   641. 
Provisional  to  be  first,  625. 
Purchase  of  shares  in  other  corporations,  630. 
Qualification  of,  627,  628. 

AiKl  remuneration  to  be  stated  in  prospectus,  638. 
Quorum,  definition  of,  626. 

No  directors,  calling  meeting  when,  627. 
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Directors — Cotitinucd. 

Refusal  to  permit  inspection  of  books,  liability  for,  655. 

To  permit  extracts  from,  655. 
Report  to   first  meeting   of   private   company   or   of   companies   not 

offering  shares,  etc.,  to  the  public  for  subscription,  613. 
Report  to  shareholders  of  public  company,  646. 
Returns  as  to  changes  in  directorate,  574.  577,  657. 

Penalty  for  not  making,  657. 
Rules  as  to  issue  of  new  share  warrant.  ()120. 
Shall  appoint  officers,  627. 
Statements  in  prospectus  to  raise  further  capital,  641. 

Of  interest  in  property  proposed  to  be  acquired,  639. 
Stock   dividends,   632. 

To  have  no  effect  until  confirmed  by  shareholders,  6.32. 

To  be  not  les^  than  three,  626. 

Transfer  of  shares,  consent  of,  when  required.  618. 

Liability  of.  for  transfer  to  persons  without  means,  618. 

Relief  from  liability   by  entering  protest,  618. 

Refusal    to    register    a    transfer    of    shares    to    indebted    share- 
holder. 618. 
Vacancies,  how  filled,  626. 

Validity  of  by-laws   pass'ed   by   directors   until   confirmed   by   share- 
holders, 629. 
Voting  on   contracts  when   personally  interested,  630. 

Disclosing  interest  and  refraining  from  voting.  630. 

E-Kceptions  as  to  contracts  of  indemnity.  630. 
Wages,    liability    of   directors    for,   632. 

Liability  of  directors  for.  632. 
Limitation  of,  632. 
Yearly  election  of.  626. 

Discount 

Issue  of  shares-  at   a    (mining   cdnipany  i    6r>5. 

Dissolution 

(".•inc-liation  of  letters  patent.  605. 
Forfeiture  of  letters  patent,  (i05. 
Surrender  of  letters  patent  by  corporatinii.  »M)6. 

Termination   of   existence   of   corporation    not   incorporated   by    Ict- 
tiTs   i)atent.  60S. 

Distribution  of  Assets 

On  ceasing  to  do  business,  .197. 

Confirmation  by  shareholders.  .598. 

Dividend 

j;\  laws    regulating.   62.S. 

Directors  may  direct   tliat   no  entries  of  tran.s-fers  be   made   for  two 

weeks  immediately  preceding  payment  of.  <n9. 
Liability  of  directors  for  deelariuL'.  wl.ere  .onM-any  is  insolvent.  (k3L 

^LlV  be  avoided.  63L 

Special  provision  in  ca.se  of  companies  with  wasting  assets,  Ml. 
Provision   for.   by   coupon   or  otherwise  on   shares  included   in   share 

warr:int.   620. 
Stock,  declaration  of.  6-32. 

Confirmation  of,  f'».32. 
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Dociiiueuts 

Aiithoiiticatiou  of,  C>CA. 

F;il;?o  stritoiiiciits  in  ]irosppctiis.  liiibility  for,  (540. 
Filinsx  of.   tml,  cdiniili'tt^   until    paynit'iit   of   foe,   (KM. 
Lssuod  b.v  coinpiUiy,  caintal  to  be  correctly  stated  in.  <!I0. 

Peualty  for  misrepresentation.  6-JO. 
Production  of,  to  inspector,  (>.")(). 

Liability  for  non-production,  050. 
Required  by  this  Act,  liability  for  false,  655. 
Restrictions  on  filins:.  before  payment  of  tee,  659. 
Elections 

CM'  chairman  of  meeting,  G15. 

Directors,   627. 

President,  627. 
Employees 

Liability  of,  for  false  statements  in  advertisements,  etc..  6-10. 
Directors  liable  for  wages  of,  632. 
Evidence 

Of  by-law.  664. 

Certificate   that  person   is  a  shareholder  or  member  of  corpora- 
rion,   664. 

Executive  Committee 

Of  directors,  627. 
Executor 

May   vote.   621. 

Not  personally  liable,  622. 
Existence  of  Corporation 

I'.ite   of  commencement  of,   602. 

Tnc((riiurated  otherwise  than  under  letters  patent,  termination  of,  608. 
Expenses 

Statement  of  preliminary,  in  ])ro.spectus,  638. 
Extra-provincial  Corporation 

Departmental   instructions  for  obtaining:  license,   675. 
False   Statements 

In   advertisements,  etc.,  liability  for,   640. 
Returns,    reports,    etc.,    655. 
Fees 

Of    Provincial    Secretary's    Department,    to    be    fixed    by    Order-in- 
Council.  659. 
May  vary  in  amount,  659. 

No  service  to  be  rendered  till  payment  of,  659. 
Payment  of,  on  document  filed.  664. 
Fiduciary   Holder 

May  vote  on  s'hares  held  by  him,  621. 

Not  personally  liable  as  shareholder,  622. 

When  beneficiary  also   liable,  622. 

Liability   where   beneficiary   not   named,   622. 
Filing  of  Documents 

Not  complete  until  payment  of  fee  thereon,  664. 
Foreign  Companies.     See  Extra-provincial   Corporation. 
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Forfeiture 

Of  letters  imteut   iov  iioii-user.  605. 

May    be   ordered   by    Lieuteiiant-Governor-in-Council.    605. 

Rishts  of  creditors  preserved.  (■)05. 

llevocation  of,   by  Order-iu-Council.  605. 
Of  real  estate.  605. 
Of  shares,  for  iiou-paymeut  of  calls.  (!19. 

General  Meeting 

See   Meetings. 
Guardian 

May  vote.  621. 

Not  personally  liable.  622. 

Head  Office 

All  meetings  shall  be  held  at.  617. 
By-law   changing   location   of,   627. 

Confirmation  by  shareholders,  62S. 

Publication  of,  628. 
Books  to  be  kept  at,  648. 
Location  of,  580,  581. 

Change  of,  preliminary  conditions,  627. 
Penalty   for  removal  of  books  from.  648. 
Incidental  Powers 

Of  company  with  share  capital.  602. 

May  be  withheld,  602. 
Of  Corporation.  602. 

Incline   Railway 

Not   to   be   incori)oratcd   under   Act,   578. 

Increase   of  Capital 

Prc'Iiniiiiary   ronditions,  598. 
Incorporation 

P.y   letters  patenl,  578. 

Change  of  jtroposed  name,  58(i. 

.May   be   isj^ued   by   Provincial   Secretary    instead   of    I.ieutenant- 

(jovernor,  578. 
Number  of  applicants,  578. 
Objects  excluded.   57S. 
Who  to  be  first  members,  578. 
Company  with  capital  divided  into  shares,  57N. 
Agreement,    memorandum   of,   578. 

Oepartmi-ntal   instructions   for  obtaining   incorporation.  57S. 
I'etition,  578. 

Contents  of.  578. 

Form   of.  570. 

May  ask  insertion  in  letters  pai.'iit  of  any  prcvisi-.n  wiiich 

might  be  (unlxKlied  in  by  law.  5.S1. 
I'etitioner  for.  hona  fide  holder  of  shares,  .579. 
Powers  incidental   to,  .5.S0. 
May  be  withheld,  602. 
Private  company,  conditions  to  be  inserted.  5M . 
Corporation    witlirmt  share   cajjital.   5,H-|. 
Agreement,  memorandum  of,  585. 
Contents  of.  5H5.  .5.H6. 
Short  form,  586. 
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Incorporation — Cuiitinurd. 

(.'(>r|i(>r;itiiiii   without  sliai'c  (•■•i|iilal --('(//////w/i  </. 
Capital,    ci-falioii    nf.    ."ST. 
1  >t'partiiu'iital    iiistriiclioiis    fcir   ulitainiiifi'    iiiiMi-poratioii,    ~)H-i. 

retitioil.    rolllcilts'    of,    ')S\. 

lios'ulatiiiiis  in  iiu'iuoraiuluiii.  clVei-t  (if,  ."iSC). 
Couvorsioii   of  iirivati-   fompauy  iuto   public  coaipaii.v.   TiJIT. 

?»U}»jAlL'iiu'ut;uy  letters  pateut,  597. 

Statement  in  lieu  of  prospectus,  597. 
Creatiou  of  share  capital  toy  corpoi'ation   iiicoi  poratcil  without,  587. 
Date  of,  GOl'. 

Name,  change  of  proposed,  58U. 
Notice  of  granting-,  602. 
I-owcrs  inaident  to  company,  VA)'2. 
Preliminary  conditions,  W2. 
Supplementary  letters  patent,  598. 

Confirmation  of  By-law   by   shareholders,   598. 

Purposes  for  which  they  may  be  issued,  598. 

Reduction  of  capital,   rights  of  creditors,  599. 

Restriction  upon   increase  of  capital,  599. 
When  existence  of  corporation  to  begin.  (i02. 
Insolvent  Company 

Liability  of  director.s  in  declaring  dividend  when  company  insolvent, 

631. 
Inspection  of  Books 

V,y   sliarrhdldrrs,   etc.,   655. 

Liability    for   refusal   to   allow,   655. 
Inspector 

Appointment  of,   by   corporation,  656. 

By  Court,  656. 
Appoinment  of,   may  be   provided   for   in   letters   patent,  602. 
Investigation  by,  656. 

Costj;   of,   656. 
May  examine  upon  oath,  656. 
Production  of  books  and  documents  to,  656. 

Penalty  for  non-production,  (}56. 
Shall   report   to   Court,  f)56. 
Instalments 

CalliuL'  in.  619. 
Insurance   Corporations 

May   not    be   iiicorpoi-ated   under  this  Act,  578. 
Interpretation 

"  Company,"  571. 
"  Corporation,"    571. 
"  Private  Company,"  571. 
"  Public  Company,"  572. 
Issue 

Of  shares  at  a  discount,  66.5. 
Investigation 

Of  afl'airs  and  management  by  Inspector,  656. 

Report  on,  to  Court,  656. 
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Joint   Holders 

Of  share  certificate,  issue  of  (>ertiticate,  017. 
Of  Stock,  voting  power.  621. 
Voting  on  shares  held,  621. 
Judge 

Decision  of.  as  to  title,  654. 

Discretion  of  Court,  as  to  costs,  654. 

I'owers  of.  as  to  entries  in  books,  omissions,  rectifications,  etc.,  654. 

Land 

Extension  of  time  for  holding,  ()05. 

Power  of  corporation  to  acquire  and  bold,  (iO;^. 

Restrictions'  on    holding,    604. 

Forfeiture  for  breach  of,  605. 
Statement  of,  to  Provincial  Secretary.  605. 
Lessor 

When   term   included   in   term   "  vendor."   (^".9. 
Letter-head 

Capital  to  be  correctly  stated  in,  640. 

Penalty  for  misrepresentation  of,  640. 
False  s'tatements  in,  liability   for,  640. 
Letters  Patent 

Aniendnicnt  of.  598. 

Cancellation  of,  605. 

Certain  informalities  not  to  invalidate,  005. 

Conditions   with   respect  to   by-laws  of   corporation   or   any   aiaend- 

ments  thereto  may  be  imposed  in,  602. 
Corporation  deemed  to  exist  from  date  of,  602. 
Date  of,  to  be  date  of  incorporation,  602. 
Defect  in,  not  to  invalidate,  605. 
Forfeiture  of,  605.    * 
For  incorporation,  578. 

Rt'-incori)oration   of  existing  corporation,   597. 
Imposing  conditions  in,  002. 
Informalities  not  to  invalidate,  005. 
Non-user,  forfeiture  of,  for,  t>05. 
Notice   in   (Jazette  of  granting,  602. 
Not  to  issue  before  payment  of  fee,  659. 
Powers   of   company    incidental    to,   (502. 

Withholding  on   issue  of,  (;02. 
Powers  of  corporation   incidental   to.  602. 
Provision    in    for    appointment    of   auditor   by    i'mviiicial    Secretary, 

602. 
Regulations   respecting   aiiplicatiuns   and  /orms,   tMlit. 
Revocation   of,   by    Lieutenant-Governor,   (i05. 

Shareholders  less  than  five,  (j06. 
S^ufliciency   of  material    to   be   eslablislied    bitorc    issuing,   602. 
Surrender  of,  006. 

Acceptance   of,   WO. 

Departmental  ins-tructions,  WO. 
Termination  of  existence  of  company  not  incorporated  Ity.  <>08. 

Liability 

Of  directors.      See   I)irpctor.s. 
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Liability — Voniinucd. 

Oi  ilin-c'tors — Continued. 

Shareholders.     See  Shareliolders. 
rorsdus  uained   iu   prospectus,  G40. 
I'luiiT  ,i;i'iu'ral  law  not  affected,  MO. 
Limited 

Abbreviation  of  word  in  company's  name,  iW,). 

I'enalty  for  default  to  comply  witli  section  o4,  GIO. 
Last  word  in  company's  name,  609. 

Exceptions,  609. 
Use  of  word  by  company,  (509. 

Penalty  for  usin.i;-  word  without  authority,  (it)!). 
liimitatiou 

Of  certain  actions  auainst  directors',  (>43. 
Loan 

May  iKit  he  made  by  company   to  shareholder,  632. 

Loan  and  Trust  Corporations 

May  not  be  incorporated  under  this  Act,  578. 
Meetings  of  Company 

AdniinistratiU-  may  vote  at,  G21. 
Adjournment  by  consent,  615. 
Annual,  calling  of,  573,  577,  614. 

By-laws  regulating,  629. 
By-laws  as  to.  629. 
Calling  of,  where  quorum  of  directors  not  in  oflice,  626. 

Where  no  directors  in  office,  627. 

General,   of   shareholders  or   members,   may   be   provided    for   in 
letters   patent,  602. 
Casting  vote  at  general,  616. 

Declaration  as  to  carrying  of  resolution  at  general,  615. 
Depositor  of  share  warrant,   right  of  at,   621. 
Executor  may  vote  at,  621. 

Firs't,  of  private  company  or  company  not  offering  share  to  public, 
573,  613. 

Report  to,  573,  613. 

Sliareholders   may   call,   613. 
General.  646. 

Adjourned,   resolution   of  which   notice   has   been   given    may    be 
passed,  647. 

Adjournment  by  consent,  615. 

Chairman,  casting  vote  in  case  of  equality  of  votes,  616. 
Election  of,  when  necessary,  615. 

Notice  of,  613. 

President  shall  preside  at,  615. 

Presiding  officer,  615. 
Guardian  may  vote  at,  621. 
Notice  of,  613. 

Of   private   company,   or  company   not   offering   shares   for   subscrip- 
tion,  613. 
Of  shareholders,   to  fill   vacancies'  on    board   of   directors.   626. 
Place  of,  577,  614,  617. 

By-laws  regulating,  629. 
Procedure  at,  by-laws  regulating,  629. 
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Meetings    of    Company — Continued. 
Proxies,  requirements  as  to.  616. 

Quorum  of  directors  not  in  office,  callinii'  of  meeting  when.  626. 
Resolutions,  evidence  of  passing,  615. 
Taking   a   poll,   616. 
Casting  vote,  616. 
Requisition  of  shareholders  for,  61o. 

Depositor  of  share  warrant,  right  to  sign,  621. 
Shareholders  in  arrear,  not  to  vote  at,  616. 

Special,  calling  of,  by  directors  on  requisition  of  shareholders'  or  by 
directors  on  their  own  motion,  615. 
When  (luorum  of  directors  not  in  office,  615. 
Notice  of,  615. 
Statutory,  of  public  company,  when  to  b(>  called.  576,  646. 
Adjournments,  647. 

Application  for  winding  up,  U)V  not  holding.  647. 
Business  of  which  notice  has  been  given  may  be  transacted,  647. 
Default  in  holding.  647. 
Discussion  by  shareholders  at,  647. 
I-ist   of  shareholders   to  be   produced,   576,   647. 
Report  to  shareholders  prior  to,  576. 
Contents  of,   646. 

Shall  be  signed  by  auditors,  576,  647. 
Copy  shall  be  filed  with  Provincial  Secretary,  576,  647. 

Default  in  filing,  647. 
Resolution   of   which    notice   has    not    been    given    shall    not 
be  passed.  647. 
Taking  vote  when  poll  is  demanded,  616. 
Time  of  holding,  by-law*  regulating,  629. 
Voting  power  of  shareholders  at,  616. 
Who  to  preside  at,  615. 
Memorandum  of  Agreement 

As  In  incorixiratioM  nl"  cdnipMiiy  with  sliarc  ciiiiital.  7>1S.  57!». 

Without  share  capital.  584.  5S5. 
Regulations  in,  application  to  corporation  without  share  capital,  586. 
\arying  oibjects  or  terms  in,  586. 
Mining  Companies 

Annual    sumniary,   658. 

By4aws  for  issuing  shares  at  a  discount,  (i(»5. 

Verification  and  transmission  to  Provincial  Secretary,  665. 
Call,  non-payment  of,  6()6. 

Notice  of  sale,  contents  of,  <!<>'>. 
Discount,  iss-uing  of  shares  at,  a,  <>'i5. 

Bydaw,  authorizing  and  fi.\ing  rat<>  (»f.  665. 

Verified  copy  to  be  f  ransiiiil  Ifd  to  Proviufiii!  Sccn-tary.  6(r». 
Shareholders  not  personally  lialde  for  calls.  CA\r). 
Dividends,  special  provision  as  to  paying  out  of  funds,  (l"',!. 
Approval  of  shareholders,  631. 
How  far  capital  may  be  impaired,  6,''.l. 
Issue  of  shares  at  n  di.sconnt,  6f'M. 
Confirmation  of  by-law,  665. 

To  be  filed  in   Prf)vincia]   S.ri.t  itv'-;  .,m.-r,  665. 
Verification  of  bydaw ,  r»<M. 
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MiuiuK  Companies    -Continued. 

"  2\o  porsoiKil  liability  "  to  apptar  on  ducuiuents  issued  by  Cduipauy, 

Gl>t>. 
rcnally    for   cuiil  raxi'iiliiui    (if    i'ai-t    XI.,   G67. 
Salt?  of  shares  fur  noii-payineut  of  call,  GOO. 

Notice  of  sale,  (XKJ. 
Share  certificates  to  read  "  subject  to  call  "  or  "  not  subject  to  call," 

G6G. 
Use  of  words  "  No  personal  Liability,"'  "  subject  to  Call,"  and  "  Not 

Subject  to  Call."  666. 
Minutes  of  Proceedings 
Veritication  of,  655.  ' 

Money 

Dcjiosit    iu   chartered   bank    until    issu(>    of   cortificato    that   comi)an.v 
may  commence  business,  t!!."). 

Mortgage 

To  secure  debentures,  625. 

Holder  of,  conditions  under  which  he  may  vote,  621. 

Shall  'be  filed  with  the  Provincial  Secretary,  625. 
Mortgagee   of   Stock 

Not  personally  liable  prior  to  foreclosure,  622. 
Mortgagor  of  Stock 

May  empower  holder  of  mortgage  to  vote,  621. 
May  vote.  621. 
Municipal  Franeliises  and  Public  Utilities,  Part  XII. 
Application,   582. 

Material  to  be  produced  before  incorporition,  582. 
Name  of  Corporation 
Abbreviation  of,  609. 
Change  of,  by  Lieutenant-Governor,  586. 
Change   of,   if  objectionable,   610. 

Application  for,  610. 

Departmental  instructions,  610. 

Not  to  affect  rights  or  obligations,  612. 

Notice  of,  in  Ontario  Gazette,  612. 

Rights  of  creditors  preserved,  590. 
Forfeiture  of,  610. 
"  Limited,"  last  word  in,  G09. 

Abbreviation  of,  609. 

I'enalty  for  default  in  respect  of.  609. 

Limitation  of  prosecutions,  610. 
May  be  continued  (by  new  corporation  with  consent  of  subsisting  cor- 
poration. 610. 
May  be  given  to  new  corporation  on  failure  to  make  annual  retui-ns, 

610. 
Must  be  free  from  objection,  579. 
Objection  to  change  of,  by  order,  610 

Change  of  proposed,  610. 
Of  Corporation  which  has  not  for  three  years  made  annual  summary, 

may  be  given  to  new  corporation,  610- 
Of  subsisting  corporation,  may  ibe  granted  to  new  corporation,  610. 
Proposed,  change  of,  by  Lieutenant-Governor,  586. 
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Name    of   Corporation — Coutinucd. 

Use  of  words  "  No  Personal  Liability,"  "  Not  Subject  to  Call,"  and 
"  subject  to  Call,"  666. 
Non-user 

Forfeiture  of  powers  in  charter  for,  605. 
"  No   Personal  Liiability  " 

See  Mining  Companies. 
Notice 

Authentication  of,  664. 

Manner  and  time  of  service  of,  664. 

Of  general  meetings,  613. 

Of  Lieutenant-Governor,  etc.,  certain   informality  not  to  invalidate. 

605. 
Of  sale  of  shares  for  non-payment  of  calls,  666. 
Ontario  Gazette,  change  of  head  office,  628. 
Change  of  number  of  directors,  627. 
Letters  patent,  602. 
Supplementary  letters  patent,  602. 
Regulations  respecting  companies,  609. 
Service  of,  664. 
Proof  of,  664. 
Time  of.  664. 
Oaths 

Evidence  under,  may  be  taken  by  Provincial  Secretary  or  any  officer 
to  whom  applications  may  be  referred,  602. 
Objects   of   Company 

Sec  I'owors. 
Offer  of  Shares 

Application  of  Part  VII.  to,  634. 
Payment  of  commission   on.  C/yA,  604.  6.S.~). 
Officer 

Appointment  of,  627. 

Liability  of,  for  false  entries  in  company's  books,  654. 
For  loan   made  by  company   to  shareholder,  632. 
Order 

Antlieiiticalion    of.    664. 

r)f  Liciiti'iiiint-CIovernor,  ccrtMiii  informalities  not  to  iiiviilidate,  6(1.~». 

Part  I. 

Incorporation.   Rc-ini'drpKratinn  ami   .XmalKMinaticn.  .^TS. 

Part  II. 

.\;inie  of  Cori)oi-.itioii.  600. 

Part  III. 

.MiM'Ungs  of  ('(iMiii.'iiiv.  61.".. 

Part  IV. 

Sim  res,   Ciills,   f.lT. 
Part    V. 

rnfir.ric..  nnd  Debenture  Stock,  Debentures  and  Mortgages,  622. 
Parf   VI. 

Dii.'iMis  ;ind   their  Powers,  etc.,  fi2.''>.  • 
Pnrt   VII. 

Prospectus  and  Directors'   Liability.  633. 
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Part  VIII. 

riihlu-  Companies,  641. 
Part   IX. 

ImioUs.  Inspection  and  Auditors,  G48. 
Part  X. 

Miscellaneous,  058. 
Part  XI. 

Mining  Companies,  665- 
Part  XIa. 

Co-operative  Corporations,  G67. 

Part  XII. 

Ciiinpanies  operating  Municipal  Franchises  and  Public  Utilities,  G68. 

Part  XIII. 

Winding  Up  of  Companies,  668. 

Part  XIV. 

General    Provisions,    068. 
Penalty 

Application  of,  on  prosecutions  for  default  under  section  100    (1), 

640. 
Default  in  res'pect  of  use  of  word  "  limited,"  609. 
Exercising  borrowing  powers  in  contravention  of  section  114,  644. 
False  entries  in  company's  books,  654. 
False  returns,  certificates,  balance  sheets,  etc.,  655. 

Commencing  business  without  certificate,  644. 

Contravention  of  provisions  re  mining  company,  667. 

False  statements  in  returns,  etc.,  655. 

Making  untrue  entries  in  books,  654. 

Misrepresentation  of  capital  in  advertisement,  640. 

Non-compliance  witli  provisions  as  to  annual  summary,  658. 

Non-production  of  books  on  investigations,  656. 

Not  making  returns  as  to  change  in  directors,  658. 

Refusing  inspection  of  books,  655. 

Removing  books  from  Ontario,  648. 
Neglect  to  use  word  "  limited."  609. 
Using  word  "  limited  "  without  authority,  609. 
Violation  of  provisions  as  to  prospectus,  640. 
Polls 

Taking  of  vote,  616. 
Po'wers 

General  clauses  conferring,  603,  604. 
Incidental  to  company,  602,  603. 

'May  be  withheld,  602. 
Of  Court,  see  Court. 
Of  Judge,  see  Judge. 
Unused,  602. 
Preference   and   Debentures  Stock 
Bills  of  exchange,  623. 

Bonds,  consent  of  holders  of,  to  redemption  or  conversion,  625. 
Borrowing  powers,  by-laws  of  directors,  622. 
By-laws  for  issuing,  622. 
By-laws  in  certain  cases  to  be  confirmed  by  Supplementary  Letters 

Patent,  624. 
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Preference    and    Debentures    Stock — Continued. 

Company  with  share  capital,  by-laws  which  may  be  made  by,  623. 
Debenture  stock,  622. 
Preference  shares,  623. 
Conversion   of,  624. 
Contirmatiou  (?f  by-law,  624. 
Conversion  of  one  class  of  security  into  another  class,  623. 

Consent  of  holders  of,  to,  625. 
Corporation,  "by-laws  which  may  be  made  by,  622. 
Borrowing  powers,  622. 
Issue  of  bonds,  debentures,  etc.,  622. 
Debentures,  consent  of  holders  of,  to  redemption,  625. 
Conversion  of,  into  preference  shares,  624. 
Consent  of  holders  of,  625. 
Debenture  stock,  by-law,  terms  of-,  624. 

Consent  of  holders  of,  to  redemption,  625. 
Conversion  of,  into  preference  shares,   623. 
Mortgages  to  secure,  625. 

Duplicate  to  be  filed  with  Provincial  Secretary,  625. 
Mortgages  to  secure  bonds,  625- 

When  to  be  filed,  625. 
Preference   share.s.   by-law,   to   be   sanctioned,  623. 
Consent  of  holders  of,  to  redemption,  625. 
Kestriction.s  to  be  set  out  in  certificate.  624. 
Terms  of  issue,  624. 
Prospectus  to  state  amount  of,  issued  other  than  for  cash,  638. 
Redemption,  consent  of  holders  of,  625. 

Solicitinj:  subscriptions,  etc.,  deemed  to  be  offering  to  public,  634. 
Subscriptions  for,  not  to  be  binding  without  delivery  of  prospectus, 

637. 
Supplementary  letters  patent,  when  necessary,  624. 
Variation  of  terms  of  creatinj;  instrument,  confirmation  of  by-law,  627. 

President 

By-law  for  remuneration  of,  628. 

Election  of,  627. 

Payment   to,  629. 
Private    Company 

Meaning  of,  571. 

Conversion  into  public  company,  597. 

First  meeting  of.  57."!,  <n.'{. 

Petition  for  iiu-orporatiou.  condicidus  to  be  inserted  in,  .">S1. 

Use  of  words  on  seal  and  share  certificate,  610. 

Statement  in  lieu  of  prospectus  not  to  apply  to,  638. 
Proniifisory   Notes 

(Jeiiiral   power  of  borrowing  on,  not  affected,  623. 

Promoter 

Defiuitiou  of,  641. 

Remuneration  of,  to  be  stated  in  prospectus,  638. 

Proofs 

Of  inattrrs  under  this  Act,  iV)2. 
Prosecntions  Under  Section    105 

I'lxceptions,   640- 

Liability   under  general   law   not   affected,  640. 

D.C.A. — 60 
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Prospectus   and  Directors'  Liability 

AdvertisiiiiT  in  nowspaper,  O."!!). 

Applicatit>u  to  subsoquont  issues.  G39. 

Application  of  Part  VII.,  634. 

Contribution  from  co-director.  641. 

Dating,  signing  and  filing  of,  638. 

Deliver.v  of  cop.v  before  subscription,  637. 

For  raising  further  capital,  statements  in,  641. 

Indeninit.v  of  person  whose  name  has  been  improperly  inserted,  641. 

Isisuing  and   filing  of,  638. 

Liability  for  statements  in,  640. 

Of  persons  named  in,  640. 
Meaning  of  company,  633. 
Meaning  of  prospectus,  633. 
Penalty  for  neglect  to  comply  with  provisions  as  to,  640. 

How  exoneration  from,  obtained,  640. 

Other  liability   not  affected,   640. 
Prospectus,  abi'idgment  of,  in  advertisement,  639. 

Companies  which  must  file,  636. 

Date  of,  638. 

Definition  of,  633. 

Filing  oi,  638. 

Provincial  Secretary   shall  not  file   until  signed   and  dated, 
638. 

For  raising  further  capital,  641. 
Liability  of  directors,  640. 

Issue  of,  not  until  filed,  638. 

Liability   for  statements  in.  of  directors,   640- 
Prospectus,  indemnity  where  name  has  been  improperly  inserted,  641. 

Under  general  law  not  affected,  640. 
Particulars   to   be   disclosed,   638. 

Amount   payable  on   each  share,   638. 

Auditors,  639. 

Bonds,  etc.,  allotted,  638. 

Calls,  time  of,  638. 

Commissions  paid,  638. 

Consideration  for  purcha.se,  638. 

Directors,   interest  in   property   taken   by  company,  639. 
Names,  etc.,  638. 

Qualification  and  remuneration,  638. 
Payments  to,  638. 

Incorporators'  names,  etc.,  638. 

Material  contracts,  639. 

Minimum  subscription,  638. 

Preliminary  expenses,  638. 

Previous  allotment,  638. 

Amount   actually   allotted,   638. 
Amount  offered    for  subscription,  638. 

Promoters'  remuneration,  etc.,  638. 

Shares  allotted  for  other  than  cash  consideration.  038- 

Subscription   upon   which   allotment   may  proceeil.  (538. 

Time  at  which  calls  may  be  made.  638. 

Vendors  of  i)roperty  to  compan.v.  n.'}8. 
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Prospectus   and  Directors'   Liability — ('ontinued. 

Published   more    than   one   year  after   first  general   meeting,   certain 
requirements  shall  not  apply.  639. 

Purchases  and  subscriptions  deemed  to  be  induced,  636. 

Statement  in  lieu  of,  638. 

Subscriber  for  stock  shall  receive  copy  of,  before  subscription,  637. 
Subscription   not  binding   otherwise,   637. 

Waiver  of  compliance  void.  640. 

What  to  be  deemed  offering  shares  to  the  public,  634. 

What  to  be  disclosed  in,  638. 
Provincial    Secretary 

Taking  evidence  in  connection  with  applications,  602. 

Wliat  powers  exercisable  by.  578. 
Provisional  Directors 

See  Directors- 
Proxy 

Appointment  of,  in  writing,  616. 

Deposit  of,  time  within  which,  616. 

Form   and   revocation   of,   616,   671. 

Not  to  vote  on  show  of  hands,  616. 

Qualification  of,  616. 

Shareholders  may  vote  by,  616. 

Public  Company 

Allotment,  restrictions  on.  575,  641. 

Compensation  by  directors  for  contravention  as  to,  642. 
Action  to  be  brought  within  two  years,  643. 

Effect  nf  irregular,  642. 

Minimum  subscription   prior  to,  575.  641. 
Commencement  of  business,   restrictions  cm.  575.  643. 

Certificate  (jf  Provincial  Secretary,  575.  644. 

Penalty  for  commencing  before  issue  of,  (>44. 
Meaning  of,  572. 

Moneys  received  to  be  held  in  trust.  645. 
Procedure  in  organization  of.  574. 
Return  of  allotments  to  Provincial  Secretary,  t>46. 

Penalty  for  not  making.  646. 
St.'itutory  meeting  of.  57(!,  <i4(J. 

Adjournment  of,  647. 
Public    Subscription 

('i.nip.iiii's  olTiriiig  sliares  fur.    Part   VIII. 

Public   Utilities 

Si'i'    .Mniiici|i;il    I''raneliises. 

Purchase 

Of  shares  in  other  corporations.  6.'!(l. 

.Mon.y.  wImm   term  includes  consideration   for  lejis.-  and   rent.  <»:!!' 

Qualification  of  Directors 

l!c;irer  of  sliari'  warrant  not  (|iia]i(ied,  62<». 
I!.v-I:iws  r<'Kiilaling.  62S. 

Quorum 

f)f  directors,  62<J. 

May   be   fixed   if  nnthorized,   627- 
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Railway    Corporations 

M;;y   not   Ih'  iiuoriun-aliMl   iiiulci-  Ontario  Ad,  ."7S. 

Real  Estate 

Forfeiture  of,  605. 

IVriod  liuring  wbieh  certiiin  lands  may  ]w  held,  604,  605. 

Extension  of,  604,  605. 
Powers  of  corporation  iu  respect  of,  603. 
Restrictions  as  to  holding,  604. 

Statement    of.    shall    be    supplied    to    Lieutenant-Governor    when    re- 
quired, 605. 
Recciistruction.  59o.  594. 

Regulations 

In  memorandum  of  agreement  where  no  share  capital,  585. 
With  rosiiect  to  company  matters,  by  Order-in-Council,  609. 
Publication  of,  in  Ontario  Oazette,  609. 
Re-Incorp  oration 

Extension  of  powers  on,  597. 

Name  may  he  changed,  597. 

Rights   of  creditors   preserved,    597. 

Report 

liy  directors  to  shareholders  before  annual  meeting,  573,  577,  614 

Liability  for  false,  655. 

Of  Auditors,  to  shareholders.  657. 

Reading  of,  at  general  meeting,  658. 
To  shareholders  of  public  company,  576,  046. 
To  shareholders  of  private  company,  573,  613. 

Of  public  company,  576,  646. 

Application  to  wind  up  for  default  in  filing,  647. 

To  he  certified  by  Auditor  and  filed  with  Provincial  Secretary, 
576,  647. 
Requisition 

For  general  meetings.     See  Meetings. 

Resolution 

Of  which   notice  has  been  given   may   be  passed  at  adjourned  meet- 
ing, 647. 
Procedure  as  to,  615. 

Returns 

Annual  summary  of  corporation,  what  to  contain,  658. 

Penalty  for  default,  658. 

To  be  posted  up  in  head  ofiice,  658. 

Transmission  to  Provincial  Secretary,  658. 

When  not  required,  658. 
Authentication  of  hy-laws,  certificates,  etc.,  664. 
By  public  company,  as  to  allotment  of  shares,  576,  646. 

Penalty  for  not  making,  646. 
Notices,  demands,  etc.,  service  of,  664. 
Penalty   for  false  statements   in,   655. 
Proof  of  matters  required  under  Act,  how  made,  664. 
Requiring  on  any  subject  by  Provincial  Secretary,  659. 
Tender  of,  not  to  be  compliance  until  payment  of  fees,  659. 
To  Provincial  Secretary,  as  to  change  in  directors,  658. 

Penalty  for  not  making,  658. 
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Revocation 

Of  letters  patent,  605. 
If  shareholders  less  than  five,  606. 
Rights   of   Creditors 

Preserved  in  amalgamation,  597. 

Change  of  name,  586. 

Forfeiture  of  powers  in  charter  for  non-user,  60o. 

Re-incorporation,  597. 

^^*Use  of  words  "No  Personal  Liability,"  "Not  Subject  to  Call,"  and 
"  Subject  to  Call,"  on,  666. 
Use  of  words  "  Private  Company,"  ou,  610. 

Securities 

By-laws  for  issuing,  622. 
Conversion  of  one  class  into  another,  623. 
Issue,  pledging  or  selling,  622- 

Mortgages  securing,  625-  .     .  ,  c        ^  por? 

Duplicate  of,  to  be  filed  with  Provincial  Secretary,  6-0. 
Soliciting  subscriptions,  etc.,  deemed  to  be  offering  to  public.  634. 

Service 

Of  notice,  664. 
Proof  of,  664. 
Time  of,  664. 

Set-ofF 

Of  shareholder,   as  against  calls,  6-2. 

Share  Certificate 

Contents  of   (of  mining  company),  666. 

Held  jointly, -company  not  bound  to  issue  more  than  one,  OK. 
Limitations  or  restrictions  shall  be  fully  set  out  in,  6-4. 
Lost,  defaced  or  destroyed,  renewal  of,  618. 

Use  !"f' words  *'no  Personal  Liability."  "Not  Subject  to  Call,"  and 

"  Subject  to  Call  "   on,  666- 
Use  of  words  "  Private  Company  "  on,  610. 

^-'comX-vith.    by-law.     respecting     pr.f.Tcnoe     ».,ar,.s.    ,i..„o„tu,-, 

stock,  etc.,  622. 
Shareholders 

Adniiiiistrator   may   vote   as,   621. 

Not  personally  liable,  622. 
Application  for  rectification  of  entries  5"  ''""'^^-f-^-*- 
Approval  of  by-law  by  writt.,.  consent  of  all,  664. 
Auditors,  may  be,  657.  „    rpi 

Confirmation  of  by-law  by  written  consent  of  nil,  66-i. 
Entitled  to  certificate  of  shares,  617. 

Uights,  if  certificate  lost,  618. 
Executor  may  vote  as,  621. 

Not  pcrsonnlly  liable,  622. 
Guardian,  may   vote  ns,  621. 

Not  per.sonally  liable,  622. 
In  arrenr.  nf)f  to  vote  at  meetinRs.  616 
Inspection  of  books  of  record  by,  655.  ^ 

Liability  to  creditor,  on  reduction  of  capital.  ...».». 
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Shareholders — Con  tinned. 

liinbility  for  debts  whore  loss  than  five,  HOO. 

How  shareholder  may  oxonera'o  himself,  COG.' 
Liability  of,  for  call,  until  shares  paid  up,  G22. 

Right  of  set-off,  622. 
Liability   of  shareholders  : — 

In  respect  of  "no  personal  liability"  company,  005. 

In   respect  of  shares  forfeited  for  non-payment  of  call,  G-t). 
Limit   of   holdings   in   co-operative,   cold  storage,   cheese   and   butter 

companies,  617. 
List  of.  to  bo  produced  at  statutory  mooting,  576,  647. 

Discussion  of  business  by,  at  statutory   meeting,  647. 
Loan  to,  may  not  be  made^  by  company,  632. 

Liability  in  respect  of,  6.'>2. 
•May  vote  by  proxy,  616. 
May  apply  for  winding  up,  on  default  in  holding  statutory  meeting, 

647. 
May   call   first   general   meeting,    613. 
May  make  requisition  for  special  general  meetings,  615. 
May  convene  special  general  meeting,  615. 
Mm-tgagees,  prior  to  foreclosure,  not  personally  liable,  622. 
Mortgagor  oi  stock,  voting  power,  621. 
Non-liability  for  acts,  defaults,  etc,  of  company,  uJ2. 
Not  personally   liable,  for  calls   on   mining  shares   issued   at  a   dis- 
count, 665. 
Prohibition  as  ^o  making  loan  to,  632. 
Receipt  of,  shall  be  disciiarge  to  company,  621. 
Revocation  of  charter  where  less  than  five,  606. 
Right  to  vote,  of  fiduciary  owner,  621. 

Although  shares  hypothecated,  621. 

Of  joint  holders,  621. 
Set-off  of,  622. 

Submission  to,  of  agreements  for  amalgamation,  588. 
Submission  to,  of  by-laws  to  vary  powers,  etc.,  598. 
Trustees  may  vote  as,  621. 

Not  personally  liable,  622. 
Shares 

Allotment   for   other   than   cash   consideration,    disclosure   of   in   pro- 
spectus, 638- 
At  a  discount.  Part  XL,  issue  of,  665. 
By-laws   respecting,   628. 
Caveat,  against  entry  of  transfer,  619. 
Calls,  right  of  directors  to  make,  619. 

Demand  to  .state  liability  to  forfeiture,  619. 

Forfeiture  for  non-payment,  620. 

Interest  on,  when  unpaid,  G19. 

Validity  of,  questioned,  667. 
Certificate  of,  mining  company.  G6G. 
Certificates,  shareholders  entitled  to,  617 

Issue  of,  when  defaced,  lost  or  destroyed,  618. 

To  be  prima  faoie  evidence  of  title,  617. 

U-se  of  words  "  No  Personal  Liability,"  "  Not  subject  to  Call," 

and  "  Subject  to  Call  "  on,  666. 
Use  of  words  "  Private  Company  "  on,  610. 


OxT.  Act.]  ixdex.  951 

Shares — Continued. 

Conversion  of.  into  other  securities,  623. 
Creation  of,  for  corporation  without  capital,  587. 
Exchange  for  shares  in  pounds  sterling,  francs  and  marks,  617. 
Forfeiture  of,  for  non-payment  of  calls,  620. 

Liability  in   respect  of,   620. 
In  default,  may  be  sold,  666. 
Instalments,  calling  in,  619. 
Issue  of,  as  stock  dividend,  6.32. 

At  a  discount,  665. 
Joint  holders  of.  to  vote  jointly,  621. 

Limitation  of  number  of,  to  be  held  by  one  shareholder  in  co-opera- 
tive, etc.,  companies,  617. 
Mortgagee  not  personally  liable,  before  foreclosure.  622. 
Not   transferable   until   payment  of  calls  without  consent  of  direc- 
tors, 618. 
Payment  in,  for  property  acquired,  604. 

Arrangement  to  be  ratified  by  shareholders,  604. 
Personal  estate,  618. 
Preference,  by-law  for  issue  of,  62.3. 

Conversion  of  into  common  shares,  623. 

Terms- of  issue,  624. 
Purchase   of,    in   company    required    to   file    prospectus,    liability    of 

company  and  signatories  of  prospectus,  636. 

In  other  corporations,  630. 
Restrictions  as  to  transfers,  618. 
Re-division  of,  59S. 
Sale  of,  for  non-payment  of  calls,  666. 

Action  for  in  Supreme  Court  by  companies,  667. 
Notice  of,  666. 

Liability  of  company  and  signatories  of  prospectus,  636. 
Transfers,  how  to  be  made,  617. 

By-laws  to  regulate,  628. 

Claim  of  tran.sferor  against  transferee,  610. 

Closing  books  pending  distribution  of  dividends,  619. 

Company  free  from  linliility  after  complianci'  wiili  s.  til.  (MO. 

Liability  of  directors  permitting,  618. 
'         May   In-  directed  not   to  be  maile  for  two  weeks  pn»ceding  pay- 
ment of  dividend,   610. 

.^^a\  he  refu.sed,  618. 

Notifying  owner  of  appliiatiou  for  <iitry.  610. 

Owner  may  lodge  cnveat,  610. 

Period  after  which  entry  may  bo  made,  010. 

Restrietion.s  as  to,  018. 

Right  of  directors  to  refu.se,  r)1S. 

Uiglit  to  make.  618. 

To  persons  without  means,  liability  of  directors,  618. 
I'rotest  of  directors,  618. 

\';ilid  only  after  entry.  610. 

Wliffi  shares  not  paid  up,  618. 
Tr.'iiiHferH,  entry  of,  610. 

Company  free  from  liability  after,  619. 
Valid  only  afte/.  619. 

By-laws  to  regulate,  62.S. 


952  INDEX.  [Ont.  Act. 

Shares — Continued. 

TransfiTS.   entry   of — Continuid. 

ClMiin   (if   transfoi-oi-  a.icains't   transferee,  (ill). 

May  be  diroeted  not  to  be  made  for  two  weeks  preceding  pay- 
ment   of   dividend,    G19. 

May   be   refused,  tilS. 

Notification  of  transferor,  619. 

Owner  may  lodge  caveat,  619. 

Period  after  which  entry  may  be  made,  619. 

Resti'ictions  as  to,  618. 

To  persons  without  means,  liability,  of  directors,  618. 
Protest  of  director  against,  618. 

Valid  only  after  entry,  619. 
Transferor,  claim  of  against  transferee,  619. 

May  lodge  caveat,  619. 

Notification  of  transfer  to,  619. 
Trustee  of,  shall  vote,  621. 

Not  personally  liable,  622. 
Trusts  in  respect  of,  621. 
Mortgagor  of  may  vote,  621. 
Share  Warrants 

Bearer  of  entitled  to  specific  shares,  620. 
Entries   of,  620. 
Defaced,  621. 
Deposit  of,  621. 

Return  of,  to  depositor,  621. 
Depositor,  one  person  only  recognized  as,  621. 

Rights  of,  621. 
Destroyed,  621. 
Holder  of,  entitled  to  specific  shares,  620- 

May  be  deemed  shareholder  for  certain  purposes,  620. 

Not  to  be  deemed  a  shareholder  for  certain  purposes,  620. 

Not  to  sign  reqiiisitions  for  meetings,  620. 

Not  qualified  to  be  a  director,  620. 

Shall  be  a  shareholder  of  company,  620. 
Issue  of,  620. 
Lost,  621. 

Liability  of  company  for  entries  in  register,  620. 
Surrender  of,   620. 
Transfer  of,  620. 
Statement  in  L.ieu  of  Prospectus,  filiim-  of.  .57P>.  6.37.  638. 
Stock  Dividend 

Directors  may  declare,  6.32. 
Of  no  effect  until  confirmed.  632. 
Street    Railxiray 

Not  to  be  incorporated  under  Act,  578. 
Sub-purchaser 

Where  term  includes  sub-lessee,  639. 
Subscriber 

Pfititioners  to  be  hona  fide,  578. 
Subscription 

Deemed  to  be  induced  by  prospectus,  636. 
Minimum  prior  to  allotment,  57.5,  641. 
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Subscription — Continued. 

Not  to  be  bindiug,  without  delivery  of  prospectus,  637. 

Payment   of   commission   on,  (lOo,   (>35. 

Statement  of,  in  prospectus,  638. 
Summary 

See  Returns. 
Supplementary  Letters  Patent 

Amending  charter,  598. 

Certain  informalities  not  to  invalidate,  605. 

Decreasing  capital,  598,  600. 

Extending  powers,  598- 

Increasing  capital,  598,  600. 

Preliminary  conditions,  599. 

Issued  under  Repealed  Acts,  669. 

Making   other   provisions,   598. 

Notice  of  granting,  002'. 

Preliminary  conditions,  598. 

Puhlic  utility  company,  to  issue  on  Order-in-Council,  156. 

Powers  incidental  to  company",  602. 

Re-dividing  shares,  598,  600. 

Revocation  of,  605. 

Varying  borrowing  powers,  598. 
Surrender  of  Charter 

Departmental  instructions,  606. 

Preliminary  conditions,  606. 

Title 

Decision   of   Judge   as   to,   654. 
Transfer  of  Shares 

See  Shares. 
Trustees 

Liable  where  beneficiary  not  named,  622. 

May  vote,  621. 

Not  personally  liable,  if  beneficiary  named,  022. 

Trusts 

In  resi)ect  of  shares,  company  not  bound  to  .see  to  tiie  execution  of. 

t;21. 
Variation 

Of  by-laws  by  directors,  629. 

(treating  instrument  not  valid  until  ccmlirined,  iI22. 

Number  of  directors,  627. 

Place  of  head  ofiice,  027. 

Powers  of  oxi.sting  corporation,  ."i97. 
Vendor 

Definition  of  term,  for  purpo.ses  of  Bcction  104,  639. 

Of  property  to  company,  particulars  as  to  in  prospectus,  CIS. 

When  the  term  include.s  '"  lessor,"  639. 

Vote 

Administrator,  as  a  sharfhoMer,  621. 

By  proxy,  610. 

f'hairman,  iTi  ca.se  of  oriunlity  at  geneml  inecting,  610. 

Director  may  not,  in  certain  mntfers,  6.30. 

Equality  of,  at  general  mooting,  Hiairmnn  to  liavo  ouNtinif  vote,  616. 
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Vote — Con  tin  urd. 

Exooutor,   as   a   sliareholdor,   (i21. 

Cvianlian.  as  a  sliarelioldor.  {>'21. 

Joint   liohlors  of  stock.  021. 

MortsaKor   of   stock,   021. 

Polls,  taking  of,  1516. 

Proxy.  GIG. 

Shareholders  in  arrear  in  respect  of  calls,  shall  not  have  ri,i;lit  to,  GIG. 

Trustee,  as  a  shareholder,  G21. 
Wages 

r.iahility  of  directors  for  G32. 


Organization   of   Company 

Books,  45. 

Commencement  of  business,  45. 
Meetings,  42. 

Minimum  subscription,  43. 
Procedure  for,  42. 
Purchase  of  property  upon,  44. 
Transfer  agent,  appointment  of,  44. 
Ili'(juirenients  of.  340. 
Par  Value 

Shares  without.  7.  .30,  31.  47.  48. 
Part  I. 

Application  of,  2. 
Part  III.,  .5G4.  5G5. 
Parts  IV.— VI.,  5G."). 
Partnership 

I  >istin;^uish(;{l    from   CDmiiany.   4!),   .'I,   ~>'2. 
Entry   of.   in   resister  of  shareholders.  347,  348. 
Past  Members 

Liability  of  in  winding-up.  71)8. 
Penalties,  5G1 

Annual     summary,     for    ii()n-conip'i:;nce     witli     ii'i|uirenieiits     as     to, 

554,  o5G. 
Balance  sheet,  issuing  without  auditor's  report  attached,  539. 
Bonds,  defiiult  in  sending  particulars  of  to  Secj-etary  of  State.  355. 
Bonds  or  debenture  stock  certificate,  issuing,  without  copy  of  certifi- 
cate of  registration  endorsed,  355. 
Books,    false    entries   in,   562. 

Refusing  inspection   of,  535,  562. 
Concealing   name   of   creditor   on    reduction    of   caidtnl.    2(17. 
Copies  of  register  of  dclx'ntnrc   holders  and   of   trust  d<'ed,   refusing 

to  furnish.  .3.56. 
Directors,  sections  imposing,  on,  498. 
For  act  contrary  to  provisions  of  ('omi>anies  Act,  .561. 
For    default    in    notifying    Secretary    of    State    of    appointment    of 

receiver,  354. 
For   neglect   to   keep    painted    or    aflixcd    name    of    company    followed 

by  word  '  limited,'  561. 
For   refusing   to   produce  books   and    ansnver  questions   on    examina- 
tion by  inspector,  563. 
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Penalties — Continued. 

Inspec-tion,    refusins:.    register    of    mortgages    and    copies    of    instru- 
ments creatius  mortgages,  356. 

Mortgages  or  charges,  for  default  in  sending  particulars  of  to  Secre- 
tary   of    State,    355. 

Mortgages  and   charges,  not   registering.   355. 
■    Receiver,  for  not  filing  accounts  with  Secretary  of  State.  354. 

Register  of  holders  of  debentures,  refusing  inspection.  35(1. 

Register  of  mortgages,   kept   by   company,   failure   to   make   rt'<iuired 
entries,  355. 

Seal,  not  having  word  "  limited  "  on  seal,  501. 
Petition  for  Incorporation 

Form  of.  5t)5. 

Infant  a   petitioner,  12. 

See  also  '  Application  for  Incorporation.' 

Place  of  Residence 

Of  corporation,  114,  115,  548. 

Pledgee 

Voting  rights,  172. 

Pledgor 

Voting    rights,    172. 

Poll 

At  meetings,  530. 

Pow^ers 

Ac(iuirc,   hold   and  dispose  of  land,   lOD.  110. 

Agents,  to  act  through,  133. 

Ancillary,  103. 

Banking,  not  to  engage  in,  14. 

Borrow  money.  1<M5. 

See   also   '  Borrowing.' 
Cancellation  of  shares,  109. 

See  also  Shares. 
Capacity  at  common   law,  !)1. 
Capital,    reduction    of.    HI. 

See   also   '  Capital.' 
Compromise  disputes,  103. 
Conferred  by  Interpretation  Act.  1)1. 
Constitutional  limitations,  120.   121. 
Coutrncts,   to   make.   105,   lOO.   IIDIT. 
Delegation  of,  HO. 
Director.s,  of,  53.  IW,  05. 

Rest  fiction   of,  rt'.). 

See  also  Directors. 
Exercisable  by  comity,  18.  27. 
Exercise  of,  95,  00. 

Confined  to  one  i)rovinco.  'S.'>.  21. 

Illegal    acts.    03. 

In  contravention  of  statnl<'.  02,  0.'!. 
Express,  9. 

Exprc8.v  powers,  conferred  by  A<'l,  03.  01. 
Further  powers,  152,  153,  154. 
General  capacity  c.>nferr<-d  by  Ontario  Ad.  01. 
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FowcTS — Con  tin  lied. 

(lenoral  corporate  capacity,  92. 
General  powers  conferred  by  Act,  88. 

Nature  and  extent  of,  SSff. 
Ciiaranti'o  to,  {><>.  101.  10.1. 
liiii)liiHl,  !). 

Incidental  powers,  103. 
Insurance,  none  to  engage  in,  14. 
Interest,  to  pay,  108. 
Interpretation  Act,  3,  4. 
Issue  negotiable  instruments,  to,  148. 
Issue  shares  at  a  discount,  not  to,  109. 
Land,  to  acquire,  hold,  etc.,  20,  21,  88,  90,  91,  109,  110. 

To  purchase,  93. 

To  lease  lands,  105,  lOG. 

To  sell  lands,  110. 
Lend  money,  108,  109. 
Lend  on  mortgage,  107. 

Loans  to  shareholders,  forbidden,  88,  92,  95,  506,  507. 
Mortgage,  to,  10f>.  107,  370. 

■Taking,  to  secure  purchase  money,  110. 
Necessarily  incident,  94. 
Paper  money,  not  to  issue,  14. 
Primary  object  rule,  100. 

Exclusion  of,  101. 
Principles  applicable  in  determining,  100. 
Provincial  legislation  affecting  Dominion  companies,  9G-99. 
Provincially  incorporated  companies,   15. 
Purchase  assets  of  another  company,  113. 

Real  estate,  acquiring,  holding,  etc.,  20,  21,  88,  90-1,  93,  105-6.  109-10. 
Reduce  capital,  111. 
Repurchase  shares,  111. 

See  also  '  Shares.' 
Restrictions,  statutory,  92. 

Rule  as  to,  applicable  to  companies,  under  Part  I.,  88,  80. 
Sell  lands,  110. 
Sell  undertaking,  106. 

Shares  in   other  companies,   to  hold.  217,  218,  219,  220. 
Statutory    corporations,    rules    ap[iliciil)h'    t(i.    100. 
Statutory    restrictions,    92. 
Sue  and  be  sued,  to,  94. 
Transmission  of,  96. 

Transfer  of  shares,  power  to  restrict,  113.     See  Transfer  of  Shares. 
Ultra  vires,  doctrine  of,  not  applicable  to  companies  incorporated  by 

charter,  80. 
Varying  powers,  152,  153,  154. 
Warehouse   receipts,   to  give,   112,   113. 
Winding-up,   continue   notwithstanding,   731. 

See  also  '  Objects.' 
Preference  Shares 

I'y-law   to   be  sanr-tioned,  252.  253,  254. 
By-laws  for  creation  of,  251,  253. 
Dividends  on,  257-259,  431,  432. 
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Preference  Shares — Continued. 
Dividends  on — Continued. 
Cumulative,  258,  259. 
Participating,  258. 
Payment  out  of  capital,  257. 
Exchange  of,  for  shares  of  a  different  class,  200.  2G1. 
Preference  and  priorities  of,  256,  257. 
Preference   as    to    return    of   capital    or    distribution    of    surplus    in 

winding-up,  257,  258. 
Procedure  for  creating — 
By  by-law,  253. 
By  letters  patent,  255. 
Provisions  as  to  control  of  affairs,  2.52. 
Redemption  of,  260,  261. 

Reserve   fund,    objection    to    setting    aside    of.    by    preference    share- 
holders, 435. 
Return  of  capital  in  winding-up,  S34. 

Further  participation   in   surplus   assets,   835. 
Rights  and  liabilities  of  holders  of,  252,  253. 
Ri-ihts  as  to  control  or  interference  in  management  of  company.  259. 

260. 
Share  certificates  of,  236. 
Voting  rights,  257. 

Limitation  of,  260. 
Preliminaries,  11. 

I'ruvisions  of  Art  directory,  11. 
Preliminary  Expenses.  174,  212.  213. 
Incorporation  fees,  63,  213. 

President 

Auiliority  of,  144,  145. 
Riniuiicration  of,  504. 
Principal  Office 

Sc-  n.-.i<i  oiVu-c. 

Private  Company,   176.  17 1. 
Defined,  18.'{. 
Incorporation   of,   IS^l. 
IiuTcase  of  nieml)ers  beycmd  fifty.  1S4. 
Meaning  of  term,  176,  177. 
ProspectuH,  need  not    file,  IS:!. 
Turning  its'elf  into  public  company,  177.  1M. 

Procedure 

]:xaminati(tu  of  company  us  judgment  debtor.  551. 

Service  of,  constructive,  544. 

Sliares,    to    settle    ownership    of.    wli-n    Iransmill-d    ntb-rwise    th.nn 

by  transfer,  551. 
Sumnums.  notice,  etc,  service  of  np.m  cmpany,  'M.  ^^ 

.Sun.mons  .,r  indict m.-nt,  pro.-edure  by  way  .,f.  against  ompany.  .m1. 
Procedure    for    Incorporation,    .".2. 
S.T  •  .\p|ili'"iti<.n  for  I  nr.,ii.nr:il  inn.' 

Process 

Service  of.  on   inmpany,  517. 
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Profits.  tlivisiliK".  S.     Si'c  ■.\\s\,  I  )i\  idi'iuls. 

S'lHTot.     S(>t>  nin^ctors,   1 'ininnlcrs. 
Promissory   Note 

I'aviiu'iit  Itir  sli.-ircs  by,  1.">(i.     Sc(>  jilso,  I5ills.  Notes. 
Promoters 

Act|uiriii.i;  iirdpci-ty  as  anciits  or  tnislccs   fur  rdnip^i'iy,  21(>. 

Ai)i)lirntion  of  tlu-  Act.  :i(Hi. 

Colhitoi'iil  !mri'rmont.  (Miforcciiiciit  of  1)\   coiiiicuiy.  L'lT. 

Co-proinotiT,   iiroiiiotcr  ciiniKit    sue   for   pfcliiniiiai'y   sci'viccs,  213. 

Doiiiiition  of,  170. 

i;)ii-ectors  accc^ptinii-  gifts,  212. 

nisclosmv  by.  to  conipauy,  207.  208,  211. 

Duties  of.  to  coini)any,  207,  20S. 

Fiduciary  relationship.  20(),  207. 
Commencement  of,  207. 

Independent  board,  duty  to  jjrdvide,  2<IS,  211. 

Liability — 

IncorporatiiiH,    befoi'e,   786. 
.Misfeasance  summons,  on,   8(>8,  869. 

Meaning  of  the  term  promoter,  179,  204,  2U."'»,  206. 

Not  partners  or  agents  for  one  another,  216,  217. 

Personal    liability,    where    contracting    on    behalf    of    proposed    com- 
]iany,  214. 

Preliminary  e.\i)enses,  reimbursement  for.  212,  21o. 

Profit,  duties  in  regard  to  making,  207,  208. 

Profit,  secret,  209. 

Relation  of  to  company,  206ff. 

Resale  of  property  to  company,  210. 

Rescission  of  contract  by  company  for  nun-diselosure,  211. 

Secret  profit,  209. 

Measure    of   damages.    211. 

Selling  property  acquired  while  a  promoter,  209.  210. 

Solicitor,  whether  deemed  to  be  a  promoter,  20."). 

Trustee,   promoter  acquirin':;  property   as  trustee   for  company,  210. 

When  liable  for  acts  of  co-promoters,  216,  217. 
Property,  9. 

Purchase  of.  by  euniiiany,  44.     See  also   Powers'. 

Prospectus,   17.1ff. 

Agent,  misrepi'csentation  by,  202. 

Bonds,  issue  of.  sub-section    (d)   of  section    1.'!  P>    (1  I,  not  applicable 

to,   186. 
Bonds,  on  issue  of,  481. 
Caution  in  drawing,  188,  189. 
Circular,  not  making  an  offer  to  public.  186. 
Contribution  between  directors,  190. 

Recovery  of,  by  director,  178. 
r'riminal  liability  of  directors  for  false  statements,  203. 
I^amages,  measure  of,  under  Act,  189. 
Deceit,   action   for — 

Belief  in  statements  a  defenee,  19.J. 

Delay,  effect  of,  194. 

Fraud  essential  element,  195. 
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Prospectus — Continued. 

Deceit,  action  for — Continued. 

Joinder  of  other  claims,  194,   l'.J5. 
Liability  of  companj-  for  fraud,  194. 
Measure  of  damages  for  untrue  statements.  180.  Iit4. 
Transferee  maintaining  action,  203. 
Transferees,  responsibility  to,  194. 
What  is  required  to  support  action  for,  194. 
Death  of  director,  effect  on  liability.  190. 
Defined.  17:;!.  1S5. 

Delay   in    repudiation   by   subscriber.  200. 

Director  named   in,   restrictions  on   appointment   of.  444,   447. 
Duties  of   persons   responsible   for   prospectus.   191,   192. 
Expert,  defined,  179. 
Expression   of  opinion.   199. 
Filing  of.  17:!. 
Former  section,  180. 

What  contracts  to  be  specified.   181. 
Measnirc  of  damages,   181. 
Liability  under,  182. 
Waiver  of  section,  182. 

Repeal,  effect  of,  183.   . 
Inaccuracies,  effect  of,  183. 
Invitation  to  existing  members.  18"). 
Invitation  to  the  public,  185. 

Joiniler  of  claim  under  Act  with  clMiin  for  deceit,  etc.,  194,  195. 
Liability — 

Of  company,  for  misrepri'scntatioiis'.  197.  198. 

Of  directors,  for  untrue  statement.  177.  188.  189. 

Limitation,  period  of.  190. 
For  wrongfully  inserting  name  of  director.   177. 
Marked  '  private.'  19C). 
.Material  contracts.   171.    17."..   ISli.   187. 

What  are.  180.  1S7. 
Measure  of  damages  for  untru.-  statements.  1.S9.  191. 
.Minimum  subscription.   1.'!.   171.    l>^i>. 
Mis'iep.esentntion — 

Afeent,  by,   198,   199.  202. 
Defence  to  action  for  calls,  2(t2. 
Expert,  by,  198. 

(Jroiinds  of  liability  of  comiiany.  197.  IMS. 
Wlo  is  entitled  to  relief.  2(i:!,  204. 
I'etltions  for  incor|ioration,  201. 
Trni;sferee.  2(13. 
.Mis-statements-^ 
Of  fa<t.  192. 
Material,  192. 
Non-disclosure,  191.',  19.'!. 
Ui'medies  iipart  from  statute,  19(»fr. 

Xon-compliJinee   witli   stHlntory    re(|uirc nts,   elTect  of.    IS". 

Offer  to  the  i»uhlic,   185. 
I'artieuJars  to  be  stated,  17.'>-175. 
Present  section,  18311. 
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Prospectus — Cvtiiinucd. 

Private  company'  need  not  file,  183. 

rrivate  sale   and   rc-salo  of  sharos,   apiiliratioii   of   section,   ISO. 

I'rouioter,  defined,  179. 

Keniedies  of  s'libsoriber  ai>art  from  statute — 

What  misstatements  will  entitle  a  sliaieli.ihlrr  to  relief,  li)!'.  193. 
Nature  of  relief,  193. 

Action  for  deceit,  19:!.  194,  19."). 
Criminal    liability    of    directors,    '203. 
Defence  to  action  for  calls,  1!<)LI.  203. 
Rescission,   195-202. 
Who  is  entitled  to  relief,  203-204. 
Repudiatitin.    delay    by    subscriber    in,    200 
Rescission,  195fif. 

Action  must  be  against  company,  196. 
Adoption  of  prospectus  by  company,  196. 
Expert,  misrepresentation  by,  198. 
Liability  of  company,  grounds  of,  197,  198. 
Misrepresentation  by  agent,  198,  199 
Misrepresentation  by  expert,  198. 
Loss  of  right  to  rescind,  199. 
Affirmance,  199. 
Delay,  200. 

Giving  promissory  note,  201. 
Winding-up,  200,  201. 
Repudiation  of  shares  necessary,  198. 

What  must  be  proved  to  support  action  for  rescission,  195. 
Statement  in  lieu  of  prospectus — 
Form,  571. 
Inaccuracies  in,  183. 
What  companies  must  file,  176,  183. 
Statement  of  illegal  Intention,  202. 
Suggestions  for  preparation,  187. 
Uncorroborated     statements     of     vendor-promoter     not     reasonable 

ground  for  belief  in  their  truth,  189. 
Vendors,  consideration  payable  to,  to  be  disclosed,  "174,  186. 
Names  of,  to  be  disclosed,  174. 
Provincial   Coniijanies,   windinK-un   of.   094,   695. 
Provincial  Company 

Re-incorporation  of,  56. 
Status  and  corporate  capacity,  27- 
Turning  into  Dominion  company,  56. 
Provincial  Legislation 

Affecting  contracts  of  Dominion  companies,  19,  20,  21,  22. 
Affecting  Dominion  companies,  96. 
May  not  repeal  Dominion  legislation,  21,  22,  23. 
Provisional  Directors 

Liability  for  solicitor's  fees,  216. 
See  also  Directors. 
Provisional  Liquidator 

Appointment,  750. 
Proxy,  528-530. 
Blank,  527. 
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Proxy — Coniinued. 

Chairman's  decision   as   to,   529.  s 

Corporation  voting  by,  529. 
Defined,  9. 

Lodging  before  meeting,  529. 
Regulation  of  requirements  as  to,  529. 
Votes  may  be  given  by,  513. 
Public  Company 

Turning  itself  into  private  company,  184. 
Purchase  of  Property  by  Company 

Procedure  for,  44. 
Quorum 

At  meetings,  531. 

When  director  disqualified  from  voting,  478. 
See  also  Meetings— Directors. 
Quo  AVarranto.   74. 

AYhen  proceeding  by  way  of,  permissible,  457,  458. 
When  company  disregards  provisions  of  charter,  454. 
RailTvays 

Legislation  respecting,  1. 
Ratification 

Of  acts  of  agents.  148,  149. 
Of  acts  of  directors,  484. 
See  also  Directors. 
Real  Estate 

Defined,  3. 
Receiver 

Appointment  of — 

liy  bondliolders  or  trustee,  409,  411,  412.  413,  414. 
By  Court,  414. 

Effect  of,  on  the  company,  415. 
Bondholders,  appointment  by,  409,  411,  412,  413,  414. 
Borrowing  by,  415. 
Duties  of,  415,  416. 
Expenditures  by,  415. 
Filing  accounts  of,  354. 

Penalty  for  default,  354. 
Liability  of  bondholders  for  acts  of,  414. 
Li(luidator,  disi)lacing  receiver,  701. 
Manager,   n-ccivci'  iin<I,  -IKJ,    117. 
Personal  liability  of,  414. 
Possession  of,  410. 
Proceedings  against,  410. 
Registration  of  order  appointing,  354. 
Wliether  agent  for  company  or  bondholderB,  414 
Reconstriictioii.  Ti'.\'.\.  .'i!)!. 

Reduction  of  Capital 

.\ddition  to  luiiiii'  of  company  of  'and   reduced,"  205. 
By-law  for.  20.5. 

To  be  confirmed  by  shareholders.  205. 
Concealing  name  of  creditor,  penalty  for,  207 

P.O.  A. —01 


962  INDEX. 

Reduction  of  Capital — CtintiiiiKd. 
Cuiitinning  reduction,  266. 
Couseut  of  creditors,  dispensing  with,  266. 
Creditors,  objections  by,  265. 
Evidence  with  application,  267,  268. 
Illegal  reduction,  272. 

Liability  of  members  in  respect  of  lediiced  sliaros,  266,  267. 
[Modes  of  reduction,  270,  271. 
New  stock,  provisions  of  I'art  apply  to,  268. 
Notice  of  granting  supplcmentaiy  letters  patent,  268. 
Objections  by  creditors,  265. 
Pari  passu,  271. 

Power  to  reduce  capital,  111,  265. 
Procedure  for,  272,  273. 
Publication  of  reasons  for,  267. 
Supplementary  letters  patent  confirming,  266- 
Transfer  of  shares,  having  effect  of  reducing  capital,  330 

Register 

Of  debenture  holders — 

Copies  of,  may  be  required.  356. 
Inspection,  356. 
Of  shares — 

Defective,  559. 
'Rectification  of,  795. 
Of  mortgages  and  charges,  351ff. 

Entry  of  satisfaction   on,  354,   355. 
Index  to,  355. 
Inspection  of,  356. 

Provisions  as  to,  construction  of,  357. 
Rectification  of,  354. 
To  be  kept  by  company,   355. 
Of  transfers  to  be  kept,  532. 

Entries  in  prima  facie  evidence,  319,  557. 
Regnlaticn  of  Trade  and  Commerce 

Sf^-ope  of  the  phrase,  20. 
Remuneration 

Of  directors,  see  Directors. 
Of  officers,  see  President. 
Rent.      Si'c    Wiinliim-iip. 
Requisition 

Meeting  called  by  shareholders  by,  513,  514. 
Reserve   Fund,  4.34-4.36. 

Residence 

Of  corporation,   114.   115,  .")48. 

Resolutions 

Directors,  of,  491. 
Distinguished  from  by-laws,  491. 
Individual  con-t^ents  distinguished  from,  515. 
.Shareholders,  .see  Meetings. 
Restrictions 

Imposed  by  Act.  88.  95. 
Statutory,  92. 
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Returns  by  Company,  55311. 

Fees  for,  63- 
Salary  and  W^ages 

Claims  for,  prioritv  in  winding  up,  813-816. 
Sale 

Business  and  undertakin.u:.  of.  520. 

Power  of  sale,  exercise  of,  by  mortRagee  of  shares.  342,  343. 

Shares,  of— 

Buyer,    implied   contract   of.   to   indemnify   vendor   aiiainst  calls, 

339. 
Controlling  interest  in  company,  .sale  of,  339. 
Damages  for  breach  of  agreement  to  sell  or  buy,  337.  339. 
Purchaser  refusing  to  accept,  remedies  of  vendor,  337. 
Specific  performance  of  agreement  for,  337,  338. 
Transfer  tax,  payment  of.  336. 
Vendor,  duties  of,  336. 

Duty  of,  not  to  delay  or  prevent  registration  of  transferee, 
338. 
Sales 

By  directors  to  the  company,  479,  480. 

And  see  Directors. 
By  promoters,  see  Promoters. 
Schedule 

Forms,  565-570. 
Scire   Facias 

Against  a  shareholder,  547. 
Discretion  to  grant  fiat,  75flf. 
Letters  patent,  evidence  in  proceedings,  560. 
Nature  of,  74,  75. 
Revoking  fiat,  84,  85,  86. 
To  annul  letters  patent,  08,  74,  545,  540. 
Wiiere  cliarter  fraudulently  obtained,  546,  547. 
Scrip,  10. 

Scnitineers 

Duties  of.  at  meetings,  530. 
Seal 

Aflixing  of,  without  .signature  of  officers,  1.31. 

Ciiutrncts,   al)seiice   of   s<'al   must   be   specially    |)le;i(|e(l.    12  1, 
See  also   Contracts. 

Delivery  requisite,  131. 

Failure  to  have  word  'limited'  mi.  penally,  501. 

Fraudulently  aflixed,   131. 

Loa.se  not  under  seal,  132. 

Letters  patent  granted  under,  14. 

Xeces.s'lty    ffir.    in   ;:ppoinlment   of  agr-nt.    l.".l.    l.';2. 

Necessity  for  affixing  of  to  contrncts,  121, 

Presumption    that   .seal    regularly   affixed,    l.'!2. 

Summons,  notice,  etc.,  not  necessary  r)n,  5tl. 
Secretary 

Authority  of,  145,  146. 

P.nl.'ince  sheet,  i.xsuing  without  auditor's  report  attached,  5.30. 
Secretary   of   State 

Appointing   inspectors.  .131. 

Consent  reiuired  for  proceeding  to  enforce  pennjlies,  I'lOl. 
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Secretary-Treasurer 

Aiitliurity  of  to  biud  company,  lo7. 
Securities,  10. 

See  also  liorniwiiifT. 
Servants,    K'. 

Liability  of  directors  for  wages  of,  see  '  Wages.' 

riiority  of  wages  in  wiudiug-up.     See  Winding- -.v- 
Services 

raynient  for  shares  by,  15G. 
Set-off 

Auainst  creditor  liy  sliardioldcr,   KM-ltlC. 

Winding-up.  in,  see  Winding-up. 

Nature  of,  816. 

Share    Capital 

Corpiiratious    witliout,   46. 

Sec  also  Ontario  Act. 
Share  Certificates 

Custody  of,  after  transfer,  348. 

Deposit  of,  constitutes  agreement  to   transfer   by  way  of  mortgage, 

341. 
Estoppel  of  company  as  to  title,  332. 
Loss  of,  319. 

Not  negotiable,  315,  319. 
Preference  shares,  of,  256. 
Prima  facie  evidence  of  title,  312. 
Shares  of  no  par  value,  30,  47. 
Stolen,  rights  of  owner,  319. 
Title,  prima  facie  evidence  of,  312. 
Shareholders 

Acting  as  shareholder,  eUect  of,  787. 

Actions  by,   520-522. 

Actions  between  company  and,  544,  545,  546,  547. 

Balance  sheet,  right  to  inspect,  538. 

Books,  appearing  in  books  as,  effect  of,  785. 

Ceasing  to  be,  effect  on  liability,  790. 

Contracting  with  company,  49. 

Conlributories,  fully  paid,  may  bo  placed  on  list  of,  684,  780,  786. 

Controlling  exercise  of  powers  by  directors,  363,  481. 

Death  of,  53. 

Liability  of  estate,  280,  319,  7M. 
De  facto,  247. 
Defined.  3,  10,  223. 
Disabilities  where  calls  in  arrear,  298. 
Dis.sentient,  purchaser  of  interest  of,  by  liquidator,  762. 
Distinct  from  company,  544. 

E.xecutors  rif  shareholder,  whether  nicmhers  of  coiniiany,  3,  319,  320. 
How  one  may  become  a  shareholder,  222,  223. 
Information   obtained    from   company's   books,   duty   not   to   disclose, 

533. 
In.s'i)cction,  right  of.  of  register  of  debenture  holders,  .3.56. 
Interest  of  shareholders  described,  48. 
Joint,   registration  of  portion  of  shares  in  reverse  order  for  voting 

purposes,  528. 
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Sharehclaers — Continued. 

Joint,  signing  requisition  for  meeting,  514. 
Liiibility — 

Extent  of  obligation.   155. 

In  respect  of  reduced  shares,  on  reduction  of  capital,  266,  267. 

Limited  liability  of,  154. 

Set-off  in  winding-up,  818. 

Shares  issued  at  a  discount,  234,  235. 

To  creditors,  159-164. 

Transfer,  after,  798. 

Winding-up,  in,  783. 

Certain  defences  not  available,   784. 
Executors,  liability  of,  784. 
Repudiation,  after  winding-up,  784. 
Loans  to,  by  company,  88,  92,  95,  506,  507. 
Meeting,  right  to  call  special.  513,  514. 

See  also  Meetings. 
Minute  books,  inspection  of  hy,  533. 
Names  and  addresses  to  be  recorded  in  books,  531. 
Partnership  firm  as  shareholder,  347,  348. 
Preference  .shares,  see  Preference  Shares. 
Quorum,  whether  shareholders  disentitled  from  voting  may  assist  in 

forming,  531. 
Representative    action    to    recover    company's    assets    after    dissolu- 
tion.  87. 
Resolution  of,  to  wind  up,  699. 

Right  to  demand  investigation  of  company's  affairs,  534. 
Right  to  make  extracts  from  books,  532. 
Riglit  to  make  copies  of  annual  summary,  555. 
Riglit  to  vote  at  meetings,  527. 
Scire  facias  proceeding  against,  547. 
Service  of  notices  upon,  544. 
Set-off  against  action  by  creditor,  164-166. 

Share  warrant,  holder  of,  how  far  to  be  deemed  a  shareholder,  310. 
Suits  by,  to  set  aside  election  of  directors,  458,  459. 
Vote,  right  to,  at  meetings,  513. 

And  see  Meetings. 
Votes  of,  527-528. 

Voting,  wiiere  capital  illegally  increaserl,  269. 
Winding-up,  effect  on  right  to  sue  for  rescission,  etc.,  733. 
Shares 

Acceptance  of  application  for,  see  '  Application  '  and  '  .\llottiient.' 

Acquisition  of.  222,  223. 

Agreement  to  take  in  abortive  company,  216. 

Allotment, 

Acquiescence,  taking  plare  of,  238. 

Communication  of,  241. 

Conduct  taking  place  of  formal  allotment.  230,  231.  211. 

Control,   for  jiurposc  of  obtaiiiinir.  2.'!.'{.  231. 

Discount,  at  a,  234,  235. 

Kispen.sed  with.  235,  23r,,  237,  241. 

Evidence  of,  230,  231,  232. 

Formal  requisites  of,  232. 

Infoniiilftf  board,   by,  23.'!. 

Increase  of  capital,  on.  2<>1,  '_''!!•. 
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Shares — ( 'on  tin  iicd. 

Allotinoiit — Con  tin  II  td. 
Ineffective.  233. 
Irregular,  233. 

IMarkot  value,  at  less  than,  235. 
:^Io:uiins  of  term.  4.  i'29,  230. 
Mode  of.  231,  232. 
By-law,  231. 
Resolution,   231,   233. 
Necessary  element  in  contract  to  take  shares,  230,  2ol. 
Notice  of,  239,  243. 
Estoppel.  240,  241. 

Formal,  when  unnecessary,  239,  240,  241. 
Proof  of,  232'. 
Waiver  of,  240. 
What  is  sufficient,  240. 
Payment  of  application  moneys,  236. 
Prcmiissory  note,  allotment  asainst.  IT))!.  23(),  292. 
Proof  of,  232. 

Removing  powers  as  to,  from  directors,  474. 

Statement  in  lieu  of  prospectus  to  be  filed  before,  170,  183,  235. 
Transfer  of  issued  shares  in  lieu  of,  235. 
Ultra  vires,  233,  234 

See  also  '  Allotment' 
Application — 

By  agent,  226,  227. 
Conditional.  245-249. 

Evidence  of  condition,  248. 
Waiver  of  condition,  249. 
Conduct  taking  place  of,  230,  232,  241. 
Delay  in  accepting,  239. 
How  made,  226,  227,  228,  229. 
In  writing,  228. 

Non-compliance  with  condition  in,  247. 
R('l)udiiition  of  subscription  after  a]li)tme?it,  244. 
Subject  to  condition  precedent,  245,  246. 
Subject  to  condition  su'bsequent,  246,  247. 
Subject  to  collateral  agreement,  246,  247,  248,  249. 
Unaccepted  application,  229. 
Under  seal,  228,  229. 
Verbal,  227. 
Withdrawal,  241,  242. 
Withdrawal  after  allotment,  244. 

Withdrawal  of  application  under  seal,  242,  243,  244. 
Bank,   of  a,   double  liability  on,  799,  800. 

Bonus  of  common,  given  to  subscribers  for  bonds,  379,  380,  386. 
Bonus  .shares,   transfer  of.  329,  683. 
Calls  on,  see  Calls. 
Cancellation,  109,  303. 

See  also  Cancellation. 
Consolidation,  see  Consolidation  of  Share.s. 
Contract  to  take,  225,  226. 
Definition  of,  9,  10,  221,  311. 
Denoting  numbers  of,  233. 
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Shares — Continued. 
Discount — 

Issued  at — 

Innocent  purchaser,  position  of,  797,  798. 

Issuing  at,  41,  109,  292,  793. 

Power  to  issue  at  a,  109. 
Execution   against,  222. 
Forfeiture — 

By-laws  not  prescribing  quorum  of  directors,   forfeiture  by  less 
than  majority,  490. 

See  also  Forfeiture  of  Shares. 
Founders'  shares.  8.  173. 

Fractions  of,  purchase  of  on  consolidation,  2'64. 
Fully  paid  and  non-assessable,  8. 
Holding  shares  in  other  companies,  217. 

By-law,   necessity   for,   217. 

Common  law  rule,  218. 

Effpft  of  sec.  44,  218.  219,  220. 

Letters  patent  authorizing,  217. 
Issue — 

Meaning  of  term,  796. 

Of.  at  a   discount,  41,  109,  292,  793. 

Of.  at  par  where  at  a  premium  on  market.  109. 

Of,  in  consideration  of  future  services,  109. 
Legal  owner  and  cestui  que  trust,  171. 

Mortgagees,  170. 

PhNlgee,  169,  170. 

Pledgor.  171. 

Trustees,  166-169. 
Liability  on,  41. 

Administrators,  166,  169. 

Beneficiaries  of  deceased  shareholder,  168. 

Cestui  que  trust,  liability  to  trustee,  167. 

Collateral  security,  on  shares  held  as,  166,  167,  169. 

Commencement  of,  279. 

Company  giving  security  on  its  own  shares,  171. 

Effect  of  transfer,  159. 

Executors.  16<i-169. 

In  case  of  illegal  transfer,  330. 

Sfo   also   Shareholders.  Contriliutorios. 
Lien  on.  sliarehohler  indel)ted  to  company,  324,  325. 
Loan  of.  343.  :J44. 
Loans  on  security  of,  .341-343, 
Mortgage  of,   341-.343. 

Foreclosure  by  lender.  .'111. 

I/cnder's  power  of  sale,  .'!42,  313. 
M<pif;;)igee  of,  agreement  to  vf»te  on.  enforeonu  iit  of,  312. 
Nature  of  shares,  221,  222. 

No  iiiimirial  or  par  value,  shares  of,  7,  .".<».  '.',\,  47.  48. 
Notice  of  allofmiMit.     See  '  Allotment.' 

Number  of,  held  by  eacii  shnrehohhT  to  be  reeorded  in  books.  .'>31. 
Option  to  accept  shares  or  easli  in  pjiynient.  132. 
Par  value  to  be  fixed,  37,  3K. 
Particulars  in   apidieation   for  iiieorpor;ition.  2S.  .3.S. 
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Shares — Contitiuvd. 

rayniout.  ITHy-inS,  101.  102,  liVA,   104.  7i>L>. 
IJolii'f  that  110  liability  exists'.  IHS. 
Hy  (lividtMiil.  where  coiiipaiiy  insolvent.    \'\\ . 
Cash  in.  wliat    is.  7!!"),  7!)0. 
Coniinoneenieut  of  business,  before,  05,  00,  07. 
Consideration    other    than    easli,    adequacy    of.    Court    will    not 

en(iuire  into.  782,  79'A. 
Contract,    written,    where     payment     otherwise     than    in    cash, 
75)2  n\ 
Consideration,  adequacy,  7!>."i. 
Filing  of.  79;?,  7i)4. 
Parties  to,  794. 
Estoppel  of  company,  1")S. 
Mode  of,  loo,  150. 

Promissory  note,  payment  by,  150,  230,  292. 
Property,   payment   by,    15(!. 
Services,  payment  by.  150. 
Personal  estate,  shares  are,  220. 
Preference.      See    Preference    Shares. 
Property,  issued  for,  41,  42.     And  see  Payment,  supra. 
Purchase  of  by  company,  on  consolidation,  204. 
Qualilication,  transfer  of,  by  director,  471,  472. 
Repurchase  of,  by  company,  111,  112,  307,  308,  799. 
Sale  of.     See  Sale  of  Shares. 
Share  warrants.     See  Share  Warrants. 
Situs  of,  347. 

Subdivision.     See   Subdivision  of  Shares. 
Subscription — 

After  incorporation  of  coni|)any.     See  Application. 
Before  incorporation.  120.  224. 

Of  definite  amount  as  condition  precedent  to  commencing  busi- 
ness, 05,  540. 
Repudiation  of — 

Conditional   subscription.  245-249. 
Fraud,  244,  245.     See  al.so  Prospectus. 
Infancy,  251. 

Misrepresentation,  244,  245.      See  also   Prospectus'. 
No  shares  created  which  can  properly  be  allotted,  250. 
Signatory  of  memorandum,  by.  224,  225. 
Total  failure  of  consideration,  2.51. 

Where    company    other    than    one    in    which    shares    were 
applied  for,  250. 
Surrender,  agreement  to,  248. 
Surrender  to  company.  111. 
Surrender,  option   of  holder   of,   illegal,  257. 

See  also  Surrender  of  Shares. 
Trafficking  in  its  own,  by  company,  111.  112,  .307,  .308,  .311.  799. 
Transfer — 

After  call  made,  293. 

Before  call  made,  293. 

Competing  claims,  interpleader  by  company,  552. 

Directors  consenting  to  transfer  of  their  own  shares.  471.  472. 
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Shares — Continued. 

Transfer — Continued. 

Power  to   restrict,   113,   321ff. 

Provisional  directors,  powers  of  as  regards,  442. 

To  increase  voting  power,  528. 

To  insolvent,  liability  of  directors  for  allowing,  506. 

Winding-up,  transfer  of  shares  void  after,  ol2.  735. 
See  also  Transfer  of  Shares. 
Transmissibility  of,  53. 

Transmission,  procedure  to  settle  ownership.  551,  552. 
Trust,  notice  of.  when  transferee  affected  with,  340. 
Voting   on.      See   *  Voting.'    '  Meetings  '    and    '  Shareholders.' 
Without  nominal  or  par  value,  7,  30.  31,  47,  48. 

Provisions  of  Act  regarding,  30. 
Share  Warrants 

IJeai'er.  rights  of,  30fl. 

To  be  shareholder  on  surrender  of  warrant,  309. 

To  sign  requisition  for  meeting,  514. 

Under  regulations,  310. 
Coupons,  providing  for  payment  of  dividends  by,  30!). 
Delivery  of,  transfer  of  sharesf  by,  300. 
Director,  not  a  qualification  for,  319. 
Entries  on  issue  of,  310. 
Issue  and  effect  of,  309. 
Meeting,  warrant  holders  not  considered  where  vote  of  definite  part 

of  stock  required.  310. 
Notice  of  meeting,  whether  bearer  entitled  to,  51(). 
•    Power  to  issue,  must  be  taken  in  letters  patent.  319. 

Regulations  to  be  set  out  in  application  for  incorporation.  38.  319. 
Surrender  of  warrant,  310. 
Theft  of  warrant,  318. 
Simplex  Commendatio,  not  gr(jun(l  for  rescission  of  subscription.  190. 
Sitiis  of  Shares,   347. 
Solicitor 

Appointment  by  liquidator,  770. 
Promoter,  whether  deemed   to  be,  205. 

Solicitors 

Kces,  liability  of  provis'ional  directors  for,  21»>. 
Pre-incorporation  costs.  213. 

Special  Act 

Incorporation  by,  49,  50,  563. 
Special  Meeting,  513,  514,  515. 
Specific  Charge.  See  '  Honds.' 
Statement  in  Lieu  of  Prospectus 

Allotment,  must  bi-  fibd  iMt'on'.  2.'!5. 

Filing  of,  176,  183. 

Form  of.  571. 
Statements  and  Returns,  55111. 

Status 

InlcrffTi'nci'    with,    of    D..inininn    coiiipnnifs.    20,    21.    22. 
Not  fiff'-ftod   liy   non-exerrisi'  of   powers.  21. 
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Status — Con  tin  iird. 

Of  Doininiou  coinpanics,  l('jj:isl;itiuii   inlnriTiiii;   witli.  !)7. 

Of   niombors.   iilt(>r;itiuii    of.   wiiidiii^-iip.   7."'.."'. 
Status  and  Corporate  Capacity 

I'ruviiu'iiil  t'oinpaiiics.  '21. 
Statutes,   I  >(iniiiiioii.    ri'Iatiiii;'   to   coiiipiuiy    law.    1. 
Statutory    Corporations,    1<I<I. 
Stock 

8eo   Sliaros. 
Stock  Book.  40.  L'24.  'AM. 
Stock   Certificate,  ."). 

Sic    Share    Certificate. 
Stock  Ledger,  10.  4n. 
Subdivision  of  Shares 

By-law  for,  204. 

Procedure  for,  272,  273. 
Subscription  for  Shares 

A^eiit.    made   b\'    unaiitliorized.    790. 

Before  incorporation,  784,  785. 

Repudiation  of  subscription  by  subscriber  to  memorandum,  224, 
225. 

Conditional,  conditions  not  complied  with,  780. 

Fraud  or  misrepresentation,  induced  by,  71K). 

Instalments,  calls,  anticipating,  277. 

Instalments  on,  distinguished  from  calls',  27S,  279. 

Withdrawal  of  application,. 786. 

See  .' Shares,'  'Subscription'  and  'Application.' 
Subsisting   Corporation 

When    cdnipaiiy    deemed    ixit    to    be,    by    reason    of    default    in    filing 
Summary,  555. 
Sub-stratum  Gone,  ground  for  winding-uj)  oi-der,  700,  701. 
Succession  Duty  Acts 

Compliance  with   provisions   of.   on    transfer  of  shares.   ?AQ. 
Suits 

P.y  shareh(d<lor.s-,  520-522,  524. 
Summary 

Annual,  filing  of,  554. 

Companies  exempt  from   liliiig,  .555. 

Effect  of  failure  to  file  for  three  years,  555. 

Endorsement  by  official  of  Department,  555. 

Penalty  for  default  in  filing,  554. 

For  non-compliance,  no  right  to  sue  for,  .557. 

Proof  of  failure  to  file,  555. 

Summons,   service   of,   on   company,  543. 

Supplementary  Letters  Patent 

Extending,  varying  or  reducing  powers,  152.  153,  154. 
Fees  for,  64. 

Irregularity.  Attorney-Ceneral   may   take  objection,  269. 
On  alteration  of  capital  stock,  264,  266,  267. 
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Supplementary  Letters  Patent — Continued. 
Rediictiou  (if  caiiital.  cdnfirming:,  2G6. 
To  be  recorded  in  books,  531. 
Surrender  of  Charter 

Majority,   right  to  determiae  on,  524. 
See  Ontario  Act. 
Surrender  of  Shares 

dillatcra!    agreoment    for.   P>(i~. 
Forfeiture,  as  a  sliort  cut  to.  300. 
Objection  to,  305.  307. 
Statutory  power.  306. 
When    permissible.   306.   .307. 

Windins-up,  when  a  good  defence  in.  791.     See  Shares. 
Taxation 

Provincial  legislation  for  taxing  Dominion  companies,  97. 
Torts 

Liability  of  company  for,  149,  I.jO. 
Trading  Company 
i  )«•  lined.   .",50. 

I'owers  of.  to  boirow.  359,  360. 
Under  Winding-up  Act,  fi8(^),  682. 
Wliat  is  a.  129. 
Trafficking 

By  company  in  its  own  shares,  111-2,  307,  308.  311,  799. 
Transfer  Agent  and  Register 

Riquirenicnls  of  trust  coniiiany   before  acting  as  such,  349. 
Transfer  Book,  10. 
Transfer  of  Shares 

Administrators,  transfers  by.  345,  346. 

Blank  endorsement,  313,  316,  341. 

Bonus  shares,  transfer  of,  .329,  683. 

By  executors.  262,  263,  312,  319,  .345. 

By  personal  representatives.  .309. 

Calls  unpaid,  shares  with,  .309,  .323,  .324. 

Change  of  name  of  shareholder,  346. 

Company  purchasing  its  own  shares,  111-2,  .307-8.  311,  799. 

Company  transferee,  311. 

Conflicting  claims  to  shares-  before  registration.   '.V.'.'.K  .'lid. 

Interpleader  by  rompany,  .'!40. 
Contractual    relation    nf   transferor   and    transferee,    ',V.\i\. 
Custody  of  certifieates  after  transfer,  ,348. 
Death  of  .fhiirehrdder.  262,  263.  311,  319.  .'',15. 
Delivery,  transfer  by.  313,  314.  .31.5,  316. 
Domieil  of  sharehohler,  .34.5. 
Endorsement  in  blank,  followed  by  restrictive  words,  .317.  .311,  342. 

Not  in  f.rder,  318.  342. 
Equitable  title,  priorities.  318. 

Estoppel,    law    of,    nfTeeting    transferors    and    transferees',    331. 
lOxecution  creditor,  rights  of  against  unregi.stered   transferee,  .320. 
I'lacr-  where  seizure  should  be  nuide,  321. 
Kights  of,  where  tranHferur  retains  an  interest  in  shares,  321. 
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Transfer  of  Shares — Coiitiuitcd. 
Executors,  imlorsemeut  by,  318- 

TranstVrs  by.  262,  203,  31J>,  345,  340. 

Traiisl'tMs  by   foreign,  311,  312. 
Forged  transfers,  344,  ;>45. 
Form  of  transfer,  333. 

Deviation  from,  333,  334. 
AVitne.ss,   absence  of  subscribing.  334,  345. 
Indorsement  in  blank,  313.  310,  341. 
Ineffectual  transfers,  329,  330. 
Infant  transferee,  311. 
Infant   transferor,  311. 
Informalities  in,  efTect  of,  330,  331. 
'  In  trust,'  341,  342. 
Invalid  transfers,  329,  330. 
Invalid  without  entry,  309. 
Irregularities  in,  effect  of,  330,  331. 
Listed  shares,  endorsation  and  delivery  of,  309,  314. 
Loans  on  security  of  shares,  341-343. 
Lunatic,  by,  311. 

Paid-up  shares,  transfer  of,  can  not  be  refused.  325,  326,  327. 
Partly  paid  shares,  800.     See  '  Restrictions  '  infra. 
Proof   of,    319,    320. 

Partnership  firms,  transfers  by,  and  to,  347,  348. 
Power  of  attorney,  transfers  executed  under.  348,  349. 
Refusal   to  register  transfer,   remedies   for,  334. 

Damages,  335. 

Measure  of,  335,  336. 

Laches,  335. 

Mandamus,  334,  340. 

Refusal   necessary   before   mandamus  lies,  335. 

Suit,  334,  335. 
Regularity  of  endorsement.  .345. 
Registration — 

Additional  formalities,  313. 

Delay   in,   315. 

Liability,  effect   on,  314. 

Necessity   for,  312-318. 

Joint    and    several    liability    of    transferor    and    transferee 
until  registration,  312,  314. 

Refusal  to  register  when  calls  made  after  transfer,  313. 

Non-production  of  certificate,  315,  310,  ,')17. 

Unregistered  transfer,  risk  of  holder  of,  316,  317,  341. 

Voting,  no  right  of,  before.  314. 
Requirements  of  registrar  and   transfer  agent,  349. 
Restrictions  on  tran.sfer,  113,  321ff. 

Consent  of  directors,   184. 

Shareholders  indebted  to  company,  309,  .324,  .325. 

Shares  not  fully  paid  up.  .'509,  .321.  .322,  .323,  506. 
Consent  of  directors,  .309,  .321,  .322,  .506. 
Discretion  to  register,  322.  323. 
Insolvency  of  transferee,  323. 

Shares  with  calls  unpaid,  309,  .323.  324. 
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Transfer  of  Shares — Continued. 

Restrictions  on  transfer — Continued. 

Where  instalments  on  shares  in  arrear,  279,  323,  324. 
Other  attempted  restrictions,  325-32S. 
Shareholder  indebted  to  company,  309,  324,  325. 
Shares  held  in  trust,  340,  341. 
Share  warrants.     See  Sbare  Warrants. 
Situs  of  shares,  347. 

Succession   Dutj-  Acts,   compliance   with  provisions   of,   346. 
Transfer  agent  and  registrar,  reiiuirements  of,  349. 
Transferee,   whether   bound   by   acts   of   transferor,  333. 
Transfer  practice.  344-349. 

Administrators,  transfers  by,  345,  346. 

Cancellation  of  certificates',  348. 

Change  of  name  of  shareholder,  345. 

Custody  of  certificates  after  transfer,  348. 

Executors,  transfers  b.v,  345,  346. 

Female,  married  shareholder,  concurrence  of  husband,  345. 

Genuineness  of  signature,  344. 

Cuaranteo  of  signature,  344. 

Partnerships',  transfers  by  and  to.  347,  348. 

Power  of  attorney,  transfers  executed  under,  348,  349. 

Regularity  of  endorsement,  345. 

Reciuirements   of   registrar  and    transfer  agent,   349. 

Situs  of  shares,  347. 

Succession  Duty  Acts,  compliance  with  provisions  of,  346. 

Transfer  agent  and  registrar,  requirements  of,  349. 
Transfers  to  escape  liability,  328,  329. 

Trustee,  rights  of  transferee  from,  against  cestui  que  trust,  340.  341. 
Unfair  means,  use  of,  in  obtaining  registration,  328,  329. 
Unpaid  shares,  309,  321.  322,  323,  506. 

Unregistered  trans-feree,  rights  of  against  executit>n  creditor,  320. 
Void   transfers,   transfers  subsequent   to,  345. 
When   iHstalments  in   arrear,  279,   323,  ,324. 
Where  no  certificate  issued,  334. 
Winding-up.  after,  312,  735. 

Transferor,  when  liable  in,  798,  799. 
Witnessing  of  .signature,  failure  to  jtrocure,  'X\4,  345. 

See    also   Shares — Trausfer. 
Transferee 

l.i.iliilitv   i)f,   wlwrc;   sliai-i-s-  ikiI   paid    u|i,    l.'iS,    159. 

Transfers 

Ii<;.'isiir  of.  In  bi'  ki'pt.  .".■52, 
Transmission   of   Shares 

Pnxfdure   to  settle  ownership,  551,  552, 
Trust  Companies,   1,  2,   564. 
Trust   Deed   to   Secure   Bonds 

Acc.l.rjitiou  c-lausr,  in.  .■;!»',i.  4(»2,  4<»S, 

Advantages  of.  395, 

P.ook  debts,  non-registr.'ition  of  mortgage  of.  •>9t!.  397. 

Chattel  mfiftgage,  pra<'tire  where  not  regiHtored  ns,  397. 

Copy  of.  bondholder  enfill<-<]  to,  356. 

Coupons.  403, 
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Trust   Deed   to    Secure   Bonds — Contiinwd. 

FIoathiL;-   c'li;irf;('.    lum-ri'uisti'iitidii    :is    roi^iirds,    3!)(>,   897. 

lutoiest,  rate  of,  402,  -103. 

Quebec  notarial  copies  to  be  deemed  mij^iiial;.'.  357. 

Iledeiuption  of  bonds,  404,  405,  400. 

Registration   as  land   mortgage,  3{>5. 

Ke.uistration  as  chattel  mortgage,  305-397. 

Registration,  under  Dominion  xVct,  398. 

Registration,  under  Ontario  Act,  397. 

Sinking  fund,  purchase  of  bonds  for,  400. 

Trustee   of — 

Liability  of,  exclusion  of.  4(K). 

License,    necessity    for,    when    trustee    an    extra-i)ri>vincial    cor- 
poration, 399. 

Position  of,  powers  and  duties,  399-401. 

Remuneration  of,  401,  413. 

See  als'o  Borrowing,  Bonds,  Mortgages  and  Charges. 

Trustee 

Liability  in  respect  of  shares,  106,  167,  168,  169. 
Person   contracting  as,    for   company   to   be   incorporated.   216. 
Voting  rights  on  shares,  172. 
Trusts 

Execution  of,  261,  262,  263,  264. 

Receipt  of  shareholder  a  discharge.  261. 
Exemption  clause,  263. 
See   also  Shares. 
UnderxFriting 
Deiined,   11. 
Unincorporated  Company,  58. 
Ultra  Vires 

Application  of  doctrine  of,  80. 

See  also  '  Powers.' 
Borrowing,  373-376. 

Relief  in  case  of  ultra  vires  borrowing,  373. 
Consent  judgment,  effect  of,  550. 

To  enforce  ultra  vires  acts  void,  101. 
Contracts'.     See  "  Contracts — Limitations.' 
Doctrine  of,  lOOff. 
Effect  of  ultra  vires  acts,  101. 
Estoppel,  none  from  showing  act  ultra  vires,  101. 
Illegal  and  ultra  vires  acts  distinguished.  101. 
Notice  of  ultra  vires  purpose,  132. 
Remedy  against  directors,  102,  105,  496,  497. 
SulirMLMtiun.  right  of  lender  in  case  of  ultra  vires  loan,  102,  103. 

Validity  of  Incorporation 

Grounds  of  questioning,  13. 
Vendor 

Who  is.  for  puri)ose  of  prospectus,  175.  186. 

Vice-president 

.\utliiiity  of,   145. 
Voting 

Agreement  to  vote  shares,  172. 
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Voting — Contin  ued. 

Executor,  voting  rights,  172. 
Mortgagee,  voting  rights,  172. 
Pledgee,  voting  rights,  172. 
Pledgor,  right  of.  to  vote,  172. 
Trustee,  right  of.  to  vote,  172. 
Two-thirds  in  value,  meaning  of,  36.1. 

See  also  '  Meetings,'  '  Directors,'  '  Shareholders.' 
Wages 

Claims  for.  priority  in  winding-up.  813-816. 

In  receivership,  357. 
Liability  of  directors  for,  of  certain  employees,  .507ff. 

Assignee,  right  of  to  sue,  509. 

Classes  of  employees  covered,  507. 

Clerk,   508. 

De  facto  directors,  512. 

Enforcement  of  liability,  510,  511. 

Execution,    requirements   as   to.   511,   512. 

Joinder  of  claims,  511. 

Joint  and  several  liability,  507,  511. 

Labourer,  508. 

Limitation  as  to  time,  507. 

Servant,   508. 

Several  plaintiffs,  511. 

Travelling  expenses,  509. 

Wages,  what  are,  509. 

Winding-up,  effect  of,  511,  512. 
Warehouse  Receipts 

Power  to  give.  112,   113. 


W^INDING-UP 

Absconding  Ccntributory  or  Official,  arrest   of.  S(>1. 
Actions 

Against  company,  stayeil,  735. 

I'.i'gun    without    leave,   875. 

I>eave  of  Court,  brought  without.  73.8. 

^A'iwv  of  Court  necessary,  7.35,  7.">n,  7.37. 

I.iiiuidator.  Itruught  by.  76-1(1. 

Slaying,   against   r'unipany.   726,   727. 
Adjournment  of  Petition,  72<».  72.5. 
Affiil.'xvits,   liifun'  w  linm   swoi-ii,  .S.S1. 

Aiiiciiiliitents 

Kuli's    ;is    to.    S7.'!. 

Appeal 

J'''ri>rii  orih'r  appointing  pi'mumciil    li<|ui(lator.  752. 
From  order  giving  leave  to  bring  notion.  741.  712. 
Appeals 

Amount    involv.-d.   H-19.    8.52. 

Cases  in  whicli   no  appf.'il  lies,  854. 
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Ai^ycals— Von  thiiicd. 

CoMi't  to  whirh  appoal  lios',  849. 
Future  rights,  849. 
Leave  to  appeal — 

Amount   involved,  849,   85'J. 

Future   riulits.  849.  851,  S-")!'. 

Onk'r   refusing  to  grant,  8">1. 

Other  instances  where  leavo  granted,  853. 

Practice,  in  obtaining,  854,  855. 

Principle,  questions  of,  852. 

Proceeding  without,  855. 

Test    cases,   852. 

Winding-up  order,  from,  850. 
Master,  from,  to  single  judge,  851. 
I'ractice.  849. 

rrinciple.  where  other  similar  eases  affected,  849,  8,52. 
Procedure,  850,  851. 

Supreme  Court  of  Canada,   to,  849.  8oH,  8.57. 
Time  for  appealing,  extension  of,  855,  856. 
Winding-up  order,  appeal  against,  850. 
Application   for  "Winding-up   Order 

See  Winding-up  Order. 
Appointment  of  liquidators 

See  '  Liquidator.' 
Attachment  of  Debts,  861. 
Attendance   of   Witnesses,   how   secured,   861. 

Banks 

I'rovisions  respecting,  882-884. 

Bond 

Liquidator's,   on   appointment,   753. 
Cost  of,  allowance  of,  776. 
Bondholders 

Action  by,  when  permitted,  875,  877. 

Effect  of  winding-up  on.  remedies  of,  409,  410,  411,  412. 

Enforcing  rights  under  security,  743. 

See  also  Bonds. 
Proving  for  interest,  403. 

Books 

] destruction  of  or  false  entries  in,  penalty,  880. 

To  be  prima  facie  evidence,  881. 
Claims 

Compromise  of,  771-773. 

Sanction  of  Court,  772,  773. 
Security  may  be  taken,  771. 

Contestation  of,  8.32,  8.33. 

Corroboration  of,  821. 

Disallowance  of,  821. 

Proof  of,  821. 

TaJiing  priority  over  costs  of  winding-up,  833. 

Time  for  sending  in,  820. 
Commencement  of  "Winding-up,  691. 
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Compromise 

Meeting  to  consider  proposed,  806. 

Sanction  of.  80G,  807. 
Compromise  of  Claims,  771-773. 
Contestation  of  Claims.  832,  833. 

Answers  and  replies,  832. 

Costs,  832. 

Default  in  answer  by  claimant,  832. 

Objections  to  be  filed  in  writing,  S32. 

Security  for  costs,  832,  833. 
Contributory 

Arrest  of  absconding.  861. 
Contributories 

Meetings  of.  805. 

See    also    '  Contributories.' 
Costs 

P.iyable  out  of  estate,  833. 

Priority  of  liquidator's,  769. 

Solicitor  of  liquidator,  770,  771. 

Taking  priority  over  costs  of  winding-up,  833,  834. 

Court 

May  refer  matters,  859. 

Powers  to  be  exercised  by  single  judge,  859. 

Courts 

Auxiliary  to  one  another,  871-872. 

Order  of  one  Court  may  be  enforced  by  another,  872. 

I'rocfoding  on  order  of  another  Court,  872. 

Creditor 

Ili:;lit  to  intervene  in  action  brought  by  liquidator,  765. 

Creditors 

( "lasses  of.  representation  by  solicitors  or  counsel.  S73. 

Compromise  with,  by  liquidator,  773. 

Enforcing  claim  outside  the  liquidation,  875. 

Holding  security,  823ff. 

Moetiriir  of.  comiiany  calling  doomed   insolvent.  68.1.  (VS6. 

Meetings  of,  805- 

Restrained   from   proceeding   with   action,   726. 

Revaluing  security.  824. 

Secured,  obtaining  leave  to  enforce  remedies.  738. 

V.'iluing  security,  824. 

Wishes  of.  to  bo  regarded.  873 

Creditors'  Claims 

Clerks  and  employoos.  81  .''.-816. 
Contingent  claims,  810,  811. 
Crown,  priority  of.  809,  810. 
Depositor."?,  809. 
Gun  ran  tors,  810,  811. 
Interest  on,  808. 
Proof  of,  808. 
Rent,  claim  for,  811.  812. 
Taxes,  812.  813. 

n.c.A.— 62 
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Defaults,  Miiu'ridiiu'iit  of,  ST.'v 
Delegation 

<->r(lor  of.  859. 
Demand,  iimlor  sec.  4,  (iSn-t*.!)l. 

Wliat  constitutes,  685. 
Deposits,   iiiicl.-iinKMi.  disposition  of.  S70. 
Destruction  of  books,  penalty  for.  880. 
Directors 

Termination  of  fiduciary  relationship,  473. 
Discharge   of   Liquidator,   ITS.   770. 
Discovery 

Of  assets,  ordinary  practice  as  to  available,  860. 

Petitioners  not  entitled  to,  706. 
Distress 

Before  winding-up  order,  749,  830. 

Landlord's  rights  as  to,  748,  749,  750. 

Leave  necessary  to  enforce,  738. 

Leave  to  levy,  745. 

Rent  accruing  after  winding-up,  749. 
Before  winding-up,  748. 

I'.iitly  hcfdi-f  and  partly  after  winding-up  order.  74'.),  750. 
Distribution  of  Assets,  821.  833. 

Claims  not  sent  in,  liquidator  not  liable  to  holders  of,  822. 

Preference  shareholders,  priority  as  to  return  of  capital,  835. 

Rank  of  claims  sent  in  after  distribution  has  commenced,  822. 

Shareholders  who  have  paid  in  advance  of  calls,  priority  of,  835. 
Dividends,  I'.ncl.-iiiiied.  disiiosition  of.  S79. 
Dividend  Sheet,  preparation  of.  826.  827. 
Double  Liability,   on   bank   .shares.   799.  800. 
Evidence 

Books  to  be  prima  facie  evidence,  881. 
Examination  of  persons  having  effects  of  company  or  information.  862. 

On  oath,  Court  may  require,  863. 
Execution,  none  after  wjmmencement  of  winding-u]).  827,  8.''>0,  8»31. 

See  also  '  executions.' 
Expenses,  payable  out  of  estate.  s;^,3. 
Failure  lo  comiily   with  order  of  Court.  S8^). 
Foreign  Company,  (►S2.  (\U\.  CO."..  69(;,   711. 
Forms,   S7S. 

Frandnlent  Payments,  Nil  SIS. 
Frandnlent  Preferences 

Contracts  injuring  or  obstructing  creditors,  836. 

Contracts  with  consideration,  voidable,  when,  888. 

Contracts  made  with  intent  to  defraud  or  delay  creditors,  838,  839. 

Gratuitous  contracts,  8.36,  8.37. 

Presumption  of  intent  to  defraud,  837. 

Rebuttable  on  proof  of  pre.s.sure,  837. 

Sale  or  transfer  in  contemplation  of  insolvency.  839. 

Presumption  if  within  thirty  days  after  winding-up,  840. 
Contemplation  of  in.solvency,  842,  843. 
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Garnishment  of  Debts,  801. 
Insolvency 

Assigument,  if  compauy  makes  general,  684,  G88,  689. 

Assigns,  removes,  etc.,  property,  if  company   084   688  ' 

Defined,  687. 

Execution,   if  compauy   permits  to  remain  unsatisfied,  684,  689. 

Neglects  to  pay  sum  demanded,  if  company,  689-691. 

Otherwise  acknowledging,  684,  687,  688. 

Proof  of,  685. 

Insolvent,  when  cctmijany  deemed,  684ff. 
Inspection  of  books'  and  papers,  864. 

Shareholders'  right  of.   terminates  on  winding-up,  534. 
Inspectors 

Appointment  of,  774. 
Purchase  of  assets  by,  774. 
Remuneration  of,  775fif. 
Insurance  Companies,  other  than  life.  889. 
Irregularities 

Amendment  of,  '^'3. 
Judicial  Notice  of  Seals,  etc.,  882. 
Landlord 

I'referential  claim  of,  in  winding-up,  745,  746,  811,  812,  829. 
See  also  '  Distress.' 
Leave 

To  appeal.     See   Appeals. 
To  issue  execution,  etc.,  745. 
To  take  proceedings,  735,  736,  737. 
Application  for,  739,  740. 
Discretion  to  grant,  740,  741,  742. 
Lien 

None  after  commencement  of  winding  up,  827. 
Lien  for  costs  excepted,  827,  831,  832. 
(h\  documents,  T.VA,  H'2i),  8«>:i 
Life  Insurance  Companies 

Provisions  respecting,  885-888. 
Liquidator 

Conflict  as  Uj  appointment  of,  807. 

Failure  to  deposit  in  bank  money  of  estate,  penalty,  880- 
Removal  from  office,  880. 

Subject  to  summary  jurisdiction  of  Court,  874. 
See  also  '  Liquidator.' 
Maritime  Llena 

Priority  of.  829. 
Master 

Jurisdiction,  limitations  of,  8^6. 

Jurisdiction  of.  in  fjuestions  of  misfensance,  805. 

Not  a  Court  of  competent  juri.'<diction  to  try  que.stion  of  propriety  or 

value  of  .1   tninsfcr  of  pmiMrty.  Hi:?.  841.  S.'O.  800. 
Security,   jiower  to   fix.  of  liquidator,  754. 
Mechanics*  Liens 
Priority  of.  828. 
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Meetinf>:s 

Oliairman  of,  806. 

Creditors,  resolutions  of  at,  807. 

Votes  according  to  amount  of  claim,  800. 

Pass  book,  production  of  at,  808. 

Voting  at,  SOC 
Meeting  of  Creditors 

Company  calling,  deemed  insolvent,  684,  686. 

Provincial  company  calling,  whether  vi^inding-up  order  will  be  made, 
693. 
Meetings  of  Creditors,  S05. 

Minister   of   Finance 

Unclaimed  moneys  deposited  by  liquidator,  to  be  paid  out  to,  after 
three  years,   879. 
Misfeasance.     See  Misfeasance. 

Moneys 

Deposit  of  by  liquidator,  in  bank,  777. 

Balance  remaining  after  final  winding-up,  778. 
Penalty  for  neglect,  778. 

Mortgagees 

Enforcing  rights  against  mortgaged  property,  743. 

Summary  procedure,  whether  bound  by  section  as  to,  875,  876. 

Notice 

Court  may  dispense  with,  871. 
Offences  and  Penalties,  879. 

Officers  of  Company 

Refusal  to  give  information,  penalty,  880, 

Order 

.  Office  copy  of,  to  be  evidence,  882. 
Winding-up,  699. 

And  see  Winding-up  Order. 
Pass  Book 

Failure  to  produce,  how  proved,  882.     ■ 
Production  of,  808. 
Petition 

To  enforce  claims  against  company,  736. 
For  winding-up  order,  703. 

Adjourned,  712',  713,  720,  725. 

Amendment,   685,   720. 

Bondholders,  by,  408,  409. 

Debt  disputed,  713. 

Dismissed,  711,  712. 

Granted,  710,  711. 

Notice  of  presentation,  winding-up  commences  on  service  of,  691. 
692. 

Opposed  by  majority  of  creditors,  711,  713. 

Service  of,  692. 

Shareholder  appearing  on,   720. 

Who  may  appear  on  hearing  of,  720. 

Who  may  petition,  713-716. 

Without  reasonable  cause,  715. 
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Powers  Conferred  by  Act  are  suijplementari-,  873. 
Po\rers  of  Court 

To  be  exercised  by  single  Judge,  857. 
Privileged   Claims  for  Wages,  813-816. 
Procedure,  857flf_. 
Proceedings 

Staying,  against  company,  726,  727,  728. 

Stay  of  winding-up,  728-730- 
Process,  service  of,  out  of  jurisdiction,  860. 
Production  of  Papers,  Court  may  require,  863. 
Production,  order  for  in  winding-up,  858. 
Reference 

Order  for  under  s.  110,  859,  860. 
Regulations,  878. 
Rules,  878. 

Until  made  ordinary  rules  apply,  878. 
Sale  of  Property 

Liquidator,  by,  768,  769. 
Secured  Claims 

xVpplication  of  proceeds  of  security  by  creditor,  825,  826. 

Bondholders,  right  to  bring  action  to  enforce  security,  825. 

Compromise  of,  826. 

Crown,   may  not  displace  creditors  holding  security   on   specific  as- 
sets, 826. 

Delivery  up  of  security  to  creditor,  823. 
When  subsequent  incumbrancers,  823. 

Judgment  or  execution,  security  by,  823. 

Leave  to  bring  action  to  enforce  security,  825. 

Mortgage,  security  by,  823. 

Mortgagee,  right  of,  to  bring  action  to  realize  security,  825. 

Negotiable  instrument,  when  security  is  a,  822. 

Ranking  of  secured  creditor,  822. 

Retention  of  security,  822. 

Authority  of  Court  necessary,  823. 

Revaluation  of  security,  822. 

Valuing    security,    822. 
Security 

Fixini;  of,   may   be  delegated,  srtU. 

Liquidator,  of,  7"),']. 

Master,  jiower  to  fix,  <>f  li(|uid;ttur,  7.11. 

Trust  coiiiiijiny   .•i|i[Miiiiliii    liiinidiitor,   need   not   give,   754. 
Sequestration 

Voirl  if  without  leave,  745. 
Service    of   Process   out   of  Jnriadictlon,   StUl. 
Set-off 

Debts  of  company  trjinsfcrrcd   to  (((ntriljiitory,  848. 

Law  of  to  apply,  81  ♦•ff. 

Requirements  M»  to,  816fr. 

ShareholdfTS',  bv.  81S. 


}>S2  INDEX  [Winding-up. 

Slinreholders 

lllVcct    (if   wiiiiliim-iii)   on    linbilily   <.)!".   7S(i,   7}yS. 

.Mf.'liii::s    of.   SO,".. 
Sixty-day    Demand,    (KS<)-t;!)l. 
Statement,   cxhihitiii!;.   slniwiii;:   Inability    to   nicrt   liabilities,   USA.   ttSH, 

tkST 
Stay 

Not   to  be  ordered  pendiiiR  disposition  of  selected  claims,  821. 

Stay   of  Actions 

Ai)plication   for,   742. 
Staying   Proceedings,   72t>,   727,  728. 
Staying  'Winding-up  Proceedings,  728-7,'}() 

Suits 

None  against  liquidator  without  leave,  875. 
Summary  Order 

Henicdies  to  be  obtained  by,  874-878. 

Summary  Procedure 

Whether  remedy  by  way  of,  exclusive,  876,  877 
Summons  for  Refusing  to  Attend,  863. 
Surplus  Assets,  distribution  of,  834. 
Time  for  sending  in  Claims,  820. 
Unclaimed  deposits,  870. 
Unable  to  Pay  its  debts 

Company  insolvent  if,  684. 

Meaning  of  phrase,  685,  686,  G89,  690,  691 
Wages,   priority   of  in.  813-816. 

Assignee  of  privileged  claim,  priority  of,  815. 
Witness,  refusal  of  to  answer,  penalty,  881. 
Witnesses,    attendance    of,    how    secured,    863. 
Woodmen's  Liens 

I'riority  of,  828. 

WINDING-UP  ACT 

Application  of  Act. 

Bankruptcy  Act,  how  affected  by,  679,  680. 

Banks — 

Application  of  Part  I.,  subject  to  provisions  of  Part  II.,  698. 

Certain  cori)orations  excepted,  698. 

Clubs.  682,  697. 

Company  already  dife'solved,  697. 

Company  whifh  has  not  commenced  business,  697 

Companies  ordered  to  be  wound  up,  696. 

Foreign  companies.  682,  694,  695,  696,  711 

Illegal  companies,  697. 

Insurance  companies,  application  of  Part  I.  to,  698,  690. 

Provincial   companies,  694,  698,   700. 
Bankruptcy  Act.  679,  C>^). 
Contributory,  defined,  CjSI,  683. 
Court,  defined,  681,  682. 
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Winding-up  Act — Continued. 

Definitions.  6S0-GS2. 

Dominion  bankruptcy  legislation,  679. 

Dominion  Parliament,  jurisdiction  of,  693. 

Foreign  companies,  how  affected,  6S2,  694.  695,  696.  711. 

Interpretation,  680.  682. 

Intra  vires  of  Dominion  Parliament.  679. 

Jurisdiction  of  Dominion   Parliament,  693. 

Provincial  companies,  act  valid  as  regards  insolvent,  682. 

Trading  company,  defined.  680,   682. 


WINDING-UP    ORDER 

Appeal   against,  850. 
Application  for  order,  702ff. 

Affidavit  in  support.  707,  708,  709. 

Service  of,  707. 
Assets,  where  no.  order  refused,  716,  717. 
Asssignment.  exercise  of  discretion,  if  company  being  wound  uii  under, 

718. 
Assignment  for  benefit  of  creditors,  made  after,  712. 
Company,  by,  702. 
Costs.   720ff. 

Security  for,  725. 
Creditor,  by,  702. 

Contests   between   creditors,   718-720. 
Discontinuing  proceedings,  703. 
Discretion,  exercise  of.  718. 
Evidence  in  support,  707,  70S.  709. 
How  and  where  made,  702. 
Liquidator's  costs,   724. 
Notice  of.  702,  703,  705.  706. 

Waiver,  705. 

Dispensing  with.  705. 

Service  of.  705.  70(). 
Petition  adjourned,  712,  713. 

Dismi.ssed.    711,   712. 

(Jranted.   710,   711. 
Petitioner's  costs,  721,  724. 
Power  of  Court  on,  716. 
Practice  on,  702.  703. 
Practice  as  to  costs.  722,  72.*!,  724. 
Proceedings  unnece.Ksary,  will  not  be  granlid  il',  717. 
F'roviiice  of  head  oflici'.  must  be  m.-idi'  in.  7(>i:. 
lies  jufjicata.  71S. 
Rules  as  to  costs,  722,  72.''.. 
Security  for  costs.  725. 
Shareholder,   by,   702. 

Volunt.'iry   winding-iiji   pmcer-dings   when    interfered    wjtli,   719. 
Who  may   petition.   71.''.-716. 
Carriage   of  order,    720.   721. 
Disiiiitiii-  validity   of  i.rder.  S.50. 
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WindiiiK-up  Order — Coniiinicil. 
ElYoct  o(  wiiuiinjr-up  onlcr,  T.'JOfl". 

Actions   against   company    stayed,    73o. 

xVrticles,  efifect  on,  734. 

Bondholders,   remetlies  of,  409,  410.  411,  412. 

Contiuiiont  liabilities,  elToct  on.  7.'54. 

Contracts,  efifect  on.  782.  733. 

Liens,  efifect  on,  733,  827. 

Servants,   operates  as  discharge  of,  733. 

Shareholders,  effect   on   right   of.   to   sue  for   niisreprcseutatiou,   etc., 
733. 

Transfer  of  s'hares,  prohibited,  735. 

Voluntary   winding-up,  efil'ect  on,  733. 
Ex  dohito  justitia\  when  granted,  709,  710,  716. 
Grounds  for — 

Capital  impaired,  700. 

Deadlock,    701. 

Insolvency,  700. 

Just  and  equitable,  700. 

Resolution  of  shareholders  to  wind   up.  699. 

Sub-stratum    of   company   gone,    700.    701. 
How  got  rid  of,  728. 
In  what  cases  will  be  made,,  699. 
Petition  for.  703. 

Amendment  of,  704. 

Evidence  in  support  of,  706. 
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